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Ajllen^v.  Booeeb. 

[3  8TBWABT,  21.] 

Patmxmt  or  A  Past  ob  the  Wholb  of  the  purchase  prioe^  ii  insafficieiit  to 

take  a  contract  out  of  the  statute  of  frauds. 
Absdmfsit  vos  Monxt  Had  and  Bboettsd  lies  for  money  paid  on  a  contract 

▼oid  by  the  statute  of  frauds. 

Assumpsit  for  money  had  aud  received  on  a  contract  for  the 
purchase  of  a  tract  of  land.  Plaintiff  paid  the  defendant  one 
hundred  and  twenty-five  dollars  as  a  partial  payment  on  a  parol 
coDtract  for  the  purchase  of  a  piece  of  land  in  Arkansas  Terri- 
toiy.  The  court  charged  the  jury  that  the  part  payment  took 
the  contract  out  of  the  statute  of  frauds,  and  that  inasmuch  as 
the  plaintiff  might  compel  the  performance  of  the  contract 
upon  paying  the  balance  of  the  purchase  money;  that^  therefore, 
he  could  not  abandon  the  contract  and  recover  the  amount  paid. 

Verdict  for  defendant.  Plaintiff  assigned  as  error  that  said 
instructions  were  incorrect. 

T^homUm^  for  appellant. 

KeUy  and  MoClung,  contra. 

By  Court,  Tatlob,  J.  It  is  considered  unnecessary  to  enter  into 
a  minute  investigation  of  the  doctrine  which  governs  parol  con- 
tracts for  the  sale  of  land,  under  the  statute  of  frauds.  Our 
statute  is  in  the  precise  language  of  that  of  England,  and  of  a 
majority  of  the  states.  The  constructions  given  to  the  statute 
by  the  courts  of  Westminster,  are  well  known.  They  have  de- 
termined many  cases  to  form  exceptions,  notwithstanding  the 
comprehensive  terms  of  the  statute;  and  numerous  decrees  have 
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been  mode  by  the  chancellors  of  that  conntiy  by  \7hi0h  the 
epecific  performance  of  such  contracts  has  been  enforced.  The 
reason  for  this  departure  from  the  letter  of  the  statute,  given  in 
those  decisions,  is,  that  in  the  several  cases  in  which  the  decis- 
ions have  been  made,  the  defendants  were  endeavoring  to  use 
the  statute  to  effect  a  fraud  upon  the  plaintiffs;  and  that  it  could 
never  have  been  the  intention  of  the  legislature,  that  a  statute 
made  to  prevent  fraud,  should  be  so  expounded  as  to  give  a  re- 
ward to  him  who  practiced  fraud. 

It  has  been  much  questioned,  even  in  England,  whether  the 
most  correct  course  for  the  courts  to  have  adopted  would  not 
have  been  rigidly  to  execute  the  statute  in  accordance  with  its 
words;  and  many  of  the  most  enlightened  judges  of  that  coun- 
try have  expressed  great  regret  that  it  has  ever  been  departed 
from,  except  in  cases  of  a  most  extraordinary  nature.  In  mod- 
ern times  there  is  a  much  greater  indisposition  to  decree  the 
specific  performance  of  a  contract  of  this  description  than  for- 
merly; and  the  courts  manifest  a  great  inclination  again  to  take 
shelter  under  the  wings  of  the  statute,  from  which  they  had  so 
greatly  departed.  The  observations  of  Lord  Bedesdale,  in 
Lindsay  v.  Lynch,  2  Sch.  &  Lef .  5,  indicate  this  in  strong  terms. 

In  the  United  States,  the  cases  uniformly  show,  that  the  courts 
are  rather  inclined  to  restrict  than  to  enlarge  the  cases  of  excep- 
tion to  the  strict  execution  of  the  statute.  In  the  case  of  Grant  v. 
Nayhr^  4  Cranch,  235,  that  distinguished  judge.  Chief  Justice 
Marshall,  observes:  ''Already  have  so  many  cases  been  taken  out 
of  the  statute  of  frauds  which  seem  to  be  within  its  letter,  that 
it  may  well  be  doubted  whether  the  exceptions  do  not  let  in  many 
of  the  mischiefs  against  which  the  rule  was  intended  to  guard. 
The  best  judges  in  England  have  been  of  opinion,  that  this  re- 
laxing construction  of  the  statute  ought  not  to  be  extended 
further  than  it  has  already  been  carried,  and  the  court  entirely 
concurs  in  that  opinion."  In  some  of  the  states  it  has  been  de- 
termined, that  the  statute  must  be  rigidly  construed,  and  that 
no  case,  whatever  the  circumstances  may  be,  will  authorize  an 
exception:  1  Bibb.  204;  3  Id.  2;  also  the  ease  of  McGlure  v. 
Fatten]  lately  decide i3  by  the  court  of  appeals  of  Tennessee. 

I  am  not  prepared  to  go  the  length  of  the  cases  last  cited. 
Our  statute  was  enacted  long  after  the  construction  given  to 
that  of  England  by  their  courts  was  known  in  this  country; 
and  we  can  not  suppose  that  the  enlightened  body  which  enact- 
ed it,  was  ignorant  of  the  course  pursued  by  the  English  courts. 
If  it  had  been  intended  to  preclude  the  courts  from  departing 
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from  the  letter  of  the  law,  words  to  that  effect  might  easil^f 
have  been  inserted.  But  in  the  yarietj  of  decisions  on  this  sub- 
ject, I  do  not  now  recollect  one  which  determines  that  the  pay- 
ment of  part  of  the  purchase  money  authorizes  a  decree  of 
specific  performance;  nor  can  I  conceive  any  good  reason  for 
such  a  decision.  To  authorize  a  departure  from  the  statute  in 
any  case,  the  party  asking  it  should  be  so  situated,  that  no  oth- 
er remedy  which  the  law  can  afford  him,  would  place  him  in  ac 
good  a  situation  as  he  was  before  the  contract  was  made;  in 
fact,  it  must  satisfactorily  appear  that  the  opposite  party  u 
using  the  statute  as  an  engine  of  oppression.  This  would  often 
be  the  case  where  possession  had  been  given,  and  extensive  im- 
provements made  by  the  purchaser.  But  in  the  present  case, 
the  defendant  is  the  vendor,  and  the  repayment  of  the  money 
by  him,  will  merely  place  him  where  he  was  before  the  contract 
was  made,  which  would  always  be  the  case,  in  all  instances, 
where  there  was  nothing  done  by  the  parties  to  the  contract, 
but  simply  the  payment  and  receipt  of  the  purchase  money. 

I  am  therefore  clearly  of  opinion,  that  neither  the  payment 
by  the  purchaser  of  a  part,  nor  even  the  whole  of  the  purchase- 
money,  in  such  case  would,  of  itself,  take  the  case  out  of  the 
statute.  Therefore  the  court  erred  in  the  instructions  given  to 
the  jury. 

But  it  is  objected,  that  even  should  there  have  been  error  in 
this  respect,  yet  the  judgment  cannot  be  reversed,  for  two 
reasons:  1st.  By  the  terms  of  the  statute,  no  suit  is  authorized 
to  recover  back  the  purchase  money  which  has  been  paid;  and 
2d.  The  land  which  was  the  subject  of  the  contract,  is  situated 
in  the  Arkansas  territory,  and  the  contract  must  be  governed  by 
the  laws  of  that  territory;  and  it  does  not  appear  to  have  been 
proved  on  the  trial  of  the  cause,  that  any  such  law  has  been  en- 
acted, in  that  territory,  as  our  statute  of  frauds. 

The  statute  of  frauds  enacts  **  that  no  actions  shall  be  brought 
whereby  to  charge  the  defendant  upon  any  contract  for  the  sale 
of  lands,  tenements,  or  hereditaments,  or  the  making  of  any 
lease  thereof,  for  a  larger  term  than  one  year."  The  clear  ob- 
ject is  to  prohibit  any  suit  to  recover  damages  for  the  breach  of 
or  to  enforce  the  agreement.  But  the  present  is  not  brought  for 
either  of  these  purposes,  but  is  to  recover  money  which  the 
plaintiff  alleges  he  has  paid  without  consideration.  The  object 
is  not  to  charge  the  defendant  upon  a  contract  by  parol  for  the 
sale  of  lands,  but  to  recover  back  money  which  the  plaintiff  al- 
leges the  defendant  has  received  of  his.    There  is  certainly  no 
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more  danger  of  the  commission  of  a  fraud  or  perjury  in  a  case 
of  this  kind,  than  in  any  other  action  for  money.  The  reason 
of  the  law,  therefore,  does  not  extend  to  the  case.  Bat  I  am 
not  left  to  determine  from  reason  alone;  express  authority  is 
easily  adduced  on  the  subject.  The  case  of  Himi  y.  Sanders,  1 
A.  E.  Marsh.  552,  is  precisely  in  point.  That  was  an  action 
of  assumpsit,  for  money  had  and  received,  instituted  by  Sanders 
in  a  circuit  court  of  Kentucky,  to  recover  from  Hunt  a  sum 
of  money  paid  by  him  to  the  defendant  on  a  parol  contract 
for  the  purchase  of  land.  The  statute  of  that  state  is  precisely 
the  same  with  ours,  and  a  recovery  was  had  in  the  circuit  court, 
and  the  judgment  affirmed  in  the  court  of  appeals.  In  the  case 
of  Grants  Heirs  y.  Oraigmiles,  1  Bibb,  203,  206,  in  delivering  the 
opinion  of  the  court,  which  dismisses  the  bill  filed  for  a  specific 
performance  of  a  parol  contract  for  the  purchase  of  lands. 
Judge  Bibb  observes:  '*  But  this  is  only  a  partial  evil  resulting 
from  a  general  good;  an  evil,  however,  not  entirely  without  re- 
dress, since  a  person  who  has  paid  a  consideration,  deemed  val- 
uable in  law,  may  have  an  action  to  recover  back  the  consid- 
eration, although  he  cannot  have  the  land  itself  for  which  it 
was  paid." 

In  Myer  v.  Fisher,  15  Johns.  503,  the  court  observe:  **But 
there  is  another  ground  on  which  the  plaintiff  had  good 
right  to  recover  the  money  received  by  the  defendant  on 
that  note.  It  was  received  by  the  defendant  without  consid* 
eration;  the  contract  for  the  exchange  of  farms  was  void  by 
the  statute  of  frauds,  being  by  parol  only."  There  can  be 
no  doubt,  therefore,  but  that  the  suit  is  well  brought.  Aa 
respects  the  last  point,  the  question  which  it  involves  does 
not  legitimately  come  before  us  on  this  investigation.  An 
exception  taken  to  the  opinion  of  a  court,  is  generally  accom- 
panied by  so  much  of  the  testimony  given  on  the  trial,  as  is 
sufficient  to  show  plainly  the  connection  and  materiality  of  the 
charge  excepted  to,  with  a  correct  decision  of  the  case  by  the 
jury;  and  no  more.  It  is  not  necessary  to  set  out  in  the  re- 
cord, all  the  evidence  which  has  been  adduced  in  a  cause, 
when  much  of  that  evidence  can  have  no  direct  bearing  upon 
so  much  of  the  charge  of  the  court  as  is  objected  to  by  the 
counsel  taking  the  exception;  nor  will  the  appellate  court 
ever  presume,  that  all  the  testimony  adduced  before  the  in- 
ferior tribunal  is  set  out  in  the  record,  unless  it  is  so  de» 
clared  to  be,  or  unless  it  is  perfectly  evident  from  the  record, 
that  such  is  the  fact.     A  contrary  practice  would  often  bur- 
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den  records  with  much  useless  matter,  and  greatly  enhance  the 
costs  of  parties.  In  this  case  it  does  not  certainly  appear, 
whether  it  was  on  the  statute  of  Arkansas  territory  or  of  this 
state,  that  the  charge  of  the  circuit  court  was  founded.  It  is 
true,  the  probability  is,  it  was  on  the  statute  of  Alabama;  but 
from  the  record,  it  possibly  may  have  been  otherwise.  Bat  even 
were  it  so  on  the  statute  of  this  state,  the  court  may  pre- 
viously have  determined  that  the  contract  was  governed  by  the 
laws  of  Alabama;  or  the  question  may  never  have  been  raised 
below,  when,  if  it  had,  and  the  production  of  a  statute  of  Ar- 
kansas like  our  own  was  required,  the  plaintiff  might  either 
have  produced  the  law;  or,  if  he  knew  it  existed,  suffered  a  non- 
suit; or,  upon  an  affidavit  of  surprise,  applied  for  a  new  trial: 
11  Wheat.  81.  I  am,  therefore,  of  opinion  that  this  last  is  no 
ground  upon  which  the  judgment  can  be  affirmed. 

For  these  reasons  the  judgment  must  be  reversed,  and  re- 
numded.    And  of  this  opinion  is  a  majority  of  the  court. 

Judge  Saitold  not  sitting. 

Ab  to  what  acts  of  part  perf onnance  are  sufficient  to  take  a  contract  oat  of 
tbe  statute  of  frauds,  see  Chaprnan  v.  AUeUt  1  Am.  Dec.  21;  OioeM  v.  Calder, 
2  Id.  686;  Meach  v.  Perry,  6  Id.  719;  Jones  y.  Peierman^  8  Id.  672;  Bicker  v. 
KeUy,  10  Id.  38. 
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[2  SiKWABT,  47.] 

ADMDnBnuTOR  HAT  PuBCHASB  AT  HIS  OWN  Sale,  and  the  same  is  not  per 

se  void,  but  it  is  prima  facie  valid,  it  appearing  that  the  sale  was  publio 

and  that  there  had  been  no  unfairness  in  the  same. 
Sale  or  Lakd  ik  Another  State,  without  an  order  of  court,  will  not  be 

held  invalid,  it  not  appearing  that  such  order  was  required  by  the  laws 

of  the  state  where  the  sale  was  made. 

Bill  in  equity,  filed  by  Dyonisius  Oliver,  a  minor,  by  his  next 
friend,  against  Mary  Ann  Brannan,  James  D.  Godbold,  James 
Wade,  and  Edward  Stedham.     The  opinion  states  the  case. 

Bagfjy,  Lyon^  Paratms,  and  Cooper,  for  appellants. 

HUchcock,  contra. 

Bj  Collier,  J.  This  cause  presents  for  the  decision  of  the 
court  the  following  questions:  1.  Can  an  administratrix  become 
a  purchaser  at  a  sale,  made  by  herself,  of  her  intestate's  estate  ? 
2.  Will  a  sale  made  by  an  administratrix  of  her  intestate's 
estate,  in  another  state,  without  an  order  of  court,  be  consid- 
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ered  regular,  \7hen  it  does  not  appear  what  is  the  law  of  that 
state  ? 

An  administrator  is  considered  as  a  trustee  for  the  benefit  of 
the  creditors  and  distributees  of  his  intestate's  estate;  and  upon 
that  hypothesis,  I  proceed  to  consider  this  case.  The  weight  of 
English  authority  is  against  the  right  of  the  trustee  to  purchase 
the  estate  of  his  cestui  que  trusty  and  is  predicated  upon  reason- 
ing, the  force  of  which  must  impress  itself  upon  every  mind. 
To  permit  a  trustee  to  purchase,  while  he  is  enjoying  the  con- 
fidence of  his  cestui  que  trust,  it  is  said,  would  be  to  license  him 
to  speculate,  by  abusing  his  situation.  His  duty  obliges  him 
to  communicate  all  information,  and  to  exert  all  the  care  and 
industry  necessary  to  dispose  of  the  estate  as  advantageously, 
for  his  cestui  que  trust,  as  if  he  were  selling  it  for  himself.  His 
interest  would  sometimes  thwart  his  duty,  and  the  infirmity  of 
human  testimony  would  render  it  impracticable,  at  all  times,  to 
prove  its  violation;  hence  the  policy  of  the  rule  which  divests 
him  of  a  legal  capability  to  purchase.  In  its  correctness,  when 
not  carried  to  too  great  an  extent,  I  most  cordially  acquiesce. 
I  admit  its  wisdom,  when  applied  to  a  purchase  by  an  agent,  at 
a  sale  by  himself,  of  his  principal's  property,  and  to  other  pur- 
chasers under  the  same  circumstances;  but  I  must  repudiate  its 
application  in  the  case  I  am  considering. 

The  rule,  with  reference  to  a  purchase  by  an  administrator, 
has  been  frequently  considered,  both  in  the  English  and  Ameri- 
can courts.  By  the  former,  it  has  been  held  to  apply  in  all  its 
strictness.  The  case  of  Fox  v.  Mackreth,  noticed  in  2  Brovm's 
Chancery  Coses,  400,  which  seems  to  have  engaged  a  full  portion 
of  the  time  of  the  court  of  chancery  and  the  house  of  lords,  goes 
the  entire  length.  The  case  of  Crowe  v.  BuMard^  8  Bro.  Ch.  0. 
117;  the  cases  of  CampbeU  v.  Walker,  6  Yes.  jun.  678;  Ex  parte 
BeyTwlds,  Id.  707;  and  Ex  parte  Hughes,  6  Id.  707;  and  Lister 
V.  Lister,  Id.  631,  are  to  the  same  point.  It  is  worthy  of  re- 
mark, that  in  only  one  of  these  cases  was  the  sale  at  auction. 

The  reasoning  on  which  the  rule  is  founded,  inclines  my  mind 
to  the  opinion,  that  it  does  not  extend  to  a  purchase  by  an  ad- 
ministrator, at  a  sale  made  by  himself  of  his  intestate's  estate; 
or,  that,  if  it  extends  to  such  purchase,  it  can  not  be  consid- 
ered as  applying,  where  the  sale  was  made  fairly.  Let  the 
case  be  examined  by  an  application  of  this  criterion  to  the  facts 
on  the  record.  Mary  Ann  Brannan,  one  of  the  appellants,  and 
the  mother  of  the  appellee,  administered  on  the  estate  of  her 
husband,  the  father  of  the  appellee,  in  South  Carolina,  where 
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he  died,  and  before  his  death  resided;  and  after  the  grant  of 
the  letters  of  administration,  she  sold  the  negroes  mentioned 
in  the  appellee's  bill  at  public  auction,  without  an  order  of  the 
oonrt  of  ordinaiy,  purchased  them  herself,  for  anything  appear* 
ing  to  the  contrary,  at  a  full  price,  and  made  a  return  of  the 
sale  to  the  proper  court. 

These  facts  develop  no  unfairness  in  the  purchase  by  the  ap- 
pellant, Mary  Ann.  The  idea  of  unfairness  is  repelled  by  the 
circumstance  that  the  sale  was  not  made  privately,  but  openly, 
where  all  persons  who  wished  had  an  opportunity  of  bidding. 
There  is  no  allegation  in  the  bill  that  the  slaves  were  sold  at  an 
under  price,  and  there  is  no  proof  that  such  was  the  fact.  It  is 
not  alleged  that  the  slaves  were  not  sold  pursuant  to  the  laws 
of  South  Carolina;  nor  is  there  anything  on  the  record,  from 
which  such  a  conclusion  can  be  legitimately  deduced.  If  the 
laws  of  that  state  do  not  tolerate  a  sale  made  in  the  manner  this 
was,  it  should  have  been  shown  by  proof  what  formalities  the 
law  required  there  to  make  it  legitimate.  In  the  absence  of 
proof  upon  this  point,  the  court  can  only  look  to  the  common 
law  to  aid  it  in  its  determination,  and  suppose  that  it  has  been 
adopted  in  South  Carolina  as  the  governing  rule  on  this  topic. 
What  says  that  system  of  jurisprudence  f  That  an  administra- 
tor may  sell  or  otherwise  dispose  of  his  intestate's  personal 
estate,  accountable,  however,  for  a  correct  discharge  of  his  duty 
in  this  particular,  and  for  an  honest  application  of  the  proceeds. 
This  sale  may  be  made  privately  without  a  license  from  court. 
The  law  under  which  he  receives  his  appointment  confers  the 
license,  and  makes  him  answerable  for  its  abuse:  Toller's 
Ex'rs,  183,  240.  Had  the  appellant  designed  to  defraud  the 
appeUee,  and  by  that  means  derive  a  benefit  to  herself  by  a 
purohaae  of  the  slaves  of  her  intestate,  would  she  not,  under  the 
droumstances,  have  acted  differently?  It  can  not  be  true  that 
she  would  have  exposed  the  slaves  for  sale  publicly  at  auction; 
or,  if  she  had,  she  would  never  have  returned  to  the  court  an 
aooount  of  the  sale.  Had  she  intended  to  act  dishonestly,  and 
disregarded  that  moral  duty  she  owed  to  the  creditors  and  dis- 
tributees of  her  intestate's  estate,  as  well  as  to  her  securities  for 
a  oorreot  administration  of  the  estate,  it  would  not  have  been 
difficult  to  have  acted  otherwise.  It  is  beyond  the  power  of  the 
human  mind  to  fathom  her  intentions;  but  be  they  what  tbey 
may,  there  is  nothing  in  the  record  which  manifests  an  unfair- 
ness of  fact  or  intention,  and  it  would  be  against  a  settled  and 
charitable  rule  of  law,  gratuitously  to  presume  it 
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Let  us  examine  the  reasoning  of  the  rule  which  maintains  the 
inyaliditj  of  a  purchase  by  an  agent  or  trustee,  with  a  view  to 
ascertain  if  it  embraces  the  case  we  are  considering.  The  great 
difficulty  of  discovering  a  disregard  of  the  rights  and  interest  of 
the  cestui  que  trust,  induced  the  determination  of  the  courts,  that 
the  trustee  had  no  right  to  purchase,  so  long  as  his  Ticarial  char* 
acter  continued.  There,  the  only  means  in  almost  every  in- 
stance, to  ascertain  unfairness  in  the  sale,  was  by  such  com- 
munication as  the  trustee  might  think  proper  to  make;  and  it  is 
unreasonable  to  suppose  that  he  would  make  any  disclosure 
which  would  operate  adversely  to  his  interest;  even  when  called 
on  in  equity,  to  answer  on  oath,  if  he  was  convinced  that  a  knowl- 
edge of  the  facts  was  inclosed  within  his  own  bosom.  How 
widely  dissimilar  is  the  case  made  out  by  the  facts  here  1  The 
administratrix  sells  at  public  auction  the  property  of  her  intes- 
tate, where  all  who  wish  to  purchase  have  an  opportunity  of 
doing  so;  she  returns  an  account  of  the  sale  to  the  court,  from 
which  she  receives  her  authority,  and  it  is  there  recorded.  If 
there  was  any  unfairness  in  such  a  sale,  the  testimony  of  those 
who  were  present  (and  some  persons  must  be,  or  the  sale  can 
not  be  public),  and  the  records  of  the  court,  would,  I  may  ven- 
ture to  say,  in  forty-nine  fiftieths  of  the  cases,  disclose  it,  with- 
out depending  alone  upon  the  answer  of  the  purchaser  in  equity. 
Hence,  I  conclude,  from  the  publicity  of  the  transaction,  that 
the  rule,  when  extended  to  a  case  like  the  present,  is  not  sus- 
tained by  just  notions  of  policy,  and  that  an  administrator  may 
purchase  at  a  sale  made  at  public  auction,  under  legal  authority 
of  his  intestate's  estate. 

The  authority  furnished  by  the  English  and  many  of  the 
American  decisions,  in  favor  of  an  extended  application  of  the 
rule,  can  not  be  received  as  conclusive  or  pertinent  in  those 
states  where  administrators  dispose  of  their  intestate's  estates 
by  a  public  sale,  authorized  by  a  special  license  from  a  court  of 
record,  or  where  they  make  a  return  of  such  sale  to  the  court. 
These  decisions  are  predicated  upon  a  different  state  of  fact. 
There  the  grant  of  administration  is  a  license  to  them  to  per- 
form whatever  pertains  to  them  in  the  character  of  administrator, 
and  dispenses  with  a  special  authority.  There  the  sale  i^  good, 
though  made  privately;  consequently,  sales  made  by  adminis- 
trators under  such  circumstances,  are  less  public,  and  the  proba- 
bility of  detecting  a  fraud  greatly  diminished. 

I  understand  the  rule  to  be  founded  upon  the  idea  that  the 
purchase  is  a  fraud  in  law  upon  the  rights  of  those  interested  in 
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the  estate.  I  consider  it  as  most  congenial  with  the  condition 
of  society  and  the  character  of  hnman  dealings,  to  narrow  the 
catalogae  of  legal  frauds  to  as  few  as  practicable,  and  to  declare 
no  act  as  fraudulent  per  8e,  where  a  wise  and  just  policy  does 
not  imperiously  demand  it.  Every  lawyer  who  is  not  too  much 
enamored  with  his  early  notions  of  law,  will  admit  that  the 
benefits  which  result  from  an  extension  of  the  doctrine  of  con- 
structive frauds  bears  no  comparison  with  the  injury  it  inflicts. 
I  introduce  this  view  merely  to  show  that  the  rule  should  not 
be  held  to  extend  to  all  cases  of  trust. 

I  will  now  notice  some  authority  in  favor  of  the  right  of  the 
administrator  to  purchase.  In  Lindsay  y.  Lindsay^  adminislra' 
tor,  1  Desau.  150,  the  court  of  chancery,  in  South  Carolina,  de- 
termined in  favor  of  the  sale  and  purchase  by  the  administrator. 
Another  case  in  the  same  book  is  to  the  same  point:  Drayton's 
Esers.  v.  Drayton  et  al.,  567.  In  McOuire  and  wife  and  others 
V.  McOowan  and  wife,  administratrix,  4  Desau.  487,  the  same 
court  seem  to  treat  the  subject  as  if  it  was  still  an  open  ques- 
tion. Two  of  the  judges  were  in  favor  of  the  general  authority 
to  purchase;  one  of  them,  though  he  did  not  concur  in  the  gen- 
eral authority  of  the  administrator  to  purchase,  held  that  the 
trust  being  coupled  with  an  interest  in  the  particular  case,  he 
might  be  permitted  to  purchase;  the  other  two  judges  main- 
tained the  broad  principle  of  incapacity.  In  Perry  anc^  wife  v. 
Dixon,  Id.  504,  note,  the  judges  seem  to  have  been  divided,  as 
they  were  in  the  case  of  McOuire  and  wife  and  others  t.  Mc- 
Oowan and  wife,  administratrix.  The  inference  deducible  from 
these  decisions  is,  that  an  administrator,  where  he  has  an  in- 
terest in  the  estate,  may  purchase,  but  where  he  has  a  mere 
naked  trust  he  can  not.  The  case  we  are  considering  comes 
within  the  rule  as  thus  modified.  The  appellant,  as  the  relict 
of  her  deceased  husband,  was  entitled  to  one  third  of  her  hus- 
band's estate,  and  the  appellee,  as  sole  heir  and  distributee,  to 
the  remaining  two  thirds.  Without  bending  the  strict  rule 
farther  than  it  has  been  made  to  yield  in  the  cases  in  4  De- 
saussure,  it  was  competent  for  the  appellant  to  have  purchased. 

In  Anderson  and  Starke  v.  Fox  and  others,  2  Hen.  and  Munf. 
2A5,  the  question  as  to  the  right  of  an  executor  to  purchase 
property  exposed  to  sale  by  himself,  was  discussed.  Judge 
Tucker,  in  the  opinion  which  he  delivered,  remarked  that  he 
was  by  no  means  prepared  to  say  that  as  to  such  purchase  the  ex- 
ecutor was  n  mere  trustee.  *'  If  this  court,"  said  he,  *'  were  to 
declare  the  law  to  be  such  in  all  cases,  even  where  there  was 
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an  undoubted  deficiency  of  assets,  and  although  the  sale  should 
have  been  made  after  due  notice  at  public  auction,  and  with  all 
possible  fairness,  it  would  probably  be  the  immediate  parent  of 
a  thousand  suits  in  chancery  to  set  aside  such  purchases, 
either  in  behalf  of  the  legatees,  distributees,  or  creditors." 
Again,  "  The  practice  has  been  too  general  in  this  country,  and 
has  prevailed  too  long,  to  be  drawn  in  question  by  analogy  to 
the  doctrines  in  England  concerning  trustees  of  lands  or  com- 
missioners of  bankrupts.  For  though  executors  and  adminis- 
trators are,  to  many  purposes,  considered  as  trustees  in  a  court 
of  equity,  they  are  not  so  in  all  cases:"  2  Yes.  482.  Judge 
Roane  deemed  it  unessential  to  a  decision  of  the  case  to  expresb 
an  opinion  upon  the  question,  rather  intimating,  however,  that 
the  English  decisions  did  not  conflict  with  the  usage  and  under- 
standing which  prevailed  in  Virginia  upon  the  subject.  The 
opinion  of  Judge  Tucker  has  ever  since  been  considered  as  cor- 
rectly ascertaining  the  law  in  Virginia. 

The  remark  of  Judge  Tucker,  as  to  the  generality  of  the  prac- 
tice of  executors  and  administrators  in  Virginia  purchasing  at 
sales  of  the  estates  they  represented,  will  apply  with  equal 
force  to  this  country,  and  the  injury  consequent  upon  a  decis- 
ion in  opposition  to  usage,  would  be  alike  incalculable.  Under 
these  circumstances,  nothing  but  rules  of  law  too  inflexible  to 
yield  to  considerations  of  general  convenience  should  superin- 
duce such  a  determination.  Where  rights  have  matured  under 
a  general  impression  that  they  were  sustained  by  law,  such 
impression  should  not  be  lightly  regarded.  And  in  cases 
where  the  adjustment  of  the  law  is  more  important  than  in 
what  way  it  be  settled,  it  should  receive  a  controlling  influence: 
Janes  v.  Logwood,  1  Wash.  42;  Colhoun  v.  Snider ,  6  Binn.  168; 
Waters  etalY.  Stewart,  N.  T.  Cases  in  Error,  47.^ 

In  2  Carolina  Law  Bepository,  49,  the  general  authority  is 
maintained  with  this  restriction,  that  the  personal  representative 
shall  be  answerable  to  the  creditors  to  the  full  value  of  the 
property.  And  in  Ibndinson's  eafrs  v.  DetesbUaHw^  eafrs,  2  Hay- 
wood, 284,  it  is  held  that  an  executor  may  purchase  the  property 
of  his  testator  at  a  public  sale  by  order  of  court. 

Having  shown  that  there  is  little  danger  of  unfairness  in  the 
sale  passing  undetected  where  it  is  made  publicly,  I  proceed  to 
consider  whether  a  just  policy  does  not  require  a  relaxation  of 
the  rule  in  such  cases.  It  is  certainly  for  the  interest  of  the  cred- 
itors and  distributees  that  the  estate  should  yield,  when  sold,  as 

1.   1  OUm'A  Omm  in  Error,  4T. 
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large  a  Bam  as  practicable;  and  as  the  surest  means  to  effect  that 
result,  a  fair  and  honorable  competition  should  not  only  be  tol- 
erated, but  encouraged.  The  widow  or  some  near  relative  is 
most  frequently  the  personal  representative,  and  most  solicitous 
to  purchase  some  particular  portion  of  the  intestate*/  estate; 
and  if  not  permitted  to  purchase  by  openly  bidding,  would  pro- 
cure some  one  to  become  the  ostensible  purchaser,  and  acquire 
through  him  the  ownership.  If  this  can  be  done,  and  it  is  be- 
yond the  operation  of  human  laws  toresti*ain  it,  without  inhibiting 
to  an  impolitic  extent  the  transfer  of  property,  why  declare  that 
the  administrator  shall  not  be  permitted  to  purchase  ?  The  rule 
when  extended  to  such  a  case  can  produce  no  good,  since,  by  a 
kind  of  tacit  understanding,  which  the  law  can  not  reach,  he 
can  acquire  title  through  another.  Surely,  reason  and  good 
sense  demand  that  he  should  be  permitted  to  do  that  directly 
which  he  can  do  indirectly;  and  when  too,  if  there  is  unfairness 
in  the  sale,  detection  is  almost  inevitable. 

This  course  of  reasoning  has  brought  my  mind  to  the  conclu- 
sion, first:  That  the  purchase  by  the  administratrix  isprima/acie 
valid,  because  divested  of  all  unfairness;  second.  That  the  sale 
ia  prima  fade  legal,  because  it  does  not  appear  what  the  law  of 
South  Carolina  is.  Without,  therefore,  expressing  an  opinion 
upon  the  other  assignments  of  error,  I  am  of  opinion  that  the 
decree  should  be  reversed,  and  the  cause  remanded,  that  an  op- 
poriiimty  may  be  given  to  show  the  law  of  South  Oarolina;  and 
with  me  the  court  concur. 

Beveraed  and  remanded. 

The  Obsbt  JusnoB,  and  Judge  Obbnsbaw,  not  sitting. 


PosoBASB  BT  TsuBmL— It  ii  Well  settled  that  a  trustee  cannot  pnrobaae 
at  Us  own  sale,  either  in  person  or  by  another,  but  that  a  sale  made  to  him* 
sdf  of  the  tmst  estate  is  invalid  and  will  he  vacated  and  set  aside  npon  ap- 
plication by  the  euttd  gve  trusU,  The  same  rale  applies  to  porchases  by  ad- 
nuttiatntors,  or  for  their  benefit,  of  the  property  belonging  to  the  estate  which 
they  represent^  inasmnch  as  the  position  they  occupy  is  fiduciary  in  its  nature: 
Darmg  v.  l>oney,  6  Am.  Dec  006;  Smgntaek  v.  Harding,  7  Id.  669;  DavU  v. 
ISmpmm,  9  Id.  600.  Such  sales,  if  not  made  in  the  name  of  the  administrator, 
^baof^  for  his  benefit,  are  not  absolutely  void  so  that  the  same  may  be  as- 
sailed by  third  persons,  but  they  may  be  acquiesced  in  and  affirmed  by  those 
who  are  beneficially  interested  in  the  trust  estate,  and  if  so  affirmed,  they  arc 
as  valid  and  binding  as  though  they  had  been  made  to  third  persons.  For 
what  acts  constitute  an  affirmance  of  sales  by  a  trustee  to  himself  of  the  tmst 
estate^  and  also  for  a  general  discussion  of  this  subject,  see  Van  Dyke  v.  Johns, 
12  Am.  De&  80,  note.  The  principal  case  is  very  unusual  in  its  character. 
The  sale  was  made  apparently  without  any  order  of  court.  Had  any  convey- 
ance been  reqnired,  the  administratrix  must  have  appeared  therein  both  as 
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grantor  and  as  grantee.  The  transaction  was  not  one  apparently  valid  and  in* 
nocent  on  its  face;  and  in  sustaining  it,  we  think  the  court  went  farther  than 
is  defensible,  either  upon  reason  or  authority:  See  note  to  Van  Dyke  t.  «/oftju^ 
12  Am.  Dec  85;  Freeman  on  Void  Judicial  Sales,  sec.  33. 


Lucas  v.  Hioeman. 

[9  Stkwabt,  111.] 

Wbit  ot  Kb  Exeat  was  obioinallt  never  granted  if  the  demand  war 
actionable  at  law,  but  it  was  finally  determined  that  in  proceedings 
where  courts  of  law  and  equity  have  concurrent  jurisdiction,  if  the  de- 
fendant had  not  been  held  to  bail,  the  writ  would  be  granted  to  aid  and 
render  efifectual  the  action  at  law. 

Descanp  bxino  Exclusivxly  of  an  equitable  nature,  and  the  defendant 
being  about  to  leave  the  State,  the  writ  of  ne  exeat  issues  as  of  course. 

Bill  in  equity  for  a  ne  exeat.  It  appeared  that  an  action  at 
law  was  commenced  for  the  benefit  of  complainant  against 
Pope  and  Hickman  to  recover  the  amount  due  on  a  promissory 
note,  signed  by  the  latter  as  partners  and  indorsed  to  Lucas. 
The  bill  averred  that  Pope  was  insolvent,  and  that  Hickman 
was  a  resident  of  Lawrence  county  and  well  able  to  pay  the 
amount  sued  for.  That  the  action  on  the  note  was  still  pend- 
ing, and  that  Hickman  was  about  to  remove  himself  and 
property  to  Tennessee.  That  he  had  removed  most  of  his 
personalty  and  sold  his  realty,  and  had  declared  his  intention 
to  entirely  remove  from  the  state.  That  unless  aid  was  granted 
him  by  the  issuance  of  the  writ  of  ne  execU,  any  judgment  that 
might  be  recovered  would  be  ineffectual.  The  vnit  was  issued 
in  vacation,  and  on  defendant's  motion  at  the  November  term, 
1827,  the  bill  was  dismissed. 

Kelly  and  Hutchison,  for  appeUant. 

Hopkins,  contra. 

By  Crenshaw,  J.  Where  the  action  is  purely  legal,  as  an- 
cillary to  an  action  at  law,  it  may  be  laid  down  as  a  rule  gen- 
erally correct  that  equity  vnll  not  interfere. 

In  the  case  of  Seymour  v.  Hazard,  1  Johns.  Ch.  1,  it  was 
settled  that  the  writ  of  ne  exeat  will  not  be  granted  for  a  debt 
due  and  recoverable  at  law;  and  that  the  writ  was  applicable 
only  to  equitable  demands  due  in  the  nature  of  a  debt. 

In  the  case  of  Porter  v.  Spencer,  2  Johns.  Ch.  169,  the 
same  principle  was  recognized  as  being  the  uniform  law,  at 
least  down  to  the  time  of  Chancellor  Eldon.    In  that  cose  it  is 
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said  that  the  writ  would  be  denied  if  the  demand  was  action- 
able at  law;  though  the  party  was  about  to  remove  with  his 
effects  beyond  the  jurisdiction  of  the  court.  Since  the  time  of 
Eldon,  however,  the  law  seems  to  have  undergone  some  change, 
and  it  is  now  well  settled  in  the  English  chancery  that  in  cases 
where  the  courts  of  law  and  equity  have  concurrent  jurisdic- 
tion, and  the  defendant  has  not  been  held  to  bail  in  the  action 
at  law,  the  writ  will  be  granted  in  aid  of  and  to  give  effect  to 
the  action  at  law. 

The  case  of  Porter  v.  Spencer  was  indeed  a  peculiar  and 
strong  one  for  the  interposition  of  a  court  of  equity.  The 
action  at  law  had  been  brought  to  recover  the  balance  of  an 
account;  the  defendant  had  been  held  to  bail,  and  he  and  his 
bail  were  about  to  remove  from  the  state  permanently,  without 
leaving  any  property  behind.  The  chancellor  hesitatingly 
granted  the  writ  on  the  ground  of  the  necessity  of  the  case, 
and  to  prevent  a  failure  of  justice.  I  think  it  obvious  that  the 
legislature  of  this  state,  by  the  act  of  1823,  did  not  intend  to 
authorize  the  granting  of  writs  of  ne  exeat  in  cases  where  the 
debt  or  demand  was  purely  legal.  The  ninth  section  of  the  act 
provides  "that  it  shall  be  lawful  to  grant  writs  of  ne  exeat,  not 
only  in  cases  where  a  sum  of  money  is  due,  but  also  where  the 
complainant  has  an  equitable  claim  or  demand  against  the  de- 
fendant." 

Before  the  passage  of  the  act  it  must  have  been  considered 
that  the  writ  of  ne  exeat  could  issue  in  cases  only  of  an  equitable 
nature,  in  which  it  was  also  necessary  to  swear  to  a  sum  certain; 
it  seems  to  have  been  doubtful  whether  the  writ  could  issue 
where  the  party  could  not  swear  that  a  sum  certain  was  due, 
though  the  demand  was  equitable  in  its  nature.  This  doubt 
the  legislature  intended  to  remove  by  the  enactment  of  the  law, 
and  now  authorizes  the  writ  to  be  granted  in  all  cases  of  an 
equitable  nature,  whether  a  sum  certain  be  due  or  not. 

From  what  has  been  said,  the  following  propositions  are 
clearly  deducible:  1.  In  cases  where  the  defendant  is  about  to 
remove  beyond  the  jurisdiction  of  the  court,  and  the  demand 
Ib  exclusively  of  an  equitable  nature,  whether  a  sum  certain  be 
due  or  not,  the  writ  of  ne  exeat  will  be  granted  on  a  sufficient 
a£Bdavit;  2.  Where  the  courts  of  law  and  equity  have  concur- 
rent jurisdiction,  if  the  defendant  is  about  to  remove,  and  has 
not  been  held  to  bail  in  the  action  at  law,  the  writ  will  be 
granted  in  aid,  and  to  give  effect  to  the  action  at  law;  8.  Where 
the  two  courts  have  concurrent  jurisdiction,  and  no  action  has 
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been  commenced  ^t  law,  but  suit  has  been  instituted  in  equity, 
the  writ  will  be  granted  if  the  party  is  about  to  remove;  4. 
Where  from  the  extreme  necessity  of  the  case,  and  to  preveut 
a  failure  of  justice,  it  becomes  necessary,  it  also  appears  that 
the  writ  will  be  granted.  But  this  fourth  proposition,  though 
it  seems  to  be  sanctioned  by  authority,  I  have  some  hesitation 
in  admitting  to  be  law.  **  Extreme  necessity,  and  to  prevent  a 
failure  of  justice,"  appears  to  me  to  open  a  door  too  wide,  even 
for  the  chancellor's  discretion,  and  which  in  many  instances 
may  be  liable  to  abuse. 

In  the  case  before  us  it  does  not  appear  that  Hickman  was 
removing  with  an  intention  of  evading  justice,  or  of  defeating 
the  operation  of  the  judgment  which  might  be  obtained  at  law; 
and  though  removing  out  of  the  jurisdiction  of  the  court,  it 
yet  may  have  been  his  intention  to  pay  the  debt  after  the  cause 
should  be  entirely  settled.  His  removal  to  a  place  not  distant, 
and  where  it  would  be  nearly  as  convenient  to  pursue  him  with 
the  judgment  as  to  bring  suit  here  against  his  bail,  can  not  of 
itself  furnish  su£Scient  grouud  for  equitable  interposition. 

In  the  foregoing  opinion  the  court  are  unanimous. 

Decree  affirmed. 


The  hiBtory  of  the  writ  of  ne  exeat  is  discoaaed  and  oomme&ted  upon  tA 
length  in  the  note  to  Oibert  v.  Cofe,  14  Am.  Beo.  5G0l 


King  'v.  Green. 

[3  Stbwabt,1SS.] 

ADMnnsT&ATRix  Mabrtino  the  Obligor  in  a  Bond  payable  to  her,  in  her 
representative  capacity,  does  not  thereby  extingmsh  the  debt,  bat  merely 
suspends  the  right  of  action  daring  coTertnre  and  while  she  continaea 
administratrix. 

Bond,  Payable  to  an  Adionistrator  as  sach,  is  assets  in  the  hands  of  an 
administrator  de  bonis  non. 

Judgment  Rendered  in  Vacation  and  entered  as  of  the  preceding  term  is 
valid,  if  such  entry  was  in  accordance  with  the  agreement  of  parties  en- 
tered in  open  court. 

Debt.  King,  administrator  de  bonis  non  of  the  estate  of  John 
BaHs,  deceased,  brought  this  action  against  Oreen,  Holliday  and 
Welsh,  to  recover  the  amount  due  on  a  sealed  note  made  by 
them.  Said  parties  executed  the  note  to  Julian  Bass  the  ad- 
ministratrix and  M.  HoUiman  administrator  of  John  Bass,  de* 
ceased,  promising  to  pay  them  as  such  representatives  the  note 
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in  twelve  months  from  the  date  of  the  same.  Subsequently 
Julian  Bass  intermarried  with  the  defendant  Green,  and  in  May, 
1825,  plaintiff  succeeded  to  the  administration  of  said  estate,  as 
administrator  de  bonis  non.  Defendants  filed  a  general  demurrer, 
and  it  was  agreed  that  the  cause  should  be  argued  at  the  Bibb 
circuit  court,  and  that  the  judgment  should  be  entered  as  of  the 
November  term  of  Perry  court.  In  November  the  judge's  de-> 
cision  sustaining  the  demurrer  was  filed,  and  judgment  war 
raidered  in  favor  of  defendant. 

H.  O*  Perry,  for  appellees. 
Barton  and  Stewart,  for  appellant. 

By  White,  J.  •  In  the  opinion  of  the  judge  who  presided  in 
the  court  below,  and  which  is  filed  of  record,  the  case  is  assimi- 
lated to  one  where,  in  a  note  given  to  an  administrator,  he  be- 
comes security  for  himself.  In  England,  when  a  creditor 
appoints  his  debtor  executor,  when  his  own  creditors  will  not 
be  injured,  and  there  is  nothing  expressed  in  the  will  to  the 
contrary,  it  will  operate  as  an  extinguishment  of  the  debt,  on 
the  principle  that  from  such  an  act  of  the  testator,  it  may  reason- 
ably be  inferred,  that  such  was  his  intention.  In  that  case,  the 
party  himself  acting  in  his  own  right,  having  destroyed  the 
remedy,  it  is  forever  gone.  But  it  is  otherwise  where  adminis- 
tration of  the  estate  is  committed  by  the  act  of  the  law  to  a 
debtor.  There  the  remedy  is  only  suspended  for  a  time,  by  the 
legal  operation  of  the  grant.  Thus,  if  the  obligor  of  a  bond 
administer  to  the  obligee,  and  die,  a  creditor  of  the  obligee, 
having  obtained  administration  de  bonis  non,  may  maintain  an 
action  for  such  debt  against  the  executor  of  the  obligor.  So,  if 
the  executrix  of  an  obligee  marry  the  obligor,  such  marriage  is 
no  release  of  the  debt,  and  the  husband  may  pay  it  to  the  wife 
in  the  character  of  executrix;  and  if  he  do  not,  the  remedy  is 
suspended  only  by  the  legal  effect  of  the  coverture;  and  on  hor 
death,  the  administrator  de  bonis  non  of  the  testator  will  be 
equally  entitled  to  that  debt,  as  to  any  other  outstanding:  Toller 
on  Ex'rs,  272,  273.  In  the  first  volume  of  Chitty's  Pleadings, 
it  is  said,  vol.  1,  p.  22,  that  if  an  executrix  marry  a  debtor  to  her 
testator,  the  right  of  action  is  only  suspended  during  the  covert- 
ure, and  if  she  survives,  she  may,  in  the  character  of  executrix, 
sue  the  representatives  of  the  husband,  as  the  wife  surviving  is 
entitled  to  all  actions  in  auter  droit.  From  these  principles  it 
results,  that  if  the  bond  on  which  this  action  is  founded  must 
be  esteemed  assets  in  the  hands  of  the  administratrix,  or  in  other 
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words,  if  she  held  it  in  aiUer  droit,  then  her  marrying  one  of  the 
obligors  would  only  suspend  the  remedy,  but  not  destroy  the 
right.  In  the  book  lasfc  cited,  page  13,  it  is  expressly  laid  down, 
that  an  executor  may  sue  as  such,  upon  a  contract  made  with 
him  in  that  character,  as  for  goods  sold  by  him  as  executor,  and 
in  other  cases  where  the  sum  to  be  recovered  would  be  assets. 
Other  authorities  might  be  adduced  to  the  same  points,  not  only 
that  in  such  cases  he  may  sue  as  executor,  but  that  the  price  of 
goods  sold  by  him,  in  the  character  of  executor,  are  assets,  and 
if  this  will  hold  in  England,  it  is  more  especially  true  in  this 
state,  where  executors  and  administrators  are  not  only  permitted, 
but  required  to  sell  the  perishable  estates  of  decedents  upon 
credit.  Bonds  and  notes,  therefore,  taken  at  such  sales,  would 
be  held  by  them,  not  in  their  own  right,  but  as  assets,  in  the 
nght  of  others.  And  hence,  upon  their  death,  resignation,  or 
removal,  such  notes  or  bonds  would  pass  to  those  intrusted  with 
the  further  administration,  as  part  of  the  estate  unadministered. 
It  follows  as  a  fair  deduction  from  what  has  been  said,  that  in 
the  present  action,  one  of  the  obligees,  who  was  administrator, 
having  married  an  obligor  to  the  bond  sued  on,  which  bond  she 
held  as  assets,  the  remedy  was  merely  suspended,  and  not  de- 
stroyed, as  if  it  had  been  held  in  her  own  right,  for  her  own 
benefit.  And  this  suspension  of  the  right  to  sue  would  have 
continued  during  coverture,  but  for  her  resignation  and  the 
appointment  of  another  to  finish  the  administration.  When 
this  was  done,  this  disability  was  removed,  the  right  of  action 
restored,  and,  as  we  conceive,  properly  asserted  and  fairly  sus- 
tainable. 

But  it  is  said  the  judgment  is  of  a  character  that  the  writ  of 
error  can  not  be  prosecuted,  and  should  be  dismissed.  We  are 
of  different  opinion.  The  record  shows  that  by  agreement,  the 
judge  took  the  papers,  decided  the  case  in  vacation,  and  having 
returned  them  to  the  clerk,  a  reference  was  had  to  his  determi- 
nation, and  a  judgment  was  entered,  not  exactly  in  form,  but,  as 
we  conceive,  sufficiently  so  to  be  reversed,  if  erroneous,  and  we 
believe  it  was  erroneous. 

The  judgment  must  be  reversed,  and  the  cause  remanded. 
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Gates  t;.  McDaniel. 

[3  SXBWAKX,  211.] 

Pehal  Statutes  should  be  strictly  constraed. 

Ftavnjta^  of  Ck>LLBcrinio  Tolls,  when  Sacurxd  nr  Equitt.*— An  injnno- 
tion  will  be  gnmted  to  secure  a  party  in  the  enjoyment  of  a  privilege 
confened  by  statute,  of  which  he  is  in  the  actosl  possession,  his  le^ 
title  being  unquestioned.  Hence,  one  maintaining  a  public  ieny  and  ool- 
lecting  tolls,  may  enjoin  another  from  having  a  free  bridge  near  it  for 
the  use  of  the  public. 

Bill  in  equity.  Gates  conducted  a  public  feny  on  the  Oon- 
ecuh  river,  having  obtained  permission  from  the  county  court 
for  that  purpose.  The  bill  charged  that  defendants  had  erected 
a  bridge  on  their  land  across  the  river  o?er  which  the  said  ferry 
doflsed,  very  near  the  latter,  and  that  all  persons  were  allowed 
to  cross  the  bridge  free,  by  reason  of  which  the  profits  of  the 
ferry  were  entirely  lost.  It  appeared  that  upon  application  to 
the  county  court  the  defendants  had  been  refused  permission  to 
erect  a  bridge  across  said  river.  An  injunction  was  issued 
restraining  the  defendants  from  using  the  bridge  for  any  other 
purpoee  than  the  convenience  of  their  own  families,  but  on 
motion  it  afterwards  was  dissolved  and  the  bill  dismissed,  with 
costs,  because  the  statute  prohibiting  the  establishment  of 
ferries  within  two  miles  of  a  ferry  already  established,  did  not 
embrace  bridges;  and  also  that  it  contained  an  exception  as  to 
ferries  at  or  near  a  town* 

ShorMdge,  for  appellant.  The  bridge  was  both  a  public  and 
private  nuisance.  It  was  a  public  nuisance  because  it  was 
unauthorized  by  law,  and  it  obstructed  the  Conecuh  river,  which 
was  by  statute  a  navigable  stream  and  public  highway:  Laws  of 
Alabama,  act' of  1821,  717;  Id.  897.  It  was  a  private  nuisance 
because  it  destroyed  the  profits  of  the  plaintiff's  ferry,  on 
which  he  had  a  legal  vested  right:  8  Bl.  Com.  219;  2  Boll.  Abr. 
140;  1  Hajw.  467;  Croton  Ikimpihe  Co.  v.  Eyder,  1  Johns.  Ch. 
€11;  Coming  v.  Lowerre^  6  Id.  439;  Livingston  v.  Livingston^  Id. 
497  [10  Am.  Dec.  858]. 

Vandegraaff  and  Parsons,  contra^  Co  Lit.  115;  Arundel  v.  Mc^ 
CuOoch,  10  Mass.  71. 

By  Tatlob,  J.  The  statute  of  1820,  section  17,  provides: 
**  That  no  public  ferry  shall  be  established  within  less  than  two 
mileB  by  water,  of  any  ferry  already  established,  unless  on  any 
river  at  or  within  two  miles  of  any  town."    And  by  the  twen* 
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tietb  section  of  that  act,  it  is  declared:  *'  That  if  any  person  or 
persons  shall  establish  a  public  ferry  or  a  public  road,  toll  bridge, 
or  causeway,  contrary  to  the  provisions  of  this  act,  he  or  they 
shall  forfeit  and  pay  five  hundred  dollars,"  etc.  The  meaning  of 
this  last  section  clearly  is,  if  a  toll  bridge,  etc.,  should  be  estab- 
lished without  an  order  of  court,  then  the  forfeiture  shall  be 
incurred.  But  as  this  is  not  a  toll  bridge  it  does  not  come 
"within  the  words  of  the  statute,  which  is  penal,  and  must  be 
strictly  construed. 

What  is  the  reason  that  persons  are  prohibited  from  establish- 
ing a  public  ferry  within  two  miles  of  another  ?  Clearly  because 
the  owner  of  the  first  has  entered  into  onerous  engagements 
when  he  obtained  the  order  to  establish  his  ferry.  He  has  be- 
come bound  to  keep  good  boats,  constant  attendance,  etc.  This 
requires  that  he  should  receive  compensation,  and  it  is  import- 
ant to  the  community  that  he  should  observe  faithfully  the 
engagements  he  has  entered  into.  Unless  he  has  some  such 
protection,  his  ferry  will  become  profitless,  of  course  will  be 
neglected,  and  travelers  and  others  meet  with  great  delays.  But 
vnU  the  object  of  the  general  assembly  in  affording  this  protec- 
tion be  defeated  by  the  erection  of  a  bridge  within  the  pro- 
hibited distance?  Oertainly  much  more  effectually  than  by 
establishing  a  ferry.  It  is  said,  though,  that  in  the  record  there 
is  some  showing  that  this  place  came  within  the  exception, 
as  there  was  a  town  where  this  bridge  is  built.  I  am  far  from 
being  satisfied  that  there  was  a  town  within  the  meaning  of  the 
act;  but  it  is  a  sufficient  reply  to  this  objection,  that  this  bridge 
was  not  established  by  order  of  the  qounty  court. 

Apart  from  all  statutory  provisions,  except  those  which  relate 
to  the  establishment  of  the  ferry,  I  am  decidedly  of  opinion 
that  the  defendants  had  no  right  to  build  a  public  bridge  vnthin 
the  immediate  vicinity  of  the  ferry  calculated  to  destroy  the 
profits  of  the  ferry.  The  complainant  had  regularly  made  his 
application  to  the  county  court,  entered  into  bond  as  the  law 
directs,  and  was  liable  to  be  sued  on  that  bond  if  he  failed  to 
comply  with  its  conditions;  certainly  then  he  must  receive  the 
protection  which  he  had  a  right  to  expect  when  he  gave  this 
bond,  and  without  which  it  will  not  be  in  his  power  to  fulfill  its 
conditions.  In  a  case  reported  in  1  Johnson's  Ch.  611,  it 
is  determined  that  "an  injunction  will  be  granted  to  secure  to 
a  party  the  enjoyment  of  a  privilege  conferred  by  statute,  of 
which  he  is  in  the  actual  possession,  and  when  his  legal  title  is 
Miot  put  in  doubt      ^^  when  a  turnpike  company,  incorporated 
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inth  the  exclasive  privilege  of  erecting  toll-gates  and  receiving- 
toll,  had  duly  opened  and  established  the  road  with  gates,  etc.^ 
and  certain  persons,  with  a  view  to  avoid  the  payment  of  toll,. 
opened  a  by-road  near  their  turnpike,  and  kept  it  open,  at  their 
own  expense,  for  the  nse  of  the  public,  by  which  travelers  wer& 
enabled  to  avoid  passing  through  the  gates  and  paying  toll  to 
the  plaintiff;  the  court  granted  a  perpetual  injunction  to  pre* 
vent  the  defendants  from  using,  or  allowing  otiiers  to  use,  sucb 
road,  and  ordered  the  same  to  be  shut  up.  See,  also,  1  Hayw. 
457.*'  This  case  is  so  precisely  in  point  that  it  is  needless  to 
comment  upon  it. 

The  decree  of  the  court  below  must  be  reversed,  and  thi» 
court  proceeding  to  render  such  decree  as  should  have  been  ren-^ 
dered  below,  it  is  ordered,  adjudged,  and  decreed,  that  the  in- 
junction  be  reinstated  and  perpetuated,  and  that  the  defendants 
pay  the  costs  of  the  suit. 

Judge  OBsm&AW  not  sitting. 
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Winn  v.  Toxjno. 

[1  J.  J.  MaiMiHITiTi,  6L] 

TTxw  Tbull  GajomD,  owino  to  Misconduct  of  Afflkuht'b  Coursiu<— 
If  a  client's  rights  have  been  wantonly  or  inadvertently  jeopardiied  bj 
bis  connsel,  the  conrt  may  afford  relief  by  granting  a  new  triaL 

CoTENAHT.    Writ  of  error  to  the  Olarke  oircuit. 
The  opinion  states  the  case. 

Monroe^  for  plaintiff. 

By  Court,  Bobebtsok,  J.  On  the  fifth  of  March,  1825,  Wm. 
Winn  filed,  in  the  clerk's  office  of  the  Clarke  circuit  conrt,  his 
declaration  in  covenant  against  John  Young,  on  the  following 
written  covenant: 

'*  I  promise  to  pay  unto  William  Winn,  son  to  James  Winn, 
•f  Clarke  county,  when  he  shall  arrive  at  the  age  of  twenty-one 
years  old,  one  hundred  dollars,  with  legal  interest  thereon,  for 
Talue  received,  as  witness  my  hand  and  seal  this  second  day  of 
October,  1817. 

*' Attest:  Thomas  Wabbeh.  JohnTouno."  [Seal.] 

The  defendant  haying  filed  two  pleas,  denying  that  the  de- 
fendant was  twenty-one  years  old,  and  denying  notice  of  the 
iact,  on  which  issues  were  taken,  a  jury  was  sworn  to  try  the 
issues;  on  the  trial  the  plaintiff  moyed  the  court  to  instruct  the 
jury,  that  they  should  find  for  him  interest  from  the  date  of  the 
Bote,  which  being  objected  to,  the  counsel  for  the  plaintiff  and 
the  judge  concurred  in  a  suggestion  which  was  made,  that  it 
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would  bo  safest  to  calculate  interest  only  from  the  time  when 
the  plaintiff  attained  legal  maturity;  and  accordingly  the  plaint- 
iff's counsel  thereupon  made  the  calculation  by  this  standard, 
and  the  jury,  without  retiring  from  the  bar,  found  a  verdict  for 
the  amount  of  principal  and  interest  as  thus  computed  by  the 
attorney. 

After  the  verdict  was  rendered,  the  attorneyfor  the  plaintiff 
moved  for  a  new  trial,  on  the  ground  that  the  verdict  was  for 
too  small  a  sum.  But  the  court  overruled  the  motion,  and  gave 
judgment  on  the  verdict. 

There  can  be  no  doubt  that  the  plaintiff  was  entitled,  by  the 
contract,  to  interest  from  the  date  of  the  note.  The  language 
employed  is  susceptible  of  no  other  rational  or  consistent  con- 
struction. It  would  be  absurd  to  suppose  that  a  note  for  tb« 
payment  of  money  on  a  particular  day,  with  interest,  could  ba 
construed  to  mean  that  the  interest  should  commence  on  the 
day  of  payment,  and  not  before,  for  the  law  would  give  interest 
from  that  time.  It  is  perfectly  evident  that  in  this  case,  inter- 
est was  payable  from  the  date  of  the  note,  and  consequently 
the  plaintiff  was  entitled  to  a  verdict  for  the  principal  and  in- 
terest calculated  from  that  time.  As  the  verdict  was  for  a  less 
Bum,  it  was  erroneous.  And  we  can  not  belieye  that  the  mistake 
or  inadvertence  of  the  counsel  in  such  a  case  should  debar  the 
plaintiff  from  asserting  his  rights.  The  verdict  was  not  the 
result  of  a  compromise  of  doubtful  claims.  The  plaintiff's 
right  to  interest  from  the  date  of  the  note  was  clear,  and  the 
verdict  resulted  from  the  mistake  of  his  attorney,  which  was 
produced  in  some  degree  hy  the  suggestion  of  the  judge;  and 
we  should  doubt  the  power  of  an  attorney  to  compromit  the 
rights  of  his  client  by  any  such  act,  whether  wanton  or  inad- 
vertent. At  all  events,  this  mistake  should  not  have  any  more 
effect  than  the  very  common  errors  in  calculating  interest  on 
notes  in  jury  trials,  committed  or  assented  to  by  the  attorney* 
The  verdict  is  for  less  than  the  plaintiff's  covenant  entitled  him 
to.  He  had  a  legal  right  to  the  whole  sum,  compounded  of 
principal  and  interest  from  the  date  of  the  note,  and  the  verdict 
ought  to  have  been  set  aside,  and  a  venire  fadas  de  nov 
awarded. 

Wherefore,  the  judgment  of  the  inferior  court  is  reversed^ 
with  costs. 


Si  BowLAiO)  V.  Garuak.  [Eentaoky, 

Rowland  t;.  Gabman. 

(1  J.  J.  MiUMIAT.T,,  76.J 

Bnonnoir,  whbk  I>bcbeed. — ^A  poichaaer  has  no  right  to  readnd  a  oontnol 
for  the  porohase  of  land,  becanBo  it  was  not  reduced  to  wiitii^  if  the 
vendor  has  oomplied  with  his  oontract,  or  is  willing  to  do  so. 

Pbopib  Parties  hatino  bexn  Oicitted  from  the  bill  intentionally  for  the 
purpose  of  gividg  the  case  a  more  specious  semblance  of  eqoity,  the  bill 
will  be  dismiflsed  withoat  prejndice. 

Bill  in  chancery.  Error  to  the  Warren  circuit.  The  opinion 
fitaies  the  case. 

ThoTnaa  B.  Monroe,  for  defendants  in  error. 

By  Court,  Bobsbtson,  J.  Although  the  bill  alleges  that  the 
contract  for  land,  which  it  seeks  to  rescind,  was  not  reduced 
to  writing,  the  only  defendant  before  the  court  refuses  to  ad- 
mit it,  and  the  complainant  has  taken  no  proof;  but  if  it  be 
conceded  that  the  contract  was  parol,  it  does  not  follow  that 
the  chancellor  will,  for  that  cause  alone,  decree  its  rescission; 
unless  it  be  reduced  to  writing,  conformably  to  the  statute  of 
frauds,  no  suit  can  be  maintained  on  it,  if  the  fact  of  its  not 
having  been  written  appear,  nevertheless  it  may  be  good  be- 
tween the  parties  under  some  circumstances,  and  for  some  pur- 
poses. The  chancellor  will  never  interfere  and  relieve  one 
party  from  it,  if  the  other  has  complied  with  his  contract,  or  is 
billing  and  able  to  do  so.  If  the  vendor  is  not  delinquent, 
the  purchaser  has  no  right  in  equity  to  a  rescission.  A  court 
of  chancery  will  not  lend  its  aid  to  the  perversion  of  justice  on 
^he  petition  of  the  party  in  fault. 

In  this  case  it  is  evident  that  Oarman  did  not  sell  the  legal 
title,  and  was  never  expected  to  convey  it,  but  that  the  son  of 
the  complainant,  Bowland,  who  held  the  title,  was  to  make  it 
to  the  appellants.  And  it  not  only  does  not  appear  that  there 
was  any  inability  or  unwillingness  to  convey,  but  it  is  quite 
clear  that  the  appellants  might  have  obtained  the  title.  It  is 
equally  plain  that  they  do  not  desire  to  obtain  it.  They  hare 
never  applied  for  it.  They  have  not  made  the  holder  of  it  a 
clefendaut,  nor  have  tbey  had  publication  made  against  the 
^vendor  of  Garman,  who  is  a  non-resident.  Their  only  object 
seemed  to  be  to  enjoin  the  payment  of  the  purchase  merely  until 
**  a  more  convenient  season." 

If  all  the  parties  had  been  before  the  court,  the  decree  should 
have  been  as  it  was,  unless  it  had  been  made  to  appear  that 
Oarman  was  bound  by  contract  to  make  the  tiUe,  and  that  the 
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bolder  of  tbe  title  was  unable  or  unwilling  to  convey;  but  as 
the  proper  parties  were  not  before  the  court  the  absolute  die- 
mission  of  the  bill  was  erroneous. 

If «  under  a  different  aspect,  this  court  might,  in  rerersing  for 
want  of  parties,  leare  the  case  open  on  its  return,  nevertheless, 
as  the  complainant  below  seems  to  have  intentionaUy  failed  to 
make  tbe  proper  parties,  for  the  purpose  of  giving  to  their  case 
a  more  specious  semblance  of  equity,  and  of  preventing  a  clear 
disclosure  of  their  want  of  title  to  relief;  and  as  nothing  which 
has  been  made  to  appear  indicates  a  probability  that  their  case 
was  or  could  be  made  a  meritorious  one,  the  decree  must  be 
reversed,  and  the  case  remanded,  with  instructions  to  dismiss 
the  bill  without  prejudice;  and  each  party  must  pay  his  own 
costs. 

BoBSBTSOH,  J.,  sitting  alone,  by  consent,  delivered  the 
opinion. 

Petition  for  rehearing  overruled. 


BwrnSBfOK,  WHIN  DacBBiD.— In  the  note  to  HcmgfCB  AdrnhMrator  v. 
HwHif  15  Am.  Beo.  572,  the  reacinding  of  oontraota  in  equity,  in  the  abeenos 
of  fimiid,  accident,  or  mistake,  is  discnssed  at  length;  see,  also,  Warfier  t. 
fTAaetor,  6  Id.  717.  A  contract  partly  executed  by  one  of  tbe  parties  can 
not  be  rsMinded  by  tbe  other,  and  the  money  paid  thereon  reoovend:  JSHevena 
V.  Cwitlay,  8  Id.  87. 


FiBHBAOK  t;.  WoODFOitD. 

[1  J.  J.  M<IBSW*T.T.,  84.J 

TtLkm  OB  liiSTAKB  TK  TBI  ExBouTioN  of  a  written  contract  may  be  proved 

by  parol,  bnt  each  fraad  or  mistake  should  be  alleged  in  the  bill,  and 

dearly  proved. 
XvxDDCB  or  A  DiFRRBNT  Ck>iiBn>EBATioir  than  the  one  expressed  in  the 

writing  is  not  sufficient  evidence  of  fraud  or  nustake  to  avoid  a  contract. 

There  must  be  some  substantive  fact  established  independent  of  the  con* 

sideration,  before  the  contract  will  be  set  aside. 
Floor  or  Paper  ComiDiBATioy  or  a  Nora  for  dollars,  does  not  per  ne  prove 

a  mistake  or  fraud. 


Bnx  in  chancery.    Error  to  the  Clarke  circuit.     The  opiniou 
states  the  case. 

Sanson,  for  plaintiff. 

Depew  and  Barry,  contra. 

By  Court,  Bobebtson,  J.    The  appellants,  as  administratom 
of  Jacob  Fishback,  deceased,  sold  at  auction  the  personal  estate 
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of  the  decedent,  in  October,  1821,  and  among  others  who  pur- 
chased at  the  sale,  the  appellee  bought  property  to  the  amount 
of  one  hundred  and  one  dollars  and  twelve  and  one  half  cents^ 
and  executed  his  note,  with  security,  at  twelve  months'  credit, 
for  one  hundred  and  one  dollars  and  twelve  and  one  half  cents. 

Judgment  being  obtained  on  this  note  against  the  appellee, 
he  filed  his  bill  in  chancery  for  an  injunction  and  final  relief, 
charging  that  the  sale  was  for  the  commonwealth  paper,  or  the 
common  currency  of  the  state;  and  that  this  was  the  general 
understanding  of  the  purchasers  and  uihcrs  at  the  sale,  was 
announced  as  one  of  the  terms  by  the  crier,  and  frequently 
repeated  during  the  sale  by  the  administrators;  that  the  prop- 
erty which  he  purchased  at  the  sale  was  high,  even  in  bank 
paper,  which  was  the  only  medium  then  in  general  circulation, 
and  that  the  note  .was  "  inadvertentlv"  drawn  for  dollars. 
The  answer  admits  that  the  administrators  received  paper  of 
some  other  purchasers,  on  the  day  of  sale,  and  of  others, 
when  their  notes  became  due,  at  the  rate  of  exchange  at  the 
time  of  sale;  but  denies  that  the  sale  was  for  paper,  or  that  there 
was  any  mistake  or  inadvertence  in  the  drawing  or  execution  of 
the  note. 

Many  deppsitions  were  taken,  exhibiting  some  contrariety  of 
facts  and  opinions;  but  there  is  a  decisive  preponderance  in 
numbers  as  well  as  in  the  intrinsic  probabilities  attested,  in 
favor  of  the  allegation  that  it  was  the  general  understanding 
that  the  property  was  selling  for  current  paper.  Many  wit- 
nesses swear  that  the  crier  stated  publicly,  during  the  sales, 
that  they  were  for  the  common  currency,  but  that  gold  or  silver 
would  not  be  refused.  Others,  on  the  same  side,  swear  that  the 
administrators  said,  during  the  sale,  that  it  was  not  for  specie, 
but  for  the  common  currency.  This,  however,  is  not  proved  to 
have  been  published  generally.  For  the  administrators,  sundry 
persons  who  were  at  the  sale,  swear  that  they  heard  no  sugges- 
tion from  any  person  that  the  sale  was  for  paper;  that  they 
heard  the  administrators  reply  to  inquiries  made  on  that  subject 
by  individuals,  that  they  could  not  make  any  agreement  which 
could  compel  them  to  receive  depreciated  paper;  but  that  they 
would  receive  whatever  would  pay  debts  and  satisfy  the  distrib* 
utees.  These  are  the  prominent  facts  exhibited  in  the  testimony. 
Other  subordinate  circumstances  are  proved  which  have  some 
influence  on  the  principal  facts;  but  it  is  useless  to  extend  thifr 
opinion  by  recapitulating  them.  There  is  no  discrepancy  in  the 
various  opposing  depositions,  which  can  not  be  reconciled.     The 
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facts  proved  by  the  administnitors  are  chiefly  negative,  and  do 
not  essentially  conflict  with  the  affirmative  facts  established  by 
the  appellee.  An  analysis  of  the  facts  contained  in  each  deposi- 
tion woald  clearly  show  that  there  is  nothing  irreconcilable  in 
the  testimony.  We  are  well  convinced  that  the  appellee,  and  a 
large  majority  of  the  persons  at  the  sale,  understood  that  it  was 
for  current  paper;  and  we  have  as  little  doubt  that  this  under- 
standing was  authorized  by  the  crier  and  administrators.  We 
believe,  too,  that  the  administrators  stated  to  many  who  in^ 
dividually  applied  to  them,  that  they  could  not  be  bound  to 
receive  paper  unconditionally .  And,  from  all  the  circumstances, 
we  are  bound  to  believe  that  the  administrators  were  willing 
that  the  impression  should  be  made  on  the  crowd  that  the 
sale  was  for  paper,  to  enhance  the  amount  of  sales;  and  per- 
haps connived  at  suggestions  by  the  crier  and  others, 
which  had  a  delusive  effect;  intending,  if  possible,  to  have  it  in 
their  power  either:  to  receive  the  paper,  or  to  coerce  specie  on  a 
replevin  of  two  years;  and  we  believe  that  this  was  the  under- 
standing of  some  of  the  witnesses. 

The  circuit  court  perpetuated  the  injunction  for  one  half  of 
the  amount  of  the  note,  which  was  the  ratio  of  depreciation, 
when  the  note  became  due,.  This  decree  seems  to  accord  with 
the  abstract  justice  of  the  case.  But  general  principles  of  equity 
and  fixed  rules  of  law  being  indispensable  to  the  wholesome 
administration  of  justice,  if  the  decree  can  not  be  sustained, 
without  relaxing  or  violating  some  of  them,  it  must  be  reversed; 
and  if  this  shall  be  the  case  here,  we  shall  only  see  another  il- 
lustration of  the  maxim,  everywhere  and  every  day  exempli- 
fied, that  the  general  good  is  secured  at  the  expense  of  individ- 
ual hardship.  We  have  never  doubted  that  parol  evidence  is 
competent  to  prove  fraud  or  mistake,  in  the  execution  of  any 
written  contract.  Wo  are  only  surprised  Qat  for  years  past 
it  should  have  been  deemed  necessary  by  court  or  lawyer  to  em- 
ploy argument  or  cite  authorities  to  prove  a  doctrine  so  well 
and  so  long  established.  The  case  of  Inskoe  v.  Proctor,^  con- 
tains nothing  new.  Its  principles  had  been  so  well  understood, 
that  in  the  previous  case  of  Batigh  v.  Ramsey ^^  the  court  seem  to 
consider  them  too  plain  to  need  the  support  of  reasons  or 
cases.  We  know  of  no  case  in  modern  jurisprudence,  in 
which  any  enlightened  chancellor  has  refused  relief  against  a 
writing,  in  the  execution  of  which  fraud  or  mistake  had  been 
established.     But  must  not  the  fraud  or  mistake  be  alleged  and 

1.  6  T  B.  MoDioe.  811.  3.  4  T.  B.  Monroe,  155. 
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clearly  proved?  Public  policy  and  private  security  require, 
that  on  appropriate  allegation  to  let  in  parol  proof,  that  proof 
should  be  very  strong  and  clearly  convincing. 

There  ia  no  allegation  in  this  bill,  of  fraud  in  the  procure- 
ment of  the  note;  nor  is  any  mistake  in  its  execution  distinctly 
averred.  We  are  willing,  however,  to  allow,  that  by  the  ex- 
pression *'  inadvertently  drawn,"  mistake  is  intended  and  may 
be  understood.  But  the  mistake  or  fraud  must  be  in  the  execu- 
tion of  the  note.  It  is  not  proved  that  the  language  or  import 
of  the  note  was  not  well  understood;  or  that  either  was  differ- 
ent from  what  was  intended  by  the  parties,  when  it  was  written 
and  signed.  Proving  the  consideration,  as  is  satisfactorily  done 
in  this  case,  might  conduce  veiy  forcibly  to  confirm  slight  cir- 
cumstances, tending  only  remotely  to  the  establishment  of  fraud 
or  mistake,  and  which  circumstances,  without  some  subsidiary 
fact,  would  be  clearly  insufficient.  But  evidence  of  a  paper 
consideration,  however  clear  and  conclusive!,  does  not  per  se 
prove  a  mistake  or  a  fraud,  in  the  execution  of  the  note  given  on 
that  consideration  for  dollars  or  money.  There  must  be  some 
substantive  fact  established,  independent  of  the  consideration, 
before  the  chancellor  can  set  aside  or  modify  the  legal  import 
or  effect  of  a  solemn  written  contract.  If  an  obligor  under- 
stands the  language  and  effect  of  a  note  when  he  signs  it,  and 
executes  it  willingly,  and  without  being  seduced  by  the  fraud  of 
the  obligee,  he  ought  not  to  be — ^he  never  is — ^permitted  to  dis- 
pute or  deny  its  obligation,  according  to  its  rational  and  legal 
construction.  In  such  a  case  there  is  no  fraud,  and  certainly 
no  mistake;  and  parol  evidence  can  not  resist,  alter,  or  control 
the  writing,  which  is  the  highest  evidence  of  the  contract. 

In  this  case  the  subscribing  witness  has  not  proved  that  the 
note  was  not  drawn  as  it  was  directed  to  be  drawn,  or  that  it 
was  not  understood  as  drawn,  or  that  there  was  any  expectation 
when  it  was  signed  that  the  word  dollars,  without  the  adjunct 
''in  specie"  or  ''commonwealth  paper,"  would  mean  paper. 
There  is  no  proof  whatever  of  any  mistake  in  the  execution  of 
the  note,  except  what  is  furnished  by  evidence  of  the  consid- 
eration. It  is  not  proved  that  the  word  "  dollars"  at  the  date 
of  the  note  was  understood  by  the  people  generally,  or  by  the 
contracting  parties,  to  mean  paper  or  specie  dollars  indifferently; 
so  as  to  show,  by  proving  this  equivocal  popular  import  of  the 
word,  when  used  in  contracts  at  a  particular  period,  and  in  a 
peculiar  place,  that  it  did  not  necessarily  mean,  when  inserted 
in  a  note,  specie  dollars,  and  that,  therefore,  proving  by  parol 
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evidence  clearly  that  the  conaideration  was  paper,  might  not 
contradict  or  detract  from  the  note.  Nor  has  it  been  proved, 
that  at  the  date  of  the  note,  when  contracts  were  made  for 
specie,  thej  were  literally  so  expressed;  nor,  indeed,  has  any 
dreomstanoe  in  aid  of  the  relief  sought,  been  attempted  to  be 
proved,  except  that  the  sale  was  for  paper.  To  what  extent 
other  proof  might  operate  we  cannot  judicially  predetermine; 
it  is  enough  that  it  is  wanting  in  this  case.  Cases  like  this  are 
seldom,  if  ever,  skillfully  prepared,  and  are  generally  lost  for 
want  of  proper  preparation.  It  would  not  often  happen,  that 
specie  could  be  coerced  on  a  note  founded  on  a  paper  considera- 
tiuD,  if  all  the  facte  which  might  be  averred  and  proved  were 
properly  presented.  But  we  must  decide  on  cases  as  they  ap- 
pear on  the  record  before  us;  and  in  doing  so,  we  must  adhere 
to  general  and  fundamental  principles,  on  the  inflexible  appli- 
cation of  which  depend  the  rights  of  the  people.  We  must 
decide  the  law  as  we  understand  it;  and  by  applying  this  test  to 
the  case  before  us  we  are  constrained  to  reverse  the  decree  of 
the  inferior  court  and  remand  the  case  for  a  final  decree,  dis- 
solving the  injunction  and  dismissing  the  bill. 
Petition  for  a  rehearing  overruled. 

IvADiQUikCT  OF  GoN8ii>xaATioir,  OF  proof  of  a  different  oonaideration  than 
the  one  expreeeed  in  the  deed,  does  not  of  itaelf  establish  such  fraud  as  will 
justify  a  court  of  equity  in  decreeing  the  rescission  of  a  contract,  but  the 
ssme  may  be  considered  in  connection  with  other  facts;  and  if,  when  so  con- 
sidered, tke  contract  is  determined  to  be  fraudulent,  the  relief  may  be  de- 
oeed.  See  the  note  to  Seymour  v.  Delanqf,  15  Am.  Dec.  299,  where  this 
question  is  considered  and  the  decisions  reviewed. 

RscRAL  OF  Patmknt  in  a  deed,  as  a  general  rule,  is  not  conclusive,  but 
suy  be  contradicted  by  parol  evidence:  0*Neale  v.  Lodge^  1  Am.  Bee.  377» 
note;  Sekemtrhom  ▼.  Vanderheyden,  3  Id.  306,  note;  Oratfes  ▼.  Carter,  note, 
787;  CkUea  v.  Coleman,  12  Id.  401.  There  is  one  exception  to  the  rule  as 
stated,  and  that  is,  that  parol  evidence  is  never  admissible,  except  where 
fimod  ^ntervcikkes,  when  it  will  have  the  effect  of  defeating  the  deed  as  a  con- 
veyaLce:  Sehemerhom  v.  Vanderheyden,  aupra. 


Milleb  v.  Miller. 

[1  jr.  jr.  Mamwat.t.,  109.] 

Cboobb  dt  Action,  which  belonged  to  a  woman  prior  to  her  marriage,  or  ao- 
eraed  to  her  during  coverture,  survive  to  her  if  she  survive  the  husband, 
unless  reduced  to  possession  by  the  latter.  If  the  husband  survive  the 
wife,  he  is  entitled  to  them  under  the  statute  of  distributions. 

QoEsnoN  upon  a  devise.    Appeal  from  the  Trigg  circuit.    The 
opinion  states  the  case. 
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IHpleU,  for  appellant. 
Denny  and  Mayes,  contra. 

By  Court,  Robebtson,  J.  This  is  an  agreed  case,  and  its  de- 
cision depends  on  one  isolated  question  of  law,  viz.,  whether 
the  administrator  of  the  husband,  or  the  surviving  wife,  is  en- 
titled to  money  devised  to  her  during  coverture,  and  not  re- 
ceived or  otherwise  disposed  of  by  the  husband  in  his  life-time. 

The  circuit  court  decided  that  the  administrator  of  the  hus- 
band is  entitled  to  the  legacy.  This  decision  is  evidently 
wrong.  The  doctrine  on  this  point  has  been  so  long  and  so 
clearly  settled,  and  the  decisions  upon  it  have  been  so  uniform 
by  the  courts  of  England  and  most  of  the  American  states,  so 
far  as  known  by  this  court,  that  it  was  not  to  have  been  ex- 
pected that  the  right  of  the  survivor  could  be,  at  this  day, 
called  in  question.  The  choses  in  action  belonging  to  the  veifo, 
before  marriage,  do  not  vest  in  the  husband  until  he  assigns  or 
otherwise  appropriates  them.  If  ho  die  without  making  any 
disposition  of  them,  they  survive  to  the  wife.  But  if  the  hus- 
band survives  the  wife  he  is  entitled  to  them  by  the  construc- 
tion of  the  statute  of  distribution.  And  the  administrator  of 
the  wife  (if  other  than  the  husband)  is  a  trustee  for  the  hus- 
band: Bingham,  208,  209;  Com.  Dig.,  title  Bar.  andPem.  E.  3; 
6  Johnson's,  112;  Butler's  note,  304,  to  Co.  Lit.;  3  Atkins,  527; 
1  P.  Wms.  381,  383;  3  Lit.  281;  and  many  other  cases  which 
might  be  cited. 

Choses  in  action  which  accrue  to  the  wife  during  coverture, 
such  as  bonds  or  legacies  to  her,  may  be  appropriated,  or  other- 
wise disposed  of,  by  the  husband.  But  if  he  die  without  receiv- 
ing or  making  any  disposition  of  them,  they  survive  to  the  wife: 
Com.  Dig.,  tit.  Bar.  and  Fem.;  3  Bac.  Abr.  65;  1  Mad.  Ch.381, 
382,  383;  1  Chitty,  18,  19,  20,  and  cases  there  cited;  Bingham, 
210;  3  Bibb,  499;  1  Bac.  Abr.  501;  Cro.  Jac.  77,  205;  3  Litt. 
282;  4  Hen.  &  Mun.  453;  and  many  other  cases  might  be  cited. 

The  same  authorities  show  that  if  the  husband  survive  the 
wife,  he  is  entitled  to  the  legacies  or  other  choses  in  action, 
which  accrued  to  her  during  coverture:  See  especially  Com. 
Dig.,  Bar.  and  Fem.  10;  and  Toller,  224.  The  wife  having  sur- 
vived the  husband  in  this  case,  is  entitled  to  the  legacy  which  her 
husband  did  not  dispose  of  or  receive.     It  is  a  chose  in  action. 

The  judgment  of  the  circuit  court  is  therefore  reversed,  and 
the  cause  remanded,  with  instructions  to  give  judgment  for  the 
plaintiff. 
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Hildbeth's  Heibs  t;.  MgIntibe's  Devisee. 

[1  J.  J.  Mabctatj.,  906.] 

Db  Facto  Coubt  of  Appeals  can  not  exist  under  a  written  constitntion 
which  ordains  one  supreme  court,  and  defines  the  duties  and  qualifioa- 
tions  of  its  judges. 

Omcm  DB  Facto  can  not  exist  under  a  written  constitution. 

GoTKBNXENT  DB  Facto,  When  Valid. — ^The  entire  revolutionization  of  a 
government,  the  usurpation  of  all  its  departments  hy  force,  and  the 
trsnsfer  of  all  its  attributes  of  sovereignty  from  those  who  have  been 
legally  invested  with  them  to  others,  who,  sustained  by  a  power  above 
the  forms  of  law,  claim  to  act  and  do  act,  will,  from  political  necessity, 
render  the  same  a  valid  de  facto  government. 

Sens  VAGUS.  Appeal  from  the  Bourbon  circuit.  The  opin- 
ion states  the  case. 

EanBon,  for  appellants. 

Talboi  and  Shepherd,  contra. 

By  Court,  Bobebtbok,  J.  The  appellants,  haTing  prosecuted 
in  appeal  to  the  court  of  appeals,  Messrs.  Barry,  Haggin, 
Tremble,  and  Davidge  dismissed  it  in  1825,  because  the  record 
was  not  filed  with  F.  P.  Blair,  who  was  acting  as  clerk  to  them. 
A  certificate  of  the  dismission,  signed  by  Blair  as  clerk  of  the 
court  of  appeals,  was  presented  to  the  circ;uit  court  of  Bourbon 
(from  which  the  appeal  had  been  taken),  and  although  objected 
to  by  the  counsel  of  the  appellants,  was  received  and  entered  on 
the  record  by  the  court,  and  thereupon  a  habere  facias  was 
directed  to  issue  to  carry  into  e£fect  the  original  decree,  to  re- 
verse which  the  appeal  Lad  been  granted.  The  only  question 
presented  for  our  decision  is,  whether  the  court  erred  in  obey- 
ing the  mandate  of  Messrs.  Barry,  etc.,  certified  by  F.  P.  Blair. 
And  a  solution  of  this  question  depends  on  another,  viz., 
whether  Barry,  etc.,  were  judges  of  the  court  of  appeals,  and 
Blair  its  clerk. 

Although  they  assumed  the  functions  of  judges  and  clerk, 
and  attempted  to  act  as  such,  their  acts  in  that  character  are 
totally  null  and  void,  unless  they  bad  been  regularly  appointed 
under,  and  according  to,  the  constitution.  A  de/acto  court  of 
appeals  can  not  exist  under  a  written  constitution  which  or- 
dains one  supreme  court,  and  defines  the  qualifications  and 
duties  of  its  judges,  and  prescribes  the  mode  of  appointing 
them.  There  can  not  be  more  than  one  court  of  appeals  in 
Kentucky  as  long  as  the  constitution  shall  exist,  and  that  must 
neoesaarily  be  a  court  " de  jure"    When  the  government  is 
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entirely  revolutionized,  and  all  its  departments  usurped  bj 
force  or  the  voice  of  a  majority,  then  prudence  recommends, 
and  necessity  enforces,  obedience  to  the  authority  of  those  who 
may  act  as  the  public  functionaries,  and  in  such  a  case  the 
acts  of  a  de  facto  executive,  a  de  facto  judiciary,  and  of  a  de  facto 
legislature,  must  be  recognized  as  valid.  But  this  is  required 
by  political  necessity.  There  is  no  government  in  action  ex- 
cepting the  government  defaoto^  because  all  the  attributes  of 
sovereignty  have,  by  usurpation,  been  transferred  from  those 
who  had  been  legally  invested  with  them,  to  others,  who,  sus- 
tained by  a  power  above  the  forms  of  law,  claim  to  act  and  do 
act  in  their  stead. 

But  when  the  constitution  or  form  of  government  remains 
unaltered  and  supreme,  there  can  be  no  de  facto  department  or 
defado  o£Sce.  The  acts  of  the  incumbents  of  such  departments 
or  o£Sce  can  not  be  enforced  conformably  to  the  constitution, 
and  can  be  regarded  as  valid  only  when  the  government  is  over- 
turned. When  there  is  a  constitutional  executive  and  legisla- 
ture, there  can  not  be  any  other  than  a  constitutional  judiciary. 
Without  a  total  revolution,  there  can  be  no  such  political  sole- 
cism  in  Kentucky  as  a  ''  de  facto"  court  of  appeals.  There  can 
be  no  such  court  whilst  the  constitution  has  life  and  power. 
There  has  been  none  such.  There  might  be  under  our  consti- 
tution, and  there  have  been  **de  facto"  officers.  But  there 
never  was  and  never  can  be,  under  the  present  constitution,  a 
**  de  facto*'  office.  The  gentlemen  who  directed  the  appeal  in 
this  case  to  be  dismissed,  and  the  one  who  certified  the  order, 
did  not  hold  office  in  the  court  of  appeals.  The  legislature  had 
attempted  to  abolish  the  court  of  appeals,  ordained  and  estab- 
lished by  the  constitution,  and  create  in  its  stead  a  new  court. 
This  attempt  was  ineffectual  for  want  of  legislative  power.  The 
offices  attempted  to  be  created  never  had  a  constitutional  exist- 
ence, and  those  who  claimed  to  hold  them  had  no  rightful  or 
legal  power.  They  were  not  appointed  to  the  court  of  appeals 
fixed  by  the  constitution.  They  did  not  claim  to  exercise  the 
functions  of  this  court.  Their  tribunal  claimed  to  derive  its 
origin  from  the  ./So/  of  the  legislature.  The  court  of  appeals 
had  not  been,  and  could  not  be,  abolished.  Its  judges  had  not 
been  removed  from  office,  and  were  acting  and  ready  to  con- 
tinue acting  as  judges.  The  act  of  the  legislature  did  not  intend 
to  superadd  four  judges  to  the  number  already  in  office  in  the 
court  of  appeals. 

It  can  not  receive,  and  never  has  received,  such  a  oonstmc- 
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tion.  The  gentlemen  wlio  acted  as  judges  of  the  legislative 
tribunal  did  not  claim  to  be,  and  certainly  were  not,  associates 
of  the  judges  of  the  constitutional  court.  They  were  not  their 
successors.  They  were  not  the  incumbents  of  dejure  or  de/acta 
offices;  nor  were  they  de  facto  officers  of  de  jure  offices.  For  if 
such  a  thing  could  be  as  a  de  facto  judge  of  the  court  of  appeals 
of  the  constitution,  these  gentlemen  did  not  hold  any  such  place 
for  the  reasons  before  assigned.  They  had  no  official  rights  or 
powers.  The  appellants  were  not  bound  to  file  their  record  with 
their  clerk.  It  would  have  been  useless  to  do  so.  They  chose  not 
to  do  it,  and  can  not  be  prejudiced  by  anything  which  individuals 
destitute  of  sufficient  authority  may  have  thought  fit  to  venture 
to  do  with  the  appeal.  The  appeal  was  not  taken  to  them;  it 
was  not  properly  before  them;  and  everything  which  they  at- 
tempted in  relation  to  it  is  literally  void.  Their  acts  can  not 
be  enforced  by  law.  Such  is  the  inevitable  consequence  of  the 
dedsiou,  that  they  were  not  judges;  that  they  were  not,  is  our 
unhesitating  opinion;  and  this  opinion  is  sustained  by  that  of 
the  sovereign  people  in  their  electoral  and  legislative  assemblies; 
and  has  been  frequently  reiterated  by  the  unanimous  judgments 
of  oar  predecessors,  on  motions  and  otherwise. 

The  circuit  court  proceeded  on  the  assumption  that  either  this 
new  tribunal  was  the  court  of  appeals,  or  that  it  was  such  a  de 
facto  court  as  could  exercise  judicial  functions  "  ad  interim."  In 
this  the  court  erred. 

Therefore,  the  judgment  is  reversed. 


OmcKBS  DX  Facto,  Who  ark. — ^In  the  oonrt  of  king's  bench,  in  the  case 
of  Kmg  ▼.  Beifford  Level,  6  East,  366,  Lord  EUenborongh,  epeaking  for 
the  courts  defined  an  officer  de  facto  to  be  ''one  who  has  the  reputation  of 
being  the  offioer  he  anumes  to  be,  and  yet  ia  not  a  good  officer  in  point  of 
law.**  Thia  definition  was  adopted  npon  fnll  consideration,  and  may  be  con* 
sidered  as  aconrately  stating  who  an  officer  de  /aeto  is  as  recognized  in  the 
courts  of  England  at  the  present  day.  Questions  regarding  officers  de  facto 
frequently  came  before  the  ^glish  courts  at  an  early  date,  and  the  adjudica- 
tions in  that  country  are  numerous,  and  with  one  exception,  to  be  hereafter 
referred  to,  uniform.  The  earliest  case  in  which  thie  question  was  consid- 
ered by  those  courts  was  the  Abboi  of  Fountain's  ease,  determined  in  1431* 
and  reported  in  the  year  books,  9  Henry  VI.,  32,  pi.  3.  It  was  followed  by 
Kmovles  v.  Luce^  Moore,  100,  112;  and  O'Brkm  v.  Knivan,  Cra  Jac.  552, 
the  latter  decided  in  1520.  In  the  last-named  case  it  was  held  that  the  acts 
of  a  person,  acting  as  a  bishop,  before  a  former  bishop  had  been  legally  re- 
moved, were  valid  as  to  third  persons  as  the  acts  of  a  bishop  de  facto,  but 
that  such  acts  "as  tend  to  the  depauperation  of  the  successor  in  office "  were 
isvatid.  Lord  Doer's  ease,  1  Leon.  288,  decided  in  1553;  Leak  v.  Uowtl, 
Cro.  Elis.  553,  in  1596;  Harris  v.  Jay,  Id.  699,  in  1599;  and  Knight  v.  Th€ 
Cerporaikm  </  Wells,  Lutwych,  608,  in  1688,  all  recognize  the  validity  of  tbo 
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acts  of  de  facto  officers,  and  considered  such  an  officer  to  be  "one  who  has 
the  reputation  of  being  the  officer  he  asaames  to  be,  and  yet  is  not  a  good 
officer  in  point  of  law."  Parker  v.  KeU,  12  Mod.  467;  S.  C,  1  Ld.  Raym. 
658,  is  recognized  as  the  leading  English  case  on  this  question,  and  is  the 
authority  upon  which  Lord  EUenborough  relied  for  his  definition  given  of 
such  officers,  in  King  t.  Bee^ford  Level,  supra.  In  that  case  it  appeared  that 
one  Gierke,  who  was  a  deputy  steward  legally  appointed,  had  attempted  to 
delegate  his  authority  to  Thacker  and  Ballaston,  and  although  such  attempt 
was  held  to  be  absolutely  void,  yet  the  acts  of  the  latter  were  determined  to 
be  valid  and  binding,  inasmuch  as  such  appointment  had  given  them  "the 
reputation  of  being  good  stewards."  This  case  was  decided  in  1693,  by  that 
eminent  jurist.  Lord  Holt,  in  which  he  made  use  of  the  following  lan^page: 
"  Doubtless  a  steward  de  facto  may  take  a  surrender.  Then  such  steward  is 
no  other  than  he  who  has  the  reputation  of  being  steward,  and  yet  is  not  a 
good  steward  in  point  of  law."  It  often  becomes  a  matter  of  mudi  diffioalty 
to  be  able  to  determine  whether  a  person  who  claims  to  be  an  officer  de  facto 
is  such,  or  whether  he  is  simply  a  mere  usurper.  In  England,  in  order  that 
a  person  may  be  recognised  as  an  officer  de  fa(U>^  and  his  acts  held  valid  as 
such,  he  must  occupy  the  office  under  some  form  or  color  of  an  election,  or 
under  some  chum  of  title,  or  he  must  have  the  reputation  of  being  the  officer 
he  assumes  to  be;  and  the  mere  occupancy  and  exercise  of  the  functions  of 
an  office  without  such  color  or  claim,  or  without  having  the  reputation  or 
being  recognized  as  such,  are  insufficient  to  make  his  acts  valid  as  the  acts 
of  such  an  officer.  In  King  v.  hide,  2  Strange,  1090;  S.  C,  Andrews,  163^ 
it  was  decided  that  "  in  order  to  constitute  a  mayor  dt  fadto  it  is  neoessary 
that  there  be  some  form  or  color  of  an  election."  That  osae  was  quo  warranto 
against  the  defendant  as  a  pretended  burgess  in  the  town  of  Christ  Church. 
Lisle  was  nominated  and  elected  burgess.  He  was  nominated  by  one  Oold- 
wire,  who  was  acting  as  mayor,  although  he  had  never  been  in  fact  elected, 
but  pretending  to  be  so,  was  sworn  in  and  acted  as  such.  It  was  claimed 
that  inasmuch  as  Goldwire  had  not  exercised  the  duties  of  the  office  under 
color  of  an  election,  he  was  neither  a  mayor  de  facto  nor  do  jure*  It 
also  appeared  that  subsequent  to  the  election  of  Lisle,  Groldwire  had 
been  ousted  from  the  office  of  mayor.  The  court  said,  Andrews,  173:  "Gold- 
wire  was  not  so  much  as  a  mayor  de  facto.  For  in  order  to  constitute  a 
mayor  de  facto  it  is  necessary  that  there  be  some  form  or  color  of  an  election; 
but  without  this,  the  taking  the  title  and  regalia  of  the  office,  and  the  acting 
and  being  sworn  in  as  mayor,  are  not  sufficient." 

As  thus  stated  by  the  court,  the  doctrine  would  seem  to  be  opposed  to  the 
rule  as  established  by  Lord  Holt,  in  Parker  v.  Kett,  supra,  inasmuch  as  it 
failed  to  state  that  if  Goldwire  had  had  the  reputation  of  being  mayor,  and 
had  been  recognized  as  such,  his  acts  would  have  been  vaUd  as  the  acts 
of  a  de  facto  mayor.  There  is  not,  however,  any  real  conflict  between  the  two 
cases,  because  the  definition  given  in  Parker  v.  Kett,  was  adopted  only  with 
reference  to  the  rights  of  the  public  or  third  persons,  and  was  not  declared  to 
be  applicable  when  the  proceedings  were  for  the  purpose  of  ousting  the  officer; 
and  also  because  that  portion  of  the  opinion  just  quoted,  as  appears  from  the 
report  thereof  in  Andrews,  was  not  considered  necessary  for  the  determination 
of  the  case,  for  the  court  immediately  afterwards  assumed  that  Goldwire  was  a 
de  facto  mayor,  but  held  that  the  acts  performed  by  him  were  void,  because 
they  were  unnecessary  for  the  preservation  of  the  corporation.  This  portion 
of  the  opinion  does  not  appear  from  the  case  as  reported  in  Strange.  That 
report  would  indicate  that  the  decision  was  simply  to  the  effect  that  unless 
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there  ia  lome  fomi  of  an  election  a  pemon  can  not  become  an  officer  de  f^ieto, 
and  that  the  bare  awearing  in  does  not  make  him  snch  an  officer.  Thia  ao- 
coont  of  the  case,  however,  ia  very  meager,  nnaatisfaotory,  and  apparently 
inaocorate,  aa  it  not  only  differs  from  a  much  fuller  report  of  the  same  case  in 
Andrews,  bnt  ia  directly  opposed  to  all  the  other  English  cases.  If,  however, 
the  report  in  Strange  is  accurate,  it  is  the  only  exception,  as  far  as  onr 
researches  extend,  to  the  definition  of  who  snch  offioera  are,  as  defined  by 
Lord  Holt  and  Lord  Ellenboroagh:  King  v.  Mayor  etc,  qf  Shretoabury,  Temp. 
Hard.  147;  Margate  Pier  Co.  v.  ffannam,  3  B.  &  Aid.  266;  Scadding  v. 
Lorani^  5  Eng.  Law.  ft  Eq.  16»  90;  Viner's  Abridgment,  voL  16,  p.  114. 

In  America  the  prevailing  English  definition  has  been  adopted  in  its 
broajleBt  and  most  comprehensive  sense.  A  few  early  cases  are  found  fol* 
lowing  Bex  v.  Liele^  as  reported  in  2  Strange,  holding  that  in  order  to  oon* 
stitate  a  person  an  officer  de  /aeto,  he  must  occupy  the  office  under  some 
color  or  claim  of  title.  MeOall  v.  Bryan^  6  Conn.  428;  People  v.  CoWne^  7 
Johni.  649;  Mclnatry  v.  Tanner,  9  Id.  135;  DougUu  v.  Wiekwire,  19  Conn. 
492;  Coeke  v.  ffaUey,  16  Pet  (U.  S.)  71;  CooUdger.  Brigham,  1  Allen, 
333;  F.  R,  Co,  v.  O,  J,  B.  <fr  D.  Co.  Id.  652.  But  these  deoiaiona  have  been 
greatly  qualified  by  subsequent  adjudications;  thus  in  ^.  i2.  Co,  v.  0>  J.B,  A 
D.  Co,  1  Allen  65%  657)  the  supreme  judicial  court  of  Massachusetts  in  con* 
sideling  the  distinction  between  a  usurper  or  intruder,  and  an  officered  /aeU>, 
said  "  Uie  former  haa  no  color  or  title  to  the  office;  the  latter  has,  by  virtue 
of  some  appointment  or  election."  To  the  same  effect  is  CooUdge  v.  Brighamt 
Id.  333.  In  Peiereilea  v.  Stone^  119  Mass.  467,  decided  in  1876,  that  court, 
ia  considering  a  similar  question  to  the  one  presented  in  the  two  cases  re- 
ported in  1  Allen,  just  cited,  expressly  held  that  the  definition  adopted  in 
those  two  cases  waa  not  sufficiently  comprehensive  and  that  adopted  by  the 
&gliah  oonita  waa  followed  as  correct.  Devens,  J.,  in  speaking  of  the  defini- 
tion just  quoted,  said:  ''If  thia  were  intended  as  a  general  definition  of  an 
officer  de  facto,  it  would  be  incomplete,  but  the  inquiiy  there  presented  to 
the  oonrt  was  as  to  the  validity  of  certain  acts  done  by  one  who  acted  under 
a  comnuaaion  prima  fade  valid,  and  issued  by  an  authority  apparently  em« 
powered  to  invest  him  with  the  legal  rights  and  powera  of  the  office  to  which 
he  was  appointed,  and  it  is  to  be  limited  to  the  case  then  before  the  court. 
The  roaaons  of  public  policy,  upon  which  it  is  held  that  the  acta  of  an  officer 
de  facto  are  not  to  be  called  into  question  collaterally,  but  were  valid  as  to 
tiiird  persons,  may  apply  even  to  the  case  where  such  officer  is  a  usurper  and 
intmdiBr.  *  *  *  Third  penons  from  the  nature  of  the  case,  can  notalwaya 
investigate  the  right  of  one  assuming  to  hold  an  important  offioe,  even  so  far 
as  to  see  that  he  has  color  of  title  to  it  by  virtue  of  some  appointment  or 
election.  If  they  aee  liim  publicly  exerciaing  ita  authority,  if  they  ascertain 
that  thia  ia  generally  acquiesced  in,  they  are  entitled  to  treat  him  as  such 
officer,  and,  if  they  employ  him  as  such,  should  not  be  subjected  to  the  danger 
of  having  his  acts  collaterally  called  into  question."  See,  to  the  same  effect, 
Wilcox  V.  SnUtk,  6  Wend.  231;  People  v.  Kane^  23  Id.  414;  People 
V.  WhUe,  24  Id.  620;  Petereilea  v.  Stone,  119  Mass.  465;  Wilson  v.  King,  3 
lit  457;  &aie  v.  Carroll,  38  Conn.  449. 

The  supreme  oonrt  of  Connecticut  in  1871,  in  State  v.  CarroU,  supra,  after 
sn  exhaustive  review  of  all  the  English  and  American  authorities,  decided 
that  a  person  might  be  an  officer  de/aeto  without  the  necessity  of  his  exer- 
cising the  duties  of  the  offioe  under  color  of  election  or  of  rightful  appointment 
thanto,  and  that  it  was  sufficient  to  constitute  a  person  such  an  officer  that 
he  had  exeroiaed  the  dutiea  of  the  offioe  for  such  a  length  of  time  aa  would 
Am.  Dbo.  Toii^ 
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afford  a  presamption  that  he  was  legally  entitled  thereto.  The  coart  in  the 
course  of  its  opinion  adopted  the  following  comprehenaive  definition  of  who 
are  such  officers.  "An  officer  de  facto  is  one  whose  acta,  thoagh  not  those 
of  a  lawful  officer,  the  law  upon  principles  of  policy  and  justice  will  hold 
valid,  so  far  as  they  involve  the  interests  of  the  public  and  third  persons^ 
where  the  duties  of  the  office  are  exercised:  1.  Without  a  known  appointment 
or  election,  but  under  such  circumstances  of  reputation  or  acquiescence  as 
were  calculated  to  induce  people  without  inquiry  to  submit  to  or  invoke  his 
action,  supposing  him  to  be  the  officer  he  assumed  to  be.  2.  Under  color  of 
a  known  and  valid  appointment  or  election,  but  where  the  officer  has  failed 
to  conform  to  some  precedent  requirement  or  condition,  as  to  take  an  oath, 
give  a  bond,  or  the  like.  3.  Under  color  of  a  known  election  or  appointment, 
void,  because  the  officer  was  not  eligible  or  because  there  was  a  want  of  power 
in  the  electing  or  appointing  body,  or  by  reason  of  some  defect  or  iiregolarity 
in  its  exercise,  such  ineligibility,  want  of  power,  or  defect,  being  unknown  to 
the  pubUc  4.  Under  color  of  an  election  or  appointment  by  or  pursoant  to 
a  public,  unconstitutional  law,  before  the  same  is  adjudged  to  be  such;"  and 
this  definition  is  substantially  recognized  and  adopted  by  nearly  all  the  ad- 
judications in  the  American  courts  of  the  present  day.  Braidy  v.  TheriUt  17 
Kan.  468;  Ellia  v.  TJie  N.  C.  InstUution,  68  N.  G.  423;  ThreadgUl  v.  r.  C  C. 
H.  Co.,  73  Id.  178;  People  v.  Stanton,  Id.  546;  Burke  v.  EUhtt,  4  Ired.  Law, 
365;  Brown  v.  Lunt,  37  Me.  423;  People  v.  Lieb,  85  IlL  484;  Pierce  v.  Weare, 
41  Iowa,  378;  McLean  v.  State,  8  Heisk.  22;  Fotoler  v.  Bebee,  9  Mass.  231; 
Sheehan*9  com,  122  Mass.  445;  MaOeU  v.  U,  S,  O.  <£r  S.  M,  Co.  1  Nev.  188; 
Ex  parte  NorrU,  8  S.  C.  408,  decided  in  1876,  where  the  validity  of  a  pardon 
issued  by  Wade  Hampton  while  acting  as  de  facto  governor  of  South  Carolina, 
was  before  the  supreme  court  of  that  state  for  determination:  CarUton  v. 
People,  10  Mich.  250;  Clark  v.  Commonwealth,  29  Pa.  St  129;  Commanwealtk 
▼.  MeCombs,  56  Id.  436;  StaU  v.   WiUiame,  5  Wis.  308. 

This  rule  extends  to  all  officers,  judicial,  executive,  or  ministerial:  Milward 
V.  Thatcher,  2  T.  R.  81-87;  PeopU  v.  WhUe,  24  Wend.  527;  Sheehan'e  ea^, 
122  Masib  446;  to  inferior  as  well  as  superior  officers:  State  v.  CarroU,  38  Conn. 
449;  MaUeU  v.  U.  S.  Q.  4s  S.  M.  Co.,  1  Nev.  188;  but  there  can  not  be  at  the 
same  time,  an  officer  dejure  and  one  de  facto  in  possession  of  the  same  office: 
Boardman  v.  HalUday,  10  Paige,  232;  Canover  v.  Devlin,  15  How.  Pr.  479; 
see  contra,  O'Brien  v.  Knivan,  Cro.  Jac  552;  Harris  v.  Jays,  Cro.  Eliz.  699; 
nor  can  there  be  two  de  facto  officers  in  possession  of  the  same  office  at  the 
same  time:  Canover  v.  Devlin,  supra, 

Pbxsidbnts,  Dikbctobs,  and  Otbxb  OmcEBS  OF  Pbivatb  Cobfobatioks, 
who  have  been  illegally  elected,  or  who  by  reason  of  some  disqualification  are 
ineligible  to  the  office,  the  duties  of  which  they  are  exercising,  are  held  to  be 
within  the  definition  stated,  and  their  acts  are  treated  as  valid  and  binding 
as  the  acts  of  de  facto  officers:  BockoHle  v.  Andrews,  2  Cranch,  C  C.  449; 
Dispatch  Line  of  Packets  v.  BeUany  Manf.  Co.,  12  N.  H.  223;  Atlantic  J2.  B. 
Co.  V.  Johnston,  70  N.  C.  349;  Walker  v.  Fleming,  Id.  483;  0.  db  M.  R.  B.  Co. 
V.  MePherson,  35  Mo.  13;  Angell  and  Ames  on  Corporations  [10  ed.],  sections 
137,  138,  139,  140,  286,  and  287;  Savage  v.  Ball,  17  N.  J.  £q.  142;  Bank  qf 
U.  S.  V.  Dandridge,  12  Wheat  64,  79;  Minor  v.  MecJianic^  Bank,  1  Pet  46; 
Cahill  V.  Kalamazoo  Ins.  Co.,  2  Doug.  (Mich.)  124;  P.  ds  K.  R.  Co.  v.  Dunn, 
39  Me.  587;  Doremus  v.  Dutdi  Btformed  Church,  2  Green's  Ch.  (N.  J.)  332; 
AU'Saint^ Churchy.  Lovett,  1  HaU(N.  Y.),  191;  Bairdy.  Bank <f  Washington, 
11  S.  ft  It  411;  D.  d!  H.  Canal  Co.  v.  Penn.  Coal  Co.,  21  Penn.  St  131;  Mat- 
ter qf  Directors  of  M.  A  H.  R.  R.  Co.,  19  Wend.  135;  Matter  qfthe  Chenango 
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C.  M.  Ins.  Co.,  Id.  635;  Trustees  of  Vernon  Society  v.  HiOs,  6  Cowen,  23; 
Partridge  ▼.  Badger,  25  Barb.  146;  In  re  County  Life  Assurance  Co.^  L.  R.  5 
ChaiL  App.  288;  Mahony  v.  EaH  Holyford,  Min.  Co,,  L.  E.  7  H.  L.  894. 
<Eiig.  and  Iriah  appeal  cases. ) 

CoRFOBATiONB  DE  Facto. — The  Same  role  applies  to  the  acts  of  the  corpora- 
turn  itself,  and  although  in  the  organization  of  a  private  corporation  ''many 
of  the  aots  required  to  be  performed  in  order  to  make  a  complete  organization 
of  the  corporation  may  have  been  irregularly  performed,  or  some  of  them 
entirely  omitted,"  yet  if  the  corporation  claims  in  good  faith  to  be  a  corpora- 
tion and  is  doing  business  as  such,  its  acts  are  valid  as  the  acts  of  a  de  facto 
body,  and  are  not  liable  to  be  assailed  in  a  collateral  proceeding:  Spring 
Valley  W.  W.  v.  San  Francisco,  22  CaL  434;  M.  H.  M.  Co,  v.  Woodhury, 
14  Id.  424;  Datmebroge  Mining  Co,  v.  Ailment,  26  CaL  286;  Hondell  v.  Fay, 
32  Id.  354;  O.  <Cr  F.  H.  R,  Co.  v.  Plumas  Co.,  37  Id.  354;  S.  JhL.Q.R.  Co.  ▼. 
&AC.P.  R.  Co.,  45  CaL  680;  Bakersjield  Town  Assodatian  v.  Chester,  su- 
preme ooort  of  California,  decision  filed  June  1,  1880;  Eaion  v.  AspimoaUp  19 
N.  Y.  119;  MeFarlan  v.  T.  T.  Ins.  Co.,  4  Denio,  392;  D.  C.  Man' ft.  v.  Davis, 
14  Johns.  238.  Thus  it  was  held  that  the  failure  to  file  a  duplicate  of  the 
artieles  of  association  with  the  secretary  of  state  did  not  invaUdate  the  cor- 
pontion:  Mokehmms  HUl  M.  Co.  v.  Woodbury,  14  CaL  424;  Cross  v.  P.  M. 
CCf  17  nL  54.  So  where  a  charter  was  granted  to  a  corporation  upon  the 
performance  of  a  condition  precedent,  and  the  corporation  has  commenced 
ImsineM,  it  will  be  presumed  that  the  condition  has  been  performed:  Angell 
and  Amea  on  Corp.  59.  So  in  &  jMrte  Spring  Valley  Water  Works,  17  CaL 
132;  it  was  held  that  the  failure  to  state  in  the  certificate  of  corporation  the 
principal  place  of  business  of  the  corporation  did  not  invalidate  the  proceed- 
inga  of  the  latter.  It  must  appear,  however,  that  the  corporation  claims  in^ 
good  faith  to  be,  and  that  it  is  actually  engaged  in  the  exercise  of  the  funo-- 
tiona  of  a  corporation,  and  the  mere  assumption  of  a  body  of  men  that  they  - 
CQoatitnte  a  corporation,  and  an  attempt  to  derive  certain  benefits  conferred  h 
OQ  corpoffations,  will  not  be  sufficient  to  constitute  them  a  corporation  de  facto.. 
In  O.  <6  F.  R.  IL  Co.  v.  Plumas  Co.,  37  CaL  361,  £hodes»  J.,  speaking  for  - 
the  court,  in  construing  the  proviso  to  section  6  of  the  general  incorporation  < 
act  of  Califomisy  stats.  1862,  p.  110,  which  provided  "that  the  question  oU 
the  due  incorporation  of  any  company,  claiming  in  good  faith  to  be  a  corpora- 
tion under  the  laws  of  this  state,  and  doing  business  as  such  corporation,  or 
of  its  right  to  exercise  corporate  powers^  shall  not  be  inquired  into  collaterally 
in  any  private  suit  to  which  such  de  facto  corporation  may  be  a  party,"  said: 
"  The  statute  fnmiahes  a  rule  of  evidence.  It  is  declared  that  the  due  incor« 
porstion  of  any  company  shall  not  be  inquired  into  collaterally  in  any  privato 
sait»  etc,  in  a  certain  case;  that  is,  when  the  company  claims  in  good  faith 
to  be  a  corporation.  The  alleged  corporation  must  bc^  claim  in  good  faith 
that  it  is  such  corporation,  and  must  be  doing  business  as  such  corporation, 
and  then  its  due  incorporation  can  not  be  inquired  into.  To  say  that  the 
*  due  incorporation '  can  not  be  inquired  into  collaterally,  does  not  mean  that 
no  inquiry  can  be  made  as  to  whether  it  is  a  corporation.  *  *  *  A  sub- 
stantial compliance  with  the  requirements  of  the  statute  will  be  sufficient  to 
show  a  corporation  dejure  in  an  action  between  the  corporation  and  a  private 
penoo.  But  suppose  a  body  of  men  meet  and  declare  that  the^  constitute 
the  corporation,  but  neither  subscribe  to  the  capital  stock,  nor  adopt  articles 
of  association,  nor  appoint  any  officer,  nor  perform  any  act  in  the  organiza- 
tion of  the  CQzporation,  nor  transact  any  business  as  a  ootporation,  except  in 
demanding  that  the  board  of  supervisors  subscribe  to  the  stock  and  deliver 
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the  county  bonda,  they  can  not  claim  the  benefit  of  the  proviso,  for  they  do 

not  claim  in  good  faith  to  be  a  corporation,  and  are  not  doing  bnaineas  aa  a 

'Corporation."    The  latter  caae  was  approved  in  S.  d&  L,  O,  S.  Co.  v.  8,  A  C 

R,  R,  Co.,  45  CaL  68(>»  and  in  Baktrafieki  Town  IlaM  AtMciathn  v.  CheiUr, 

*  decided  Jane  1,  1880,  by  the  snpreme  conrt  of  California.    In  the  case  last 

mentioned,  there  was  a  failure  to  file  the  articles  of  incorporation  in  the 

■scanty  clerk's  office,  yet  the  court  held  that  inasmach  as  the  corporation 

plaintiff  had  claimed  in  good  faith  for  many  years  to  be  a  corporation  and  had 

4)een  doing  bnsiness  as  such,  it  was  a  valid  dt  facto  corporation. 

Failurx  of  OmcBB  to  Qualut  bt  taking  Oath,  oivino  Bond,  bic — 
The  mere  failure  on  the  part  of  an  officer  to  take  the  oath  of  office,  or  to  givs 
the  bond  required  as  a  prerequisite  to  the  exercise  of  the  duties  of  the  office, 
will  not  have  the  effect  of  invalidating  his  acts,  but  the  same  will  be  valid 
and  binding,  as  to  the  public  and  third  persons,  as  the  acts  of  a  dt  fado  of* 
iioer,  although  such  prerequisites  are  not  complied  with:  8taU  v.  Perkm$t  4 
Zab.  409;  MeBee  v.  IJoke^  2  Speers,  138;  KaUmau  v.  Ayer,  3  Strobh.  92; 
KnigfU  v.  Corporation  qf  IVelU,  Lutw.  508;  People  v.  CoUme,  7  Johns.  554. 
The  same  rule  applies^  although  such  person  may  be  constitutionally  ineli- 
gible to  the  office:  Mclnetry  v.  Tanner,  9  Johns.  135;  PeopU  v.  White,  24 
Wend.  54a 

Thx  Pebsoit  must  Claim  to  bk  thb  OnicBB.^-The  mere  exercise  of  the 
functions  of  an  office,  will  not  be  sufficient  to  make  a  person  a  de/aeto  officer 
where  there  is  no  claim  to  the  office  under  color  of  an  election  or  an  appoint- 
ment, unless  the  exercise  thereof  has  been  open,  notorious,  and  continued 
lor  such  a  length  of  time,  without  the  public  having  interfered,  as  to  justify 
the  presumption  that  the  party  was  duly  appointed:  Burke  v.  Elliott,  4  Ired. 
L.  355;  Staie  v.  CarroU,  38  Conn.  449;  GiUiam  v.  Beddick,  4  Ired.  Lu  368; 
Wilcox  V.  SmUk,  5  Wend.  231;  and  where  such  is  the  case,  the  acts  of  such 
•ffioers  can  not  be  attacked  collaterally  as  invalid,  but  only  in  a  direct  pro- 
ceeding by  the  proper  authority:  People  v.  Saseovie/i,  29  CaL  480;  Oumberte 
y.T.A.KCo.,  28  Ind.  181;  Crtightonv.  Piper,  14  Id.  182;  People y. Stevens^ 
5  Hill  (N.  Y.),  616;  PeopU  v.  Albertson,  8  How.  Pr.  363;  Hooper  v.  Chad- 
win,  48  Me.  79;  Plymouth  v.  Painter,  17  Conn.  585;  Neale  v.  Overseere,  5 
Watts,  538;  Commieeionere  v.  McDaniel,  7  Jones  L.  107;  CaJUiaom  v.  Hedrkk, 
15  Gratt.  244;  Aulanier  v.  Governor,  1  Tex.  653;  CoUe  dmnty  ▼.  AUimm^  23 
IlL  437;  Commonwealth  v.  Kirby,  2  Cush.  577. 

OmoEE  Dx  Facto,  Acts  of,  Invalid  as  to  Himsilv. — ^As  hereinbefore 
stated,  from  considerations  of  public  poUcy,  the  acts  of  de  faeto  officers  are 
valid  and  binding  as  to  the  public  and  third  persons,  yet  as  to  himself,  they 
are  invalid,  and  afford  him  no  protection  whatever:  Canover  v.  DevUn,  15 
How.  Pr.  470-477;  (T,  S.  v.  Maurice,  2  Brock.  96;  Neale  v.  Overeeers,  6 
Watts,  539;  Jtiddle  v.  County  Bank,  7  S.  &  R.  392;  Green  v.  Burke,  23  Wend. 
490;  Gourley  v.  Ilankina,  2  lowtk,  75;  People  v.  Hopson,  1  Denio,  574;  Keyeer 
V.  McKisean,  2  Bawle,  139;  Cummings  v.  Clark,  15  Vermont,  653;  Venable 
V.  Curd,  2  Head,  582;  Patterson  v.  Miller,  2  Metoe  (Ky.),  493;  Blake  v. 
JBturtevant,  12  N.  H.  567. 

A  payment  to  a  c^  facto  officer  has  been  held  to  be  no  defense  to  the  claim 
to  the  salary  of  the  office  by  the  officer  dejure:  People  v.  Brennan,  30  How. 
Fr.  417;  but  this  case  may  now  be  considered  as  practically  overruled  by  the 
late  case  of  Dolan  v.  Mayor,  68  N.  Y.  274;  S.  C,  23  Am.  R.  168,  where  it 
was  determined  that  the  payment  of  the  salary  of  an  office  to  the  person  ac- 
tually in  the  occupancy  thereof,  although  he  was  only  a  de  /aeto  officer,  was 
a  complete  protection  to  the  disbursing  officer  in  an  action  against  him  to  re- 
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cover  the  same  salary  by  the  officer  de  jure,  but  that  an  action  might  be 
maintained  against  the  person  to  whom  the  money  had  been  paid  by  the  per- 
son who  was  the  de  jure  officer.  To  the  same  effect  is  MayfieUX  v.  Moore,  53 
IlL  428;  a  C,  5  Am.  B.  52.  In  California  it  was  early  held  that  the  aalary 
of  an  office  was  incident  to  its  title,  and  not  its  occupation,  and  that  ooe  hav- 
ing the  legal  right  to  the  office,  but  not  in  possession  thereof,  was  entitled  t« 
the  salary  for  the  term  for  which  he  was  elected,  notwithstanding  the  sam« 
had  been  paid  to  the  person  actually  in  the  occupancy  thereof:  People  r. 
Doraty,  28  CaL  21;  People  v.  OuUon,  Id.  44;  approved  and  followed  in  Cat^ 
roll  V.  8iU>ertkaler,  37  Id.  193.  In  other  states  this  would  seem  to  be  the 
role,  provided  the  salary  has  not  been  actually  paid  to  the  de  facto  officer, 
and  where  that  is  the  case,  the  remedy  is  against  the  latter  by  the  officer  de 
jure  to  recover  the  salary  so  paid:  People  v.  Miller,  24  Mich.  458;  S.  C,  9 
Am.  R.  131;  ConuAock  v.  Orand  Rapids,  40  Mich.  397;  MayfiM  y. Moore,  53 
m.  428;  S.  C,  5  Am.  R.  52;  Dolan  v.  Mayor,  68  N.  Y.  274;  S.  C,  23  Am. 
B.  168. 

In  the  latter  case,  the  reason  for  this  exception  is  stated  by  Andrews,  J. 
He  says:  "If  fiscal  officers,  upon  whom  the  duty  is  imposed  to  pay  official 
salaries,  are  only  justified  in  paying  them  to  the  officer  dejure,  they  must  act 
at  the  peril  of  being  held  accountable  in  case  it  turns  out  that  the  de/act^ 
officer  has  not  the  title;  or,  if  they  are  not  made  responsible,  the  department 
of  the  government  they  represent  is  exposed  to  the  danger  of  being  com- 
pelled to  pay  the  salary  a  second  time.  It  would  be  unreasonable,  we  think, 
to  require  them,  before  making  payment*  to  go  behind  the  commission  and 
investigate  and  ascertain  the  real  right  and  title.  *  *  *  Disbursing  offi- 
cers, charged  with  the  payment  of  salaries,  have,  we  think,  a  right  to  rely 
upon  the  apparent  title,  and  treat  the  officer  who  is  clothed  with  it  as  the 
officer  de  jure  without  inquiring  whether  another  has  the  better  right.  Publie 
policy  accords  with  this  view.  Public  offices  are  created  in  the  interest  and 
for  the  benefit  of  the  public;  such,  at  least,  is  the  theory  upon  which  statutes 
creating  them  are  enacted  and  justified.  *  *  *  It  is  important  that  the 
public  offices  should  be  filled,  and  that  at  all  times  persons  may  be  found 
ready  and  competent  to  exercise  official  powers  and  duties.  If,  on  a  contro- 
versy arising  as  to  the  right  of  an  officer  in  possession,  and  upon  notioe  that 
another  claims  the  office,  the  public  authorities  could  not  pay  the  salary  and 
compensation  of  the  office  to  the  de/ado  officer,  except  at  the  peril  of  paying 
it  the  second  time;  if  the  title  of  the  contestant  should  subsequently  be  es- 
tablished it  is  easy  to  see  that  the  pubUo  service  would  be  greatly  embar- 
rassed and  its  efficiency  impaired.  Disbursing  officers  would  not  pay  tha 
salary  until  the  contest  was  determined,  and  this,  in  many  cases,  would  in- 
terfere with  the  discharge  of  official  functions."  A  party  suing  for  a  right 
flowing  from  an  office  must  show  a  legal  title  thereto.  An  officer  de/acU 
can  not  recover  the  fees  incident  to  the  office:  Kimball  v.  Aleom,  45  Mis& 
151;  MaUheufa  ▼.  Supervuors,  53  Id.  715;  24  Am.  K.  715;  BiddU  v.  Bed^ford^ 
7  Secg.  &  R.  386;  People  v.  Doraey,  28  Cal.  21;  People  v.  OuUon,  Id.  44;  Car^ 
roll  V.  SUbenthaler,  37  Id.  193;  People  v.  Tieman,  30  Barb.  193;  Ifeale  v. 
Oeerwert,  5  Watts,  538. 

QfficCBS  DX  Facto,  authority  of,  recognized:  Fowler  ▼.  Bebee,  6  Am.  DecL 
12;  Buetman  ▼.  Bugglet,  8  Id.  98;  JDoly  v.  Oorham,  16  Id.  417. 
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Garbison  V.  Haydon. 

[1  J.  J.  Kamwatj.,  22a.] 

Dkbd  inrsT  bb  Reookded  in  thb  Countt  where  the  land  lies  at  the  date  of 
reoordation. 

Countt  Clbrk*s  GxRTmcATB  of  the  county  in  which  the  land  was  at  the 
date  of  the  deed,  bat  not  at  the  date  of  its  reoozd,  is  not  such  an  authen- 
tication as  will  authorize  the  deed  to  be  used  as  evidence  of  titla 

Ej£orHENT.  Appeal  from  the  Jessamine  circuit.  The  opin- 
ion states  the  case. 

CriUenden,  for  appellant. 

By  Court,  Robebtson,  J.  Qtirrison,  in  deducing  title  to  a  tract 
of  land  in  Jeosamine  county,  in  an  action  of  ejectment  against 
Haydon,  offered  a  deed  certified  by  the  clerk  of  the  county  court 
of  Fayette,  fox  the  land,  acknowledged  and  recorded  in  Fajette. 
The  land  lay  in  Fayette  at  the  date  of  the  deed,  but  at  the  date 
of  the  acknowledgment  it  was  in  Jessamine,  the  latter  county 
having,  in  the  mean  time,  been  established;  and  the  only  question 
to  be  decided  in  this  case  is,  whether  the  court  erred  in  rejecting 
the  deed.  A  proper  construction  of  either  the  letter  or  object 
of  the  act  of  assemMy,  which  requires  deeds  for  land  to  be  re- 
corded in  the  county  in  which  the  laud  lies,  must  sustain  the 
opinion  of  the  circuit  court.  The  deed  must  be  recorded  in  the 
county  in  which  the  lnt:d  lies  at  the  time  the  deed  is  deposited 
for  registration.  When  a  party  is  about  to  deposit  his  deed  to 
be  recorded,  the  act  of  assembly  addresses  him  in  this  language: 
*'  Have  it  recorded  in  the  county  in  which  the  laud  lies;"  that 
is,  the  county  in  which  it  lies  now,  when  you  make  the  deposit. 
The  object  of  this  requisition  is  to  give  notice  in  the  county  of 
the  transference  of  the  title  to  the  land.  As,  therefore,  the  clerk 
of  Fayette  had  no  legal  right  to  receive  the  acknowledgment, 
his  certificate  of  the  fact  of  the  acknowledgment  is  no  authenti- 
cation of  the  deed.  The  recording  a  deed  not  being  necessary 
to  pass  the  title  as  between  the  parties  to  it,  proof  of  the  origi- 
nal by  the  subscribing  witnesses  would  have  been  sufficient  for 
the  plaintiff  in  this  case.  But  as  he  chose  not  to  offer  such 
proof,  and  relied  on  the  certificate  of  the  Fayette  clerk,  he  must 
abi<le  the  consequence  of  his  error:  See  Aslor  v.  Welb  etal.^ 
4  Wheaton,  466. 

The  judgment  of  the  circuit  court  is  affirmed. 

Bboobdxno,  effect  of,  wheie  boundaries  of  counties  are  ohaaged^  Cmm  v. 
Maa^te,  12  Am.  Dec.  417,  noce  421.     See  generally  as  to  tl^e  effect  of  the 
of  instruments  noi;  entitled  to  record:   Jamu  v.  Mwr^t  14  Id.  518. 
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Bbegeenbidge's  Heibs  v.  Obmsbt. 

(ij.jr.ifABaumsss.] 
CoKTBACTB  OF  LuNATiGS  AND  INFANTS  are  identical  in  their  legal  efifeots,  and 
•Dch  acts  of  an  in&mt  as  are  void  or  voidable,  if  done  by  a  Innatio,  would 
be  void  or  voidable. 

COBTEACrS  OF  LUKATICS  ABB  VOIBABLB,  not  vdd. 

Vom  CoKTBACT  IS  Onb  that  is  a  nullity,  obligatory  on  neither  party  and  in- 
•uaoeptible  of  ratification. 

Voidable  Gontbact  it  one  where  only  one  of  the  parties  is  bound,  or  that 
is  the  subject  of  confirmation. 

Infants'  Contbacts  are  voidable  only. 

CovTBACTS  OF  Femxs-Covebt  are  void. 

ExjBUUTiON  and  Delivbbt  of  a  deed  has  the  same  effect  and  takes  the  place, 
in  this  country,  of  feoffments  and  livery  of  seisin. 

pRiviBS  IN  BijOOD  and  IN  Befbesentation  may  avoid  the  voidable  deeds  of 
infants  and  lunatics,  but  privies  in  estate  can  not 

Pbiviis  in  Estate,  discussed,  explained,  and  held  not  to  include  a  pui^ 
chaser  from  the  person  under  disability  after  such  disability  has  been  re- 
moved, and  that  such  purchaser  might  avoid  a  deed  which  his  vendor 
could  have  avoided. 

Ant  Act  afteb  a  person  becomes  of  age  diuenting  from  a  deed,  delivered 
during  infancy,  of  equal  solemnity  with  the  deed,  annuls  and  avoids  the 


Payment  of  a  Mobtoaoe  Debt,  whether  before  or  after  forfeiture,  extin« 
guishes  the  debt,  and  the.  title  vests  in  the  mortgagor  or  his  vendee, 
without  release  or  reconveyance. 

Bill  in  chancery.  Appeal  from  the  Jeflferson  circuit.  The 
opinion  states  the  facts. 

WickLiffe  and  Ckinn,  for  appellants. 

Hoggin  and  Crittenden^  contra. 

By  Court,  Bobkbtsoh,  J.  In  1800,  Walter  Beall  mortgaged  to 
Bobert  Andrews  and  John  Pierce,  in  trust  for  Samuel  Beall, 
▼arious  tracts  of  land,  town  lots,  etc.  In  April,  1801,  he  mort- 
gaged the  same  property  to  John  Breckenridge,  to  secure  the 
payment  of  one  thousand  pounds.  In  1802,  he  mortgaged  it 
again  to  John  Breckenridge,  as  security  for  another  liability,  and 
recognized  and  referred  to  the  mortgage  of  1801.  In  1804  he 
sold  one  of  the  mortgaged  lots  to  Peter  B.  Ormsby,  and  made 
him  a  deed  for  it.  John  Breckenridge  and  Walter  Beall  both 
having  previously  died,  in  October,  1811,  the  representatives  of 
Breckenridge  brought  a  suit  in  chancery  in  the  Fayette  circuit 
court  against  N.  B.  Beall,  the  administrator,  and  Samuel  Beall, 
the  deyiaee  of  the  decendent,  W.  Beall,  and  against  the  trus- 
tees, Andrews  and  Pierce,  praying  a  foreclosure  of  the  mort- 
gage of  1801.    In  the  progress  of  the  suit  the  heirs  of  the  de- 
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cedent  Beall  were  made  defendants.  The  administrator  ac» 
knowledf^ed  service  of  the  subpena,  and  it  was  executed  on  S. 
Beall  in  Fayette.  The  beirs  answered,  and  there  was  a  publi- 
cation for  eight  weeks  against  the  trustees. 

A  foreclosure  of  the  equity  of  redemption  and  sale  of  as  much 
of  the  mortgaged  property  as  might  be  necessaty  were  decreed 
by  the  court,  and  among  other  things  the  lot  in  Bardstown,  in 
the  possession  of  P.  B.  Ormsby,  was  sold  by  the  commissioner 
appointed  by  the  decree,  and  purchased  by  P.  B.  Ormsby  him- 
self for  four  thousand  and  thirty  dollurs,  fur  which  he  executed 
bond  with  the  said  N.  B.  Beall,  his  security.  Having  failed  to 
pay  the  amount  of  the  bond  when  due,  suit  was  brought  on  it, 
and  judgment  obtained  against  him  and  N.  B.  Beall  in  the  Jef- 
ferson circuit  court.  The  property  of  P.  B.  Ormsby  was  sold 
by  execution,  to  satisfy  this  judgment,  and  was  purchased  by 
his  brother,  Stephen  Ormsby,  on  a  credit,  and  who  executed  his 
bond  therefor.  N.  B.  Beall  had  filed  a  bill  of  review,  to  cor- 
rect the  decree,  and  failed,  and  he  and  P.  B.  Ormsby  had  made 
a  motion  in  the  same  court  to  set  aside  the  sale  and  quash  their 
bonds,  which  also  failed.  This  suit  was  instituted  in  the  Jef- 
ferson circuit  court  by  P.  B.  Ormsby,  for  the  purpose  of  enjoin- 
ing the  payment  of  his  bond,  by  Stephen  Ormsby;  and  the  bill 
relies  principally  on  these  grounds:  First — That  Walter  Beall 
was  in  a  state  of  lunacy  in  1801,  when  he  executed  the  deed  of 
mortgage  to  Breckenridge.  Second — That  the  decree  is  inop- 
erative and  void  for  want  of  jurisdiction  in  the  Fayette  court, 
the  defendants  and  all  the  mortgaged  property  (as  alleged)  be- 
ing in  other  counties,  and  for  want  of  proper  parties.  Third — 
That  P.  B.  Ormsby  did  not  know,  when  he  made  the  purchase 
of  the  lot,  that  he  could  prevent  the  sale  or  avoid  the  decree. 
The  circuit  court  of  Jefferson  granted  the  injunction,  and  by  its 
final  decree  made  it  perpetual.  And  this  appeal  is  prosecuted 
to  reverse  this  decree. 

The  main  questions  which  the  assignment  of  errors  presented 
for  consideration  are:  1.  Whether  (admitting  the  alleged 
lunacy)  the  deed  of  1801  was  void  or  voidable?  2.  If  only 
voidable,  whether  it  was  confirmed  by  that  of  1802,  when  it  is 
admitted  that  Walter  Beall  was  compos  mentis  f  3.  If  not  con- 
firmed, whether  Ormsby,  as  a  subsequent  purchaser,  can  avoid 
it?  and  4.  Whether  the  Fayette  decree  can  be  questioned  in 
this  suit  ?  A  parallel  is  supposed  to  exist  between  the  civil  acts 
of  lunatics  and  infants.  This  is  the  well-established  doctrine  of 
the  law,  as  evinced  by  a  series  of  decisions  in  England  and  the 
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American  States.  It  is  not  necessary  to  inquire  into  the  reason 
or  fitness  of  this  analogy.  Its  judicial  sanctions  give  it  the  irre- 
sistible force  of  unquestionable  authority.  But  if  there  had 
been  no  decision  upon  it,  we  should  be  inclined  to  the  opinion 
that  the  contracts  of  lunatics  and  infants  should  be  identical  in 
their  legal  e£fects;  and  that  such  acts  of  an  infant  as  are  void 
should  be  void  if  done  by  a  lunatic;  and  such  as  are  only  void- 
able by  plea  of  infancy,  should  be  but  voidable  by  reason  of 
lunacy.  The  only  exception  to  this  parallelism  is  that  (accord- 
ing to  a  preponderance  of  authority)  the  lunatic  can  not  him- 
self, like  the  infant,  plead  his  disability.  We  know  of  no  other. 
The  authorities  conclusiyely  show  that  the  contracts  of  infants 
and  lunatics  are  alike  void  or  voidable:  3  Bac.  Abr.  301;  1  Ld. 
Baym.  313;  Highmore,  113;  3  Mod.  308. 

Infants  and  lunatics  are  placed  on  the  same  footing  of  entire 
exemption  from  liability  for  any  contract  by  the  Boman  law : 
Institutes,  lib.  3,  tit.  20.  And  it  is  admitted  by  all  the  counsel 
in  the  argument  of  this  case,  that  when  contracts  of  the  one 
are  only  voidable,  those  of  the  other  class  are  not  void.  If 
there  be  any  difference  between  the  effects  of  a  contract  by  an 
infant  and  that  of  a  lunatic,  it  must  be  to  the  disadvantage  of 
the  latter;  for  as  it  seems  to  be  generally  admitted  that  a  luna- 
tic can  not  avoid  his  acts  by  plea  of  stultification,  there  might 
be  some  di£Sculty  (if  such  be  the  law)  in  determining  that  any 
of  them  could  be  absolutely  void.  However  this  may  be,  it 
will  be  sufficient  for  the  decision  of  the  first  point  in  this  case 
to  consider  the  deed  of  a  lunatic  as  a  deed  by  an  infant;  and 
this  we  shall  do,  because  the  authorities  are  more  abundant  and 
more  satisfactoiy  on  the  voidness  or  voidability  of  deeds  by 
infants  than  of  those  by  lunatics. 

It  wiU  be  fair,  then,  to  consider  the  deed  of  1801,  in  this  case, 
as  one  executed  by  an  infant;  and  if  in  so  considering  it  the 
result  shall  be  that  it  is  only  voidable,  the  appellee  will  certainly 
have  no  right  to  complain;  because  it  could  not,  in  that  event, 
be  more  than  voidable  by  W.  Beall,  even  if  his  lunacy  had  been 
indubitably  established.  It  is  somewhat  doubtful  whether 
Walter  Beall  was,  in  the  proper  sense  of  the  term,  a  lunatic,  in 
1801.  The  evidence  is  contradictory  and  unsatisfactory.  It 
is  numerically  on  the  side  of  incapacity,  but  when  carefully 
Bcmtinized,  leaves  the  mind  in  serious  doubt  and  perplexity. 
If  this  were,  therefore,  the  only  point  in  the  case,  we  should 
scarcely  be  willing  to  decide  against  the  conclusive  validity  of 
the  deed*    But  waiving  a  decision  of  this  fact,  and  admitting 


71  BBECEENBmaE's  Heibs  v.  Obicsby.    [Kentucky, 

the  lanacy  as  if  well  established,  is  the  deed  void,  or  is  it  only 
voidable?  The  answer  must  be,  that  it  cannot  be  more  than 
voidable.  There  is  not  a  perfect  coincidence  in  all  the  decis- 
ions and  dicta  on  this  subject.  But  the  force  of  the  argument 
and  the  weight  of  the  authorities  decisively  preponderate  against 
the  assumption  that  the  deed  is  void. 

The  common  law,  in  this  respect  more  liberal  and  more  ad- 
vantageous to  the  interest  of  infants  than  the  civil  code,  enables 
them  to  make  some  contracts  which  they  can  not  avoid,  and 
others  which  they  may  avoid  or  not,  as  they  deem  most  expedi- 
ent. Very  few  of  the  contracts  of  infants  are  void,  and  it  is 
well  for  them  that  suoh  is  the  law.  For  deplorable  indeed 
would  be  their  condition,  if,  during  the  period  of  their  minority » 
which  is  fixed  by  arbitrary  law,  they  could  make  no  contracts 
for  their  own  benefit.  Their  legal  disability  would  then  be  the 
opposite  of  what  it  is  intended  to  be.  It  would  be  a  handcuff 
instead  of  a  shield;  and  the  law  would  be  their  worst  enemy, 
instead  of  being,  as  it  professes  to  be,  their  guardian  and  best 
friend.  For  if  all  the  contracts  of  infants  be  void,  they  are  not 
only  not  binding  on  them,  but  create  no  obligation  on  those 
with  whom  they  may  be  made;  and  infants  would  be  thua 
doomed  to  vassalage,  and  frequently  to  destitution  and  oppres- 
sion. 

The  enlightened  benevolence  of  the  common  law,  therefore, 
enables  infants  to  make  valid  contracts  with  adults,  and  to 
secure  their  inexperience  and  imbecility  from  imposition,  allows 
the  infants,  but  not  the  other  parties,  the  personal  privilege  of 
avoiding  them,  if  they  shall  consider  them  disadvantageous. 
This  is  exactly  as  it  should  be.  There  are  very  few  contracta 
from  which  the  adult  party  can  escape,  under  cover  of  the  dis- 
ability of  the  minor  party.  And  it  is  questionable  whether  it 
is  consistent  with  sound  policy  and  the  reason  of  the  privilege 
of  infancy,  that  th^re  should  be  any.  But  those  whose  light 
we  are  bound  to  follow,  have,  for  ages,  admitted  that  there  may 
be  a  class  of  contracts  with  infants  which  are  entirely  void,  and 
which,  therefore,  either  party  may  disregard.  And  although 
we  may  be  unable  to  perceive  the  wisdom  or  justice  of  the  dis- 
tinction, it  has  become  the  law.  A  contract  is  void  when  it  is 
a  nullity,  obligatory  on  either  party,  and  insusceptible  of  rati- 
fication; when  either  party  is  bound,  or  it  may  be  confirmed,  it 
is  only  voidable.  What  this  class  of  void  contracts  is,  has  not 
been  yet  ascertained  with  satisfactory  precision.  There  are 
some  dicta  which  countenance  the  inference  that  all  contracta 
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are  Toid,  UDless  the  thing  contracted  about  pass  by  a  delivery 
of  it  This  doctrine  is  relied  upon  bj  the  appellee.  Other 
authorities  insist  that  all  parol  contracts,  which  are  on  their 
face  prejudicial  to  the  infant,  and  such  bj  deed  as  do  not  take 
effect  by  the  delivery  of  the  deed,  are  void;  and  that  all  others 
are  merely  voidable,  excepting  those  for  necessaries,  which  gen- 
erallj  are  binding.  Of  the  two,  the  latter  we  consider  the 
better  doctrine  of  the  law,  and  one  more  accordant  with  reason 
than  the  former.  The  only  objection  to  it  is,  that  it  may  be  too 
comprehensive. 

We  doubt  whether  the  same  test  should  not  be  applied  to 
contracts  by  infants  for  personal  and  for  real  estate,  to  those 
vhich  are  parol,  and  those  which  are  by  deed.  And  we  doubt, 
too,  whether  the  fact  that  a  deed  does  or  does  not  take  effect, 
to  pass  title  by  a  delivery  of  the  deed,  should  have  a  decisive 
influence  on  the  question  whether  it  be  void  or  voidable.  The 
diBtioction  between  the  delivery  of  the  deed,  and  that  of  the 
land,  seems  to  be  arbitrary  and  to  have  obtained  the  apparent 
force  of  authority,  either  by  the  application  of  reasons  peculiar 
to  the  ancient  tenures  and  conveyances  of  England,  or  by  a 
blind  acquiescence  in  loose  **  obiier  dicta."  And  as  there  is 
some  diversity  in  the  decisions  on  this  point,  and  the  old  prev- 
alent doctrine  seems  to  be  irrational  and  not  precisely  defined, 
we  do  not  know  that  we  should  recognize  it,  if  it  were  mate- 
rial to  do  so  in  this  case.  We  incline  to  the  opinion  expressed 
by  Lord  Mansfield,  that  **  there  is  no  instance  where  the  other 
party  to  a  deed  can  object  on  account  of  infancy;"  and  conse- 
quently, that  no  deed  of  an  infant  is  void  for  infancy  only,  un- 
less one  might  be  so,  which  would  be  embraced  by  the  following 
classification  suggested  by  the  same  jurist:  "If  a  new  case 
should  arise  where  it  would  be  more  beneficial  to  the  infant 
that  the  deed  should  be  considered  as  void,  if  he  might  incur  a 
forfeiture,  or  be  subject  to  damages,  or  a  breach  of  trust  in  re- 
spect of  a  third  person,  unless  it  was  deemed  void,  the  reason  of 
the  privilege  would  warrant  an  exception,  in  such  case,  to  the 
ge^^erul  rule."  If  cases  of  this  kind  can  occur  in  this  country, 
iu  which  it  will  be  advantageous  to  the  infants  to  consider  the 
contract  void,  it  would  be  consistent  with  the  reason  of  the 
pri\ilege  accorded  to  infancy  to  render  it  void.  But  such  cases 
can  rarely,  if  ever,  happen.  And  it  is  doubtful  whether  it 
would  not  be  better  for  infants  that  none  of  their  contracts 
should  be  avoided  by  any  other  persons  than  themselves,  and 
consequently,  whether  it  would  not  be  best  that  all  their  con*- 
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tracts  should  be  only  voidable.  Be  this,  however,  as  it  may, 
we  are  very  well  satisfied  that  a  deed  which  paPBes  a  right  by 
the  delivery  of  the  deed,  is  not  void;  and  wb<itever  elae  the 
authorities  may  intimate,  they  clearly  prove  thii. 

The  leading  cases  which  tend  to  the  contrary  conclusion,  are 
those  of  Thompson  v.  Leacfi^  3  Mod.  310;  an'^  Lloyd  v.  Oregonj, 
Cro.  Ch.  502.^  The  dicta  to  the  same  efifec^  lU  some  elementary 
treatises  were  inadvertently  copied  from  these  cases.  These 
authorities  will  be  found,  on  a  strict  exairination,  to  be  entitled 
to  but  little  respect.  The  cases  turned  on  other  points,  and  the 
allusions  to  the  livery  of  seisin  are  *'  Mter  sayings,"  and  the 
word  **  void"  is  used  synonymously  Tith  *'  voidable." 

These  cases,  therefore,  furnish  rh^.y  little  weight  of  authority. 
Besides  they  have  been  overruled  by  the  case  of  ZoiLch  v.  Par- 
sonSy  3  Burrow,  1805-8,  and  by  ^aany  other  cases.  In  Zovch  v. 
Parsons,  a  deed  of  lease  and  r'' lease,  where  there  was  no  livery 
of  seisin  as  in  the  case  of  feoffment,  was  declared  not  to  be 
void;  and  this,  ever  since,  has  been  considered  a  leading  and 
authoritative  decision.  In  ais  opinion.  Lord  Mansfield,  among 
other  things,  says:  '*  The':n  is  no  difference  in  this  respect,  viz., 
as  to  the  effect  on  infants  between  a  feoffment  and  deeds  which 
convey  an  interest.  Tho  reason  is  the  same."  The  delivery  of 
the  deed  must  be  in  Vn  presence  of  witnesses  as  much  as  the 
livery  of  seisin.  The  ceremony  is  as  solemn.  "That  the  wit- 
nesses would  not  at-Vst  if  they  saw  him  an  infant,"  holds  equally 
as  to  both.  *'  The  distinction  between  the  deeds  of  femes-coveri 
and  infants  is  iu>portant;  the  first  are  void,  the  second  are  void- 
able." Spe^ir*.ng  of  the  cases  in  which  it  had  been  said  that 
leases  with^at  reservation  of  rent  and  surrenders  are  void,  he 
says:  **  A^io  the  first  there  are  many  o&t^ sayings,  but  there  is 
no  s^uf^cient  authority  to  outweigh  the  reasons  against  this 
pOM^uon.  I  can  not  find  a  case  adjudged  singly  upon  that 
:^jund."  Then,  referring  to  some  cases  cited  in  argument,  he 
9ays:  "  The  lease  was  by  parol.  But  reason  soon  prevailed, 
and  it  has  long  been  settled  that  an  infant  may  make  a  lease 
without  rent  to  try  the  title,"  etc.  "What  seems  decisive  is,  that 
the  lessee  can  in  no  case  avoid  the  lease  on  account  of  the 
infancy  of  the  lessor;  which  shows  it  not  to  be  void,  but  void- 
able only.  And  it  is  better  for  infants  that  they  should  have 
an  election."  And  as  to  the  case  of  a  surrender,  he  says:  '*  I 
know  of  no  judgment  upon  the  ground  that  such  a  surrender 
is  void.     Most  undoubtedly  the  other  party  can  not  say  so.*' 

1.    Lhyd  ▼.  Ongory,  Croke  Cbtf .  601. 
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*'  The  end  of  the  privilege  is  to  protect  infants.  To  that  object, 
therefore,  all  the  rules  and  exceptions  must  be  directed."  Other 
authorities  are  abundant.  Lyttleton  says:  "If  before  the  age 
of  twenty,  any  deed  or  feoffment,  grant,  release,  confirmation, 
obligation,  or  other  writing,  be  made  by  any  of  them,  all  serre 
for  nothing,  and  may  be  avoided."  He  did  not  mean  that  they 
are  all  void.  He  places  them  all  on  the  same  ground,  and  de« 
Clares  that  they  "  may  be  avoided;"  clearly  showing  that  they  are 
only  voidable,  and  all  equally  so. 

'*  The  delivery  of  a  deed  can  not  be  void  but  only  voidable:" 
Bro.  Abr.,  title,  dum  fwU  infra  etatem.  He,  an  infant,  may 
avoid  it,  that  is  a  deed,  when  he  will:  2  Inst.  673.  Therefore 
Coke  did  not  consider  the  deed  void.  The  lease  of  an  infant  is 
voidable  only:  Cro.  Jac.  320;  Ral.  Abr.  731.  An  infant  can 
not  plead  turn  est  factum  to  his  deed,  because  it  has  an  operation 
from  its  delivery:  Cro.  Eliz.  115.  1  Ld.  Baym.  315;  17  Johns. 
373;  2  StarMe,  724.  *'  The  deed  of  an  infant  is  not  void  but 
only  voidable:"  Id.  If  an  infant  deliver  a  deed  and  when  he 
attains  legal  maturity  deUver  it  again,  the  second  delivery  is 
▼oid,  because  the  first  is  good  until  avoided:  Perkins,  sec.  154. 
A  deed  by  an  infant  conveys  a  seisin,  and  passes  a  right  to  the 
grantee:  14  Mass.  462.  All  contracts  under  seal  by  infante, 
have  a  legal  force  until  avoided:  Id.  **  All  such  gifts,  grants, 
or  deeds,  made  by  infants,  which  do  not  take  effect  by  delivery 
of  his  hand,  are  void;  but  all  gifts,  grants,  or  deeds,  made  by 
infants,  by  matter,  in  deed  or  in  writing,  which  do  take  effect 
by  delivery  of  his  hand,  are  voidable  by  himself,  his  heirs,  and 
by  those  who  have  his  estate:"  Perkins,  sec.  12.  This  shows 
clearly  that  all  deeds  which  take  effect,  or  pass  a  right  by  de- 
livery of  the  deed  itself,  are  only  voidable.  It  is  susceptible  of 
no  other  construction.  And  this  construction  and  the  conclu- 
sive authority  of  the  extract  are  recognized  by  Lord  Mansfield 
and  by  this  court,  in  the  cases  of  Cannon  v.  Alsbury,  1  Marsh. 
76;  and  Philips  v.  Green,  Id.  37.* 

If  the  thing,  or  a  right  to  it,  pass  by  delivery  of  the  deed, 
the  deed  is  not  void.  Since  the  statute  of  Henry  VIII., 
called  the  statute  of  uses,  there  are  many  modes  of  conveyance 
which  pass  the  title  as  effectually  as  afeoffm'ent,  with  livery  actual 
or  symbolical.  And  the  execution  and  delivery  of  which  deeds 
are  authenticated  in  a  manner  as  solemn  and  as  public  as  feoff- 
ments were  by  the  antiquated  ceremonial  of  livery  of  seisin. 

And  even  before  that  statute,  deeds  of  covenant  for  the  pay- 

-^  .  ■ — 
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ment  of  money  or  the  performance  of  some  other  act,  were  as 
effectual  in  vesting  a  right  in  action,  as  they  have  been  since. 
And  it  can  not  be  admitted  that  they  are  void  when  executed 
by  infants.  But  they  should  all  be  void,  if  the  delivery  which 
has  been  required  mean  a  manual  tradition  of  the  thing,  the 
right  to  which  is  transferred  by  the  deed  or  writing.  In  this 
country  there  is  no  livery  of  seisin.  A  deed,  when  delivered, 
passes  the  whole  right,  including  the  possession:  Kentucky  Act 
of  Conveyancing  of  1797,  sec.  12,  and  Green  v.  Liter,  8  Cranch, 
234.  A  deed  in  this  country  perfects  the  title.  A  feoffment  did 
not  pass  th^  right.  It  was  the  livery  which  transferred  it.  A 
deed,  when  delivered,  has  the  same  effect  here  to  pass  the  title 
that  a  feoffment  with  livery  had  in  feudal  times.  Is  it  not  then 
reasonable  that  in  all  respects  it  is  as  effectual  as  the  feudal 
conveyance,  by  feoffment  with  livery  ?  If  it  is  as  effectual  on  all 
others,  why  not  equally  so  on  infants  ?  It  is  so.  No  reason  can 
be  imagined  for  making  a  feoffment  more  valid  than  a  deed  of 
bargain  and  sale.  And  every  reason  for  rendering  a  feoffment 
by  an  infant  operative  until  avoided  by  himself  or  representa- 
tives, applies  with  full  force  to  every  other  deed.  Perkins  was 
not  mistaken,  nor  were  Mansfield  and  those  who  have  suc- 
ceeded him;  nor  were  the  court  of  appeals  of  this  state,  and  of 
other  states,  mistaken  in  the  construction  given  by  them  to  the 
twelfth  section  of  Perkins. 

The  deed  of  an  infant  may  be  confirmed  vrithout  an  acknowl- 
edgment, or  delivery,  or  new  deed:  Bac.  Abr.,  tit.  Infancy;  15 
Mass.  220;  11  Johns.  541,  2,  8;  14  Id.  124;  Bingham  on  In- 
fancy, 65.  It  can  not,  therefore,  be  void.  Blackstone  says: 
"  Idiots,  and  persons  of  non-sane  memory,  infants,  and 
persons  under  duress,  are  not  totally  disabled  either  to  con- 
vey or  purchase,  but  sub  modo  only;  for  their  conveyance  and 
purchases  are  voidable,  but  not  actually  void."  Thus  dis- 
tinctly placing  all  the  persons  mentioned  on  the  same  ground, 
and  declaring  that  none  of  their  deeds  are  void.  The  deed  of  a 
lunatic  or  person  of  non-sane  mind  is  only  voidable:  Bever- 
lei/8  case,  4  Co.  123,  b.;  2  Black.  Com.  290;  Newland,  16; 
Shep.  Touch.  233.  And  all  the  cases  which  tend  to  the  doc- 
trine that  a  lunatic  can  not  stultify  himself,  at  the  same  time 
show,  in  advocating  that  position,  that  if  they  are  right  the  deed 
of  a  non  compos  can  not  be  void;  because,  if  he  can  not  avoid  it, 
a  present  interest  passes  by  it,  and  it  is  good  against  him.  If  a 
lunatic  may  plead  his  disability,  still  it  is  clear  that  the  other 
party  to  the  contract  can  not  avoid  it  on  that  account,  and. 
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therefore,  it  is  not  void.  And  there  is,  as  before  stated,  no  rea- 
son why  a  deed  by  a  person  of  non-sane  mind  should  be  void, 
when  that  of  an  infant  would  be  only  voidable.  As  to  infants, 
we  feel  very  clear  that  the  sound  and  rational  doctrine  is,  that 
their  deeds  are  not  void,  unless  on  their  face  they  show  that  it 
is  impossible  that  they  can  be  beneficial  to  them ;  and  we  are 
not  well  satisfied  that  even  then  it  would  not  be  better  and  more 
consistent  with  principle  and  policy  that  they  should  be  only 
voidable.  If  there  be  any  sensible  criterion  for  determining 
what  deeds  of  infants  are  void,  we  are  inclined  to  the  opinion 
that  it  is  not  the  '*  delivery,"  but  the  semblance  or  possibility 
of  benefit  to  the  infant;  and  that  if  this  be  a  good  test  at  all,  it 
should  apply  to  all  cases  with  equal  effect,  whether  they  be  con- 
tracts in  writing  or  by  parol;  excepting  such  acts  as  pass  or 
create  rights  or  obligations  by  record;  for  these  can  only  be 
avoided  during  infancy.  Such  was  the  opinion  of  Lord  Bay- 
mond  in  the  case  of  Holt  v.  Clarencieax^  and  seems  to  have  been 
the  opinion  of  the  learned  annotator  to  Fonblanque;  and  one  rea- 
son which,  if  there  were  no  others,  we  would  rely  on  in  confirma- 
tion of  this  sentiment,  that  no  deed  is  void  if  it  may  be  for  the 
infant's  benefit,  may  be  seen  in  the  acknowledged  fact  which 
seems  not  to  be  doubted  by  any,  that  all  such  deeds  may  be 
confirmed,  which  could  not  be  the  case  if  they  were  void:  *'  Nam 
quod  ah  inilio  nan  valei,  in  iractu  iemporis  non  convaieacet." 

A  parol  lease  by  an  infant  is  not  void :  1  Modem,  25.  Comyns, 
on  the  authority  of  the  dictum  in  Thompson  v.  Leach,  and  of 
Perkins,  sec.  13,  lays  it  down  that  the  bond  of  an  infant  is  void. 
By  looking  into  these  cases,  it  will  be  found  that  the  word  void 
only  means  *'  not  binding,"  or,  in  other  words,  "  voidable."  In 
the  case  in  Cro.  Eliz.  920,  it  is  evident  that  the  reporter 
uses  the  word  "void"  in  the  same  sense  as  "  voidable."  In 
Thompson  v.  Leach,  2  Salk.  675,  the  court  says:  ''The  bond 
of  an  infant  or  non  compos  is  void,  because  the  law  has  appointed 
no  act  to  be  done  to  avoid  them."  Thus  plainly  showing  by 
the  reason  assigned  that  such  bonds  are  only  voidable;  and  so 
it  is  of  all  or  nearly  all  the  cases  which  use  the  word  void,  in  ref- 
erence to  deeds  and  bonds  of  infants  and  persons  non  compos. 
The  application  of  one  test  alone  will  undeniably  prove  it.  All 
those  acts  may  be  ratified  or  confirmed  after  the  removal  of  the 
disability,  without  any  new  consideration;  and  in  all  of  them 
the  adult  and  the  sane  party  is  bound,  though  the  infant  and 
lunatic  may  avoid.  The  references  already  made  clearly  show 
this,  in  addition  to  which  the  following  are  cited:  *'  If  an  infant 

'  1.  a8tn.93Ti  ' 
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after  age  promise  to  pay  a  bond  executed  when  an  infant,  he  is 
bound :"  2  T.  B.  776.  * '  This  could  not  be  if  the  bond  had  been 
void:"  Cro.  Eliz.  700. 

In  Cro.  Eliz.  920,  it  is  said  that  a  penal  bond  bj  an  infant,  for 
necessaries,  is  *'  void;"  but  that  a  single  bond  is  **  valid."  It  is 
obvious  that  the  court  mean  that  the  penal  bond  is  voidable; 
and  this  will  be  self-evident  bj  scrutinizing  the  case  as  stated  by 
Coke.  It  shows  that  a  single  bond  for  necessaries  can  not  be 
avoided,  but  that  a  penal  bond  may  be,  and,  therefore,  is  not 
binding  until  ratified  or  assented  to  after  the  infant  is  twenty- 
one,  and,  consequently,  is  voidable.  Some  of  these  cases  show 
how  carelessly  the  word  void  has  been  used.  A  security  given 
by  an  infant  for  another  is  only  voidable:  2  T.  B.  766.  A. 
lease  by  an  infant  without  reservation  of  rent  is  voidable  only, 
and  he  can  not  plead  non  est  factum:  Noy,  130;  2  Inst.  483;  6  Co. 
119.  See,  also,  some  of  the  foregoing  authorities  showing  that 
the  adult  party  is  bound.  An  unequal  petition  is  only  voidable 
Go.  Lit.  171.  If  any  of  the  contracts  of  infants  shall  be  held 
void,  it  should  be  such  only  as,  not  apparently,  but  necessarily, 
operate  to  his  prejudice:  13  Mass.  240;  14  Id.  461. 

A  deed  of  bargain  and  of  sale  by  an  infant  is  not  void,  bat 
only  voidable :  6  Mass.  78;  1 N.  H.  73.  Without  amplifying  more, 
it  seems  to  the  court  that  it  is  authorized  to  deduce  from  the  cases 
cited,  and  the  principle  involved  in  them  all,  when  analyzed,  the 
following  conclusions:  First.  The  fact  of  title  passing  by  deliv- 
ery of  the  deed,  or  of  the  thing  granted,  is  not  more  essential  in 
considering  whether  the  deed  of  an  infant  or  non  compos  be  void 
or  voidable,  than  it  would  be  in  the  case  of  an  adult  and  sane 
person.  Second.  Nor  is  the  semblance  of  benefit  material  as  an 
exclusive  criterion.  Third.  If  '  *  the  delivery  "  be  a  proper  test, 
it  is  the  delivery  of  the  deed  and  not  of  the  thing  granted. 
Fourth.  But  the  rule  laid  down  by  Mansfield  seems  to  be  the 
only  just,  rational,  and  consistent  one;  that  is,  that  none  of  the 
contracts  of  infants  are  void,  except  such  as  those  in  which  it 
would  be  better  for  the  infant,  as  a  general  principle,  that  the^ 
should  be  void  than  voidable.  Fifth.  No  contract  of  an  infant  oi 
non  compos  is  void  if  it  can  be  confirmed  or  is  binding  on  the 
other  party  to  it;  and  the  cases  cited  to  prove  that  deeds  and 
bonds  of  infants,  etc.,  are  void,  prove,  when  subjected  to  this 
test,  that  they  are  only  voidable.  And,  surely,  the  doctrine 
could  not  be  tolerated  in  this  country,  that  all  deeds  by  infants 
are  void,  and  binding  neither  on  them  nor  the  other  parties  to 
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Bnt  8uch  must  be  the  conseqaenoe,  if  all  are  Void  that  do  not 
pass  title  by  livery  of  seisin;  for  there  is  no  livery  here.  And 
if  the  delivery  of  the  thing  were  necessary  in  the  case  of  a  deed, 
it  would  be  equally  so  in  other  contracts.  It  would  be  equally 
preposterous  to  decide  that  bonds  and  other  contracts  of  infanta 
are  void,  unless  they  exhibit  the  semblance  of  benefit.  If  any 
such  contract  be  void,  it  is  only  such  as  can  not  possibly  be 
beneficial  to  the  minor  party.  The  privilege  of  infancy  being 
personal,  the  other  party  to  contracts  with  infants  are,  and 
ebould  be,  bound.  It  is  enough  for  the  protection  and  security 
of  the  infant,  that  when  he  acquires  legal  discretion  he  may 
avoid  or  a£Srm  contracts  made  when  an  infant.  And  this  security 
is  increased  by  not  permitting  an  adult  party  with  whom  an  in- 
fant contracts  to  treat  such  contract  as  a  nullity.  Bind  the  other 
party,  but  leave  the  infant  free.  This  is  the  doctrine  of  the 
books.  It  is  the  dictate  of  reason,  and  is  the  only  maxim  that 
accords  with  the  privilege  of  infancy.  There  may  be  excep- 
tions, as  stated  by  Mansfield.  But  if  on  a  deed  the  proper 
test  be  the  delivery,  the  foregoing  considerations  and  citations 
are  deemed  sufficient  to  prove  that  on  that  hypothesis  the  deed 
in  this  case  is  voidable  only;  because  the  right  passed  by  deliv- 
ery of  the  deed,  not  of  the  land. 

If  the  possibility  of  benefit  be  the  proper  test,  then  the  deed 
in  this  case  can  be  no  more  than  voidable,  for  it  was  evidently 
beneficial.  And  if  neither  should  be  the  test,  as  we  should  say 
(in  the  absence  of  authority),  of  course  the  deed  is  not  void. 

The  next  question  which  occurs,  is,  can  the  appellee  (admit* 
ting  the  insanity)  be  permitted  to  take  advantage  of  it?  Privies 
in  blood  and  in  representation  may  avoid  the  voidable  deeds  of 
infants  and  lunatics.  All  the  authorities,  without  any  con- 
nanety ,  concur  in  this.  But  whether  purchasers  have  the  same 
privilege,  has  not  been  certainly  ascertained  by  the  same  un- 
varied uniformity  of  opinion.  Their  right  will  depend  on  what 
ia  meant  by  the  authorities  which  decide  that  privies  in  estate 
can  not  avoid.  The  words  **  are  voidable  by  himself,  by  his 
heirs,  and  by  those  who  have  his  estate,"  in  the  twelfth  section 
of  Perkins,  on  the  effect  of  deeds  by  infants,  have  received  dif- 
ferent constructions.  Some  judges  have  supposed  that  he 
meant  by  the  words,  **  who  have  his  estate,"  those  who  hold  by 
purchase,  in  contradistinction  to  heirs.  This  was  the  opinion 
of  the  supreme  court  of  New  York,  in  the  case  of  Jackson  v. 
Burchin^  14  Johns.  127.  The  only  reason  assigned  by  the  court 
^or  this  construction  is  that  in  Zouch  v.  Parsons,  and  in  Shep« 
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herd's  Touchstone,  233;  the  twelfth  section  of  Perkins  is  recog- 
nized as  sound  law. 

But  Mansfield  and  Shepherd  have  not  said  that  the  phrase, 
"  who  have  his  estate/'  means  purchasers.  They  say  nothing 
about  this.  They  refer  to  Perkins  to  prove  only  that  a  deed, 
passing  by  delivery,  is  only  voidable.  And  it  is  very  evident 
that  the  expressions  last  quoted  from  that  section  are  sus- 
ceptible of  other  constructions  than  that  given  by  the  court  of 
New  York,  as  will  appear,  not  only  by  an  analysis  of  the  whole 
section,  bui;  the  authorities,  which  would  apparently  establish 
another  and  different  doctrine.  Therefore,  as  the  opinion  in 
14  Johnson  seems  to  be  founded  on  a  misconception  of  Lord 
Mansfield  and  Shepherd,  and  assign  no  other  reason  in  its 
support  than  they  bad  said,  what  they  never  did  say,  it  should 
not  be  regarded  as  entitled  to  much  influence  on  this  point. 
1  Fonblanque,  60,  61,  asserts  that  neither  privies  in  estate  nor 
by  tenure,  can  avoid  the  deeds  of  infants  or  lunatics,  and  he  is 
supported  in  this  opinion  by  4  Coke,  124;  8  Id.  42,  b,  WhiUen- 
ham' 8  cane;  Newland,  19;  Jacob's  Law  Diet,  title  Infancy; 
Highmore,  114;  and  other  authorities.  Jacob,  after  quoting 
the  expressions  from  Perkins  (those  who  have  his  estate),  says, 
'*  but  privies  in  estate,  such  as  the  donor  of  an  estate  tail,  etc., 
and  privies  in  law,  as  the  lord  by  escheat,  shall  not  avoid,"  etc. ; 
and  Highmore  suggests  that  the  right  to  avoid  the  deeds  of 
persons  non  compos^  is  founded  on  the  statute  of  17  Ed.  II. ; 
which  declares  that  **  after  the  death  of  such  idiots  he  (meaning 
purchaser)  shall  render  it  (the  estate)  to  the  right  heirs,  so 
that,"  etc. 

None  of  these  cases  use  the  word  purchaser.  But  in  exem- 
plifying their  doctrine  they  mention  as  privies  in  estate,  by 
tenure  in  law,  only  remainder-men,  tenants,  lords  of  escheat, 
and  others  of  the  same  kind.  The  decision  in  Johnson,  so  far 
as  it  applies  to  a  purchaser,  may  be  reconciled  with  these  ap- 
parently opposing  authorities,  and  Perkins  may  mean  pur- 
chasers in  the  language  quoted.  We  think  he  does.  The  case 
cited  from  Johnson  was  one  in  which  an  infant  who  had  made  a 
deed  to  A. ,  after  he  came  to  the  age  of  twenty-one  conveyed 
the  same  land  to  B.,  and  the  question  was,  whether  B.  could 
take  advantage  of  the  infancy.  It  was  decided  that  he  could; 
because,  in  the  language  of  the  court,  Perkins,  in  the  twelfth 
section,  laid  it  down  that  privies  in  estate  had  that  right.  Al^ 
though  the  court  may  have  erred  in  this  construction  of  Perkins, 
and  thus  gave  a  reason  for  its  opinion,  which  was  too  compre« 


April,  1829.]  Bbeckenbidge^b  Heibs  v.  Ormsby.  83 

hensive,  yet  we  concur  in  the  opinion  that  the  last  purchaser 
might  avoid,  not  because  a  priv}'  in  estate  may  avoid,  but  be- 
cause a  privy  by  contract  or  representation  may,  and  such  is  a 
purchaser. 

None  of  the  cases  in  which  it  has  been  held  that  privies  in 
law  and  in  estate  can  not  avoid  the  voidable  deeds  of  infants 
and  lunatics  have  mentioned,  or  by  their  terms  include  a  sub- 
sequent purchaser  from  the  person  laboring  under  the  disa- 
bility. And  we  are  of  the  opinion  that  when  they  speak  of 
priyies,  who  are  not  allowed  to  avoid,  they  do  not  mean  such 
purchasers;  but  such  persons  as  hold  by  privity  of  estate  alone. 
Privies  in  estate  strictly  mean  those  only  between  whom  there 
are  certain  rights  and  relations  resulting  from  the  estate  held« 
and  not  from  contract  between  them.  Such  a  privity  in  estate 
or  in  law  exists  between  a  lessor  and  a  sublessee,  a  vendor  by 
deed  of  warranty,  and  a  remote  vendee  or  assignee,  the  lord  by 
escheat,  and  the  terretenant,  etc.  In  such  cases  there  is  no 
right  or  obligation  between  these  parties  growing  out  of  any 
contract  between  them.  All  their  rights  as  between  them- 
selves are  created  by  the  privity  of  estate.  But  it  is  not  so 
between  the  lessor  and  his  lessee,  the  vendor  and  his  immediate 
▼endee.  The  rights  and  obligations  which  subsist  between 
these  are  produced  by  their  contract  principally.  There  is  no 
pririty  of  estate  between  lessee  and  assigtiee:  1  Salk.  317. 
It  is  only  where  an  interest  in  the  same  estate,  without  any 
contract  between  the  parties,  called  privies  in  estate,  constitutes 
ihem  privies,  that  they  can,  with  strict  propriety  and  precision, 
be  denominated  privies  in  estate.  And  although  there  can  be 
a  privity  of  estate  and  of  contract  between  the  same  parties, 
the  authorities  which  maintain  that  "privies  in  estate  "  can  not 
avoid  the  deeds  of  infants,  etc.,  must  mean  those  only  whose 
privity  is  exclusively  that  of  estate.  Blackstone,  in  the  second 
volume  of  his  Commentaries,  page  355,  says  privies  to  a  fine 
are  such  as  are  any  way  related  to  the  parties  who  levy  the 
fine  and  claim  under  them  by  any  right  of  blood,  or  the  right 
of  representation;  such  as  are  the  heirs  general,  of  the  cognizor, 
the  issue  in  tail,  siuce  the  statute  of  Henry  YIII. ;  the  vendor, 
the  devisee,  and  all  others  who  must  make  title  by  the  persons 
who  levied  the  fine.  For  the  act  of  the  ancestor  shall  bind  the 
heir,  and  the  act  of  the  principal,  his  substitute,  or  such  as 
claim  by  any  conveyance  made  by  him  subsequent  to  the  fine 
leried.  The  same  doctrine  is  afBrmed  in  Coke,  87.  And 
Blackstone  says,  in  the  same  book,  2  Comrs.  291,  "  clearly  the 
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next  beir^  or  other  person  interested,  may,  after  the  death  of 
the  idiot,  or  non  compos^  take  an  advantage  of  hie  incapacity 
and  avoid  the  grant."  He  means  by  **  other  persons  inter- 
ested/' the  personal  representative,  or  any  one  who  has  ac* 
quired  a  right  to  the  estate  from  the  idiot,  or  non  compos,  by 
contract  after  the  deed  sought  to  be  avoided.  Of  this  there 
can  be  no  doubt.  *'  If  a  lessor  grants  his  reversion,  the  grantee 
and  lessee  are  privies  in  estate;  privies  in  contract  extend  only 
to  the  persons  of  the  lessor  and  lessee,  and  where  the  lessee 
assigns  all  his  interest,  here  the  lessor  and  lessee  remain  privy 
in  contract,  but  not  in  estate,  which  is  removed  by  assignment:'' 
Jacob,  title  Privies,  and  3  Co.  23. 

It  is  evident  to  us,  from  these  extracts,  if  there  were  no 
other  reason  for  it,  that  when  the  cited  books  speak  of  **  privies 
in  estate,"  they  do  not  mean  to  include  as  privies  the  vendor 
and  his  immediate  vendee.  And  these  authorities  also  show 
that  a  purchaser  or  devisee,  holding  his  right  from  the  infant 
or  non  compos,  derived  after  the  attainment  of  legal  discretion, 
or  restoration  to  sanity,  may  avoid  a  deed  made  for  the  same 
estate  during  disability.  Without  these  authorities  we  should  be 
of  this  opinion,  and  decide  that  the  cases  which  have  declared 
that  privies  in  estate  can  not  avoid  apply  only  to  those  between 
whom  and  the  infant  or  lunatic  there  is  only  a  privity  of  estate, 
and  not  a  privity  of  contract.  There  is  no  reason  why  a  pur- 
chaser from  a  person  who  had  conveyed  the  same  estate  previ- 
ously, and  when  an  infant,  shall  not  have  as  much  right  to 
avail  himself  of  the  disability,  as  the  heir  or  executor  of  the 
infant  has.  Indeed,  there  is  plainly  much  reason  for  his  hav- 
ing a  stronger  right.  He  has  paid  the  value  of  the  estate; 
they  have  given  nothing.  If  he  had  not  bought  it,  they  might 
have  reclaimed  it  from  the  purchaser  from  the  infant;  or  the 
infant  might  have  obtained  a  restitution  himself.  By  his  pur- 
chase after  the  removal  of  the  disability,  he  has  given  the  value 
of  the  estate  to  his  vendor,  and  which  inures  to  the  benefit  of 
his  heirs  and  personal  representatives;  as  they  might  have  re- 
covered the  estate,  if  he  had  not  bought  it,  and  have  virtually 
done  so  by  receiving  from  him  its  value,  why  should  he  not 
hold  it?  He  certaiuly  Las  as  good  a  right  to  it  as  if  the  heir, 
or  his  ancestor,  had  expressly  avoided  the  deed  made  during 
infancy,  and  afterwards  sold  it  to  him.  Besides,  the  deed  to 
him  conveys  all  the  right  that  the  vendor  had.  As  the  vendor 
had  a  right  to  avoid  the  former  deed,  certainly  the  vendee  has 
acquired  the  same  right.     Why  should  not  such  a  purchaser 
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have  equal  rights  with  a  second  mortgagee,  an  assignee,  or  a 
creditor?  Moreover,  the  last  deed  made  after  the  infant  was 
twenty-one,  avoids  that  made  daring  infancy.  An  infant  must, 
while  an  infant,  avoid  an  act  done  in  a  court  of  record,  but  an 
act  "  in  pais  "  can  only  be  avoided  effectually  after  he  is  twenty- 
one;  because,  when  he  becomes  twenty-one,  he  may  confirm  it,. 
although  before  he  may  have  attempted  to  avoid  it.  How  is 
an  infant  to  avoid  a  deed  ?  Certainly,  after  he  attains  the  ag& 
of  twenty-one,  he  may,  by  an  act  expressing  his  assent,  con- 
firm; and,  of  course,  an  act  done  after  twenty-one,  of  as  much 
solemnity  and  dignity  as  the  deed  evincing  his  disaffirmance, 
wUl  neceesaiily  have  the  effect  of  avoiding  it.  And  this  is  ex* 
preesly  so  decided  in  the  case  cited  from  14  Johnson. 

If,  therefore,  the  deed  made  after  the  disability  shall  have 
been  removed,  per  9e,  avoids  one  made  to  another  before  its  re- 
moval, the  vendee  in  the  last  deed  can  hold  the  estate  conveyed 
to  him,  by  showing  the  fact  that  when  the  first  was  made  a  dis- 
ability existed,  which  rendered  it  voidable;  and  for  which  it 
has  been  avoided  by  a  subsequent  deed  to  him,  and  he  must, 
therefore,  hold  the  estate,  unless  the  other  can  show  a  confirm- 
ation before  the  date  of  the  last  deed.  This  alone  is  decisive. 
And  this,  too,  is  positively  asserted  by  Blackstone  in  one  of 
the  foregoing  extracts.  There  is  another  consideration  to. 
prove  thai  the  vendor  and  his  vendee  are  not  considered  aa  i 
privies  in  estate,  in  the  sense  which  that  term  is  contended/ 
by  some  to  have  in  the  cases  which  affirm  that  privies  in  estate 
can  not  avoid.  Whenever  a  suit  is  brought  on  the  mere  privity 
of  estate  it  is  local.  And  it  has  never  been  intimated  that  a  suit 
by  the  vendee  against  his  vendor  is  local.  It  is  undeniably 
tiansitory.  It  is  a  suit  on  the  contract,  and  not  on  the  privity 
of  estate.  But  the  same  authorities  show  that  suits  by  privies 
in  estate  are  local.  Therefore,  the  conclusion  is  inevitable  that 
when  they  say  that  privies  in  estate  can  not  avoid  the  deeds  of 
infants,  etc.,  they  mean  only  such  as  those  mentioned  by  them, 
to  wit,  the  lessee  and  grantee  of  the  rftversion,  the  donor  and 
the  remainder-man,  etc.,  etc.,  who  acquire  no  right  from  the 
infant  or  non  compos^  do  not  represent  him  by  contract,  are  not 
bis  substitutes;  but  hold  and  claim  either  by  operation  of  law, 
or  by  the  gift  or  grant,  in  which  the  infant  or  non  compos  has 
had  no  active  or  voluntary  agency. 

The  lord,  by  escheat,  does  not  claim  by  any  act  or  contract 
of  the  deceased  holder.  He  does  not  derive  title  from  him;  nor 
does  the  remainderman,  nor  the  grantee  of  the  reversion,  hold 
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from  the  tenant  of  the  particular  estate  or  the  lessee,  bj  any 
eoitract  with  them,  or  in  consequence  of  any  act  done  bj  them» 
Between  such  parties  there  is  no  right  excepting  what  results 
from  mere  privity  of  estate  or  of  law,  and  therefore  some  are  called 
privies  in  law,  and  some  privies  in  estate.  They  are  not  priyies 
in  contract  or  in  representation,  as  the  purchaser  is.  And  we 
have  been  unable  to  find  any  case  which  intimates  that  a  sub- 
sequent purchaser  may  not  take  advantage  of  the  infancy  of  his 
vendor,  and  by  pleading  the  disability,  avoid  the  estate  conveyed 
by  the  infant  to  another,  when  the  vendor  labored  under  a  dis* 
ability  which  rendered  it  voidable. 

Hence,  we  conclude  that  the  apparent  discrepancies  in  the  au- 
thorities on  the  subject  do  not  in  fact  exist,  or  may  be  easily 
leeonciled;  and  therefore  concur  in  the  opinion  in  14  Johnson  thai 
41  purchaser  may  avoid  the  deed  which  his  vendor  might  avoid; 
andf  that  by  conveying  io  him,  the  vendor  for  himself  has  avoided 
it.  This  opinion  in  Johnson  is,  we  have  no  doubt,  sound  law, 
Although  the  reason  for  one  branch  of  it  is  misconceived.  But 
it  m&y  be  said  that  lunatics  can  not  stultify  themselves,  and 
ihejieioire  can  not,  like  infants,  avoid  their  deeds;  and  conse- 
quently that  purchasers  from  them  can  not  avoid  them.  This 
is  specious,  but  no  more.  Whether  a  person  non  compos  may 
or  may  not  plead  his  disability,  is  in  our  opinion  yet  a  '*  queslio 
rexaia,"  which,  without  any  violation  of  our  judicial  duties,  we 
might  decide  either  way.  The  reason  and  equity  of  the  case  are 
on  one  side;  the  weight  of  more  ancient  authority  on  the  other. 
But  the  hard  and  arbitrary  interdiction  enforced  by  some  ancient 
dicta ^  and  acquiesced  in  by  some  more  modern  cases,  and  in 
Kentucky  too,  has  been  relaxed,  where  it  originated,  more  and 
more,  as  light  has  been  diffused;  and  the  only  question  on  this 
point  would  be,  whether  the  doctrine  is  so  inflexibly  settled 
against  the  lunatic,  that  *' nolens  volens"  we  shall  be  bound  to 
recognize  it  as  the  fixed  law.  This  we  shall  not  now  decide 
because  it  id  not  necessary  to  do  so  in  this  case. 

Whether  a  non  compos  can  avoid  his  own  deed  or  not,  his 
heirs  and  representatives  may.  And  we  see  no  reason  why  a 
bona  fide  purchaser  from  him  may  not.  The  equity  and  reason 
of  the  privilege  apply  to  a  purchaser  as  well  as  to  an  heir.  Al- 
though the  lunatic  may  not  be  permitted  to  benefit  himself  by 
disaffirming  a  deed  made  by  him  under  mental  disability,  his 
subsequent  deed  to  a  purchaser,  after  a  recovery  of  sanity,  in- 
dicates his  dissatisfaction  with  the  former  one;  and  although 
it  may  not,  as  in  the  case  of  infancy,  avoid  the  first  deed,  it 
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Tests  in  another  as  much  right  to  do  it  as  the  heir  can  possess 
And  the  authority  of  one  of  the  extracts  from  Blackstone  seems 
d^iftire  on  this  point.  For  the  expression  *'heir  or  other 
person  interested/'  can  mean  nothing  else  than  the  heir  or 
other  person  who  shall  have  acquired  from  the  non  compos  an 
interest  in  the  estate  conveyed. 

We  are  therefore  of  opinion  that  the  appellee  in  this  case,  as 
purchaser,  has  the  same  right  to  plead  the  lunacy  of  Walter 
Beall  as  the  heirs  of  Walter  Beall  would  have.  But  can  such 
a  plea  be  availing  to  either  the  heirs  or  purchaser  ?  It  can  not; 
because  the  deed  to  Breckenridge  in  1802  (when  it  is  admitted 
that  W.  Beall  was  not  disabled),  is  a  confirmation  by  Beall  of 
that  made  in  1801;  and  Ormsby's  is  posterior  in  date,  to  wit, 
in  1804.  Any  act  which  shows  assent,  especially  a  recognition 
in  a  subsequent  deed  which  (as  that  of  1802  does)  refers  to 
and  describes  the  voidable  one  in  a  manner  to  evince  an  acqui- 
escence in  it,  is  a  valid  and  irrevocable  confirmation:  Bac.  Abr., 
tiUe  Infancy;  16  Mass.  220;  Gilb.  Ten.  75;  11  Johns.  542; 
Beaves'  Dom.  Bel.  240;  Philips  v.  Oreen,  Man.  of  0.  Appl's. 

Beall's  heirs,  and  all  claiming  under  him,  by  purchase  since 
1802,. are  estopped  by  the  recital  in  the  deed  of  1802,  from 
pleading  his  lunacy  to  avoid  the  previous  deed  of  1801.  The 
mortgage  of  1802  recites  that  that  of  1801  is  given  for  the 
same  property,  states  that  it  is  sufiicient  for  the  payment  of  the 
debts  to  be  secured  by  each,  and  certainly  is  an  effectual  waiver 
of  all  right  to  avoid  the  first.  Besides,  as  each  deed  was  exe- 
cated  to  Breckenridge,  whenever  the  estate  is  sold,  at  his 
instance,  or  that  of  his  representatives,  to  satisfy  the  first  mort- 
gage, all  title  passed  by  the  deed  of  1802  to  Breckenridge 
inures  to  the  purchaser  under  the  decree.  For  Breckenridge 
can  not  sell  the  estate  to  pay  one  debt,  and  still  hold  a  lien  on 
it  to  secure  others.  The  whole  title  is  sold,  and  title  is  a  unit. 
The  alleged  lunacy  of  W.  Beall,  therefore,  in  1801,  can  not 
benefit  Ormsby,  by  enabling  him  to  avoid  the  deed  of  1801. 
And  he  can  not  complain;  because  he  had,  when  he  purchased 
in  1804,  either  actual  or  legal  notice  of  all  the  mortgages;  and 
certainly  had  notice  of  them  when  he  purchased,  at  the  com- 
missioner's sale,  the  same  property  the  second  time. 

The  fact  that  the  appellants  were  willing,  when  the  first  de- 
Giee  was  rendered  directing  the  sale,  to  accept  commonwealth's 
paper,  can  not  benefit  Ormsby.  They  had  to  get  another  de« 
cree,  and  that  directed  the  sale  to  be  for  specie.  The  creditors 
were  under  no  obligations  to  take  bank  paper.    The  sale  is 
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good.  Nor  can  any  alleged  defect  in  the  proceedings  in  the 
suit  for  foreclosing  the  mortgage  benefit  Mr.  Ormsbj,  Waiv- 
ing the  very  questionable  attitude  in  which  he  presents  his 
claim  for  relief,  after  an  unsuccessful  attempt  to  avoid  his  pur- 
chase under  the  decree  in  the  circuit  court  pending  the  suit  in 
chancery;  the  fact  of  his  making  the  purchase  on  such  a  judicial 
sale,  and  the  additional  circumstance  that  his  property,  after 
judgment  on  his  bond  for  the  price  bid  by  him,  has  been  sold 
to  satisfy  that  judgment,  nevertheless,  without  any  of  these  ob- 
jections to  the  relief  sought  by  him,  which  would  be  vezy 
cogent,  the  decree  which  he  seeks  to  avoid  opposes  an  insuper- 
able barrier.  If  the  court  had  jurisdiction,  and  such  parties 
were  before  it,  as  to  enable  it  to  decree  at  all,  no  defect  of  par- 
ties or  other  irregularity  can  authorize  this  court,  or  any  other^ 
incidentally  to  call  the  decree  in  question,  or  consider  it  in  any 
other  light  than  that  of  a  final  and  conclusive  decision  between 
the  parties  to  it,  until  it  shall  be  reversed  by  the  appellate  court 
in  a  direct  proceeding  for  that  purpose.  Nothing  appears  which 
can  show  want  of  jurisdiction  in  the  circuit  court  of  Fayette. 

It  is  true,  if  none  of  the  defendants  reside  in  Fayette,  as  the 
mortgaged  property  was  elsewhere,  the  court  would  have  no 
jurisdiction  of  the  case.  But  unless  both  the  realty  and  the 
persons  were  out  of  that  county  and  fixed  in  some  other,  the 
court  had  jurisdiction.  A  bill  to  foreclose  is  in  rem  and  in 
personam.  And  either  the  thing  or  person  of  the  defendant 
gives  jurisdiction.  Now,  although  the  fact  may  be  that  none  of 
.the  defendants  reside  in  Fayette,  it  does  not  necessarily  so  appear 
in  the  record.  Process  is  executed  on  one  of  them  in  Fayette. 
And  there  is  no  evidence  in  the  case  which  would  authorize 
this  court  to  decide  judicially  that  Samuel  Beall,  on  whom  the 
sheriff  of  Fayette  served  a  subpena,  or  Norbome  B.  Beall,  who 
acknowledged  service  (and  both  of  whom  answered),  were  not 
resident  in  Fayette.  The  answers  do  not  deny  the  jurisdiction 
on  any  such  ground,  nor  could  the  plea  of  residence  be  material^ 
unless  the  Bealls  had  been  served  with  process  out  of  Fayette. 
There  were  certainly  both  complainants  and  defendants  enough 
to  make  a  case  fit  for  adjudication,  and  although  there  may  be 
others  who  might,  and  perhaps  ought  to,  have  been  made  par- 
ties, and  although  for  this  defect  the  decree  might  possibly  be 
liable  to  be  reversed,  such  a  defect  is  not  sufiicient  to  invalidate 
it  in  the  collateral  and  indirect  mode  attempted.  It  would  have 
been  more  regular  to  have  made  the  trustees  for  Samuel  Beall, 
defendants.    But  this  was  not  necessary.    Because,  1.  They  wexe 
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odIj  nominally  interested,  the  beneficial  interest  being  in  Beall's 
heirsywho  were  defendants;  and,  2.  The  time  which  had  elapsed 
from  the  date  of  the  trust,  and  the  tacit  admission  of  Beall's 
heirs  that  it  had  been  fulfilled,  are  sufficient  to  authorize  the  pre- 
Bompiion  that  it  was  extinguished.  S.  Beall's  heirs  are,  at  all 
eTents,  estopped  now  to  set  up  any  claim  under  the  trust,  and  of 
coarse  that  deed  can  not  render  the  right  of  Ormsby  more  inse- 
cure than  it  would  be  without  it:  Bui.  N.  P.  110;  3  Bro.  289; 
3  P.  Wms.  287;  7  Johns.  283;  8  Id.  386;  12  Id.  242;  5  Johns. 
Ch.  552. 

It  would  also  have  been  more  regular  to  have  made  Breck- 
enridge's  heirs  parties.  But  this  omission  can  not  render  the 
decree  a  nullity.  The  mortgage  was  only  a  collateral  security. 
Anything  that  assigns  or  extinguishes  the  debt,  transfers  or 
discharges  the  mortgage  deed:  2  Marsh.  109;  2  Burr.  978;  11 
Johns,  534;  15  Id.  819.  Where  a  mortgage  is  paid  off,  no 
release  is  neoessazy  to  reconvey  the  tiUe  to  the  mortgi^or: 
18  Johns.  7;  and  it  would  seem  from  this  case  that  it  is  not 
essential  that  the  payment  should  be  before  breach  of  the  con- 
dition.  A  payment  of  the  mortgage  debt  extinguishes  the 
mortgage  at  law  as  well  as  in  equity.  The  mortgage  is  but  a 
chattel  interest.  The  right  to  the  money  passes  to  the  personal 
representatiTe  of  the  mortgagee,  and  his  receipt  of  the  debt  is 
good  against  the  heir.  The  wife  of  the  mortgagor  is  dowable, 
and  the  wife  of  the  mortgagee  is  npt^  eyen  after  forfeiture. 
The  estate  mortgaged  may  be  sold  to  pay  the  mortgagor's  debts, 
bat  not  for  the  debts  of  the  mortgagee.  The  debt  can  not  be 
separated  from  the  mortgage.  The  mortgagee,  after  forfeiture, 
may  maintain  an  ejectment  against  the  mortgagor  to  recover 
the  pooDOsnion  of  the  estate  mortgaged,  that  he  may  have  the 
benefit  of  the  profita  But  the  legal  title,  pro/orma,  is  vested 
in  the  mortgagee  after  forfeiture  for  the  sole  purpose  of  secur- 
ing his  debt.  He  can  not  sell  or  assign  the  estate  without 
parting  with  the  debt,  and  it  seems  to  result,  necessarily,  that 
by  an  extinguishment  of  the  debt,  ipeo  facto^  the  perfect  legal 
title  relapses  to  the  mortgagor.  It  is  not  doubted  that  a  pay* 
ment  of  the  debt  before  forfeiture  extinguishes  the  mortgage  at 
law. 

Bat  there  are  many  learned  judges  who  doubt  whether  a  pay- 
ment after  a  forfeiture  will  have  the  same  effect.  On  this 
point,  there  is  great  diversity  in  the  cases  reported,  as  well  as 
in  the  **au4ioriia8  prudenhim,"  But  ever  since  the  days  of 
Hazdwieke,  the  opinion  has  grown  more  and  more  prevalent 


90  BR£CE£NBiDa£'8  HsiBS  V.  Obksbt.    [Kentucl^, 

that  a  payment,  at  any  time  before  the  title  has  been  passed 
to  the  mortgagee  by  a  decree  or  sale,  will  per  Be,  at  law,  as  it 
will  in  equity,  divest  the  mortgagee  of  all  title.  In  snpport  of 
the  foregoing  propositions,  see  4  Johns.  42,  43;  2  Bur.  969; 
Doug.  630;  Id.  455;  6  Johns.  294;  7  Id.  278;  10  Id.  381;  7 
Mass.  139;  5  Johns.  Ch.  552,  570,  454;  TuUee,  185,  186;  Pow. 
on  Mort.  683.  A  stranger  can  not  set  up  the  title  of  a  mort- 
gagee as  an  outstanding  title:  6  Johns.  290;  7  Id.  278;  10  Id. 
381.  A  conveyance  by  the  mortgagor,  with  covenant  of  seisin, 
before  foreclosure,  or  possession  taken  by  the  mortgagee,  is  no 
breach  of  the  covenant  in  his  mortgage:  7  Johns.  376.  The 
mortgagor  in  possession  may  maintain  trespass  against  the  mort- 
gagee for  an  entry  on  the  mortgaged  estate  after  forfeiture;  and 
if  the  defendant  plead  liberum  tenemerUum,  the  mortgagor  may 
reply  that  the  freehold  is  in  him:  Bunion  y.  Iferserean,  11 
Johns.  534.^ 

The  foregoing  propositions,  which  are  affirmed  and  undeniably 
sustained  by  the  authorities  which  we  have  cited,  leave  us  no 
just  ground  for  resisting  the  conclusion  that  a  payment  of  a 
mortgage  debt,  whether  before  or  after  forfeiture,  is,  in  law  as 
well  as  in  equity,  an  extinguishment  of  all  title  in  the  mort- 
gagee to  the  estate  mortgaged;  and  that,  consequently,  no 
reconveyance  in  either  case  by  the  mortgagee,  or  his  hein,  is 
necessary  to  perfect  the  title  of  the  mortgagor  or  of  a  purchaser 
under  a  decree  of  foreclosure  and  sale.  Either  a  payment,  or 
a  sale  by  decree,  would  seem  sufficient.  If  we  are  mistaken  in 
some  of  the  reasons  for  this  opinion,  still,  as  the  executor  of  the 
mortgagee  has  a  right  to  the  debt,  if  he  sue  in  chancery  and 
obtain  the  amount  of  it,  by  sale  of  the  property  the  heir  is 
bound,  because  he  is  represented  **  quo  ad  hoc,"  by  the  execu- 
tor, and  it  would,  therefore,  seem  that  the  title  of  the  heir 
passed.  The  mortgagor  may  maintain  a  bill  against  the  mort- 
gagee, or  his  heirs,  for  a  release  or  reconveyance  after  payment. 
But  this  is  not  because  the  payment  is  not  an  extinguishment, 
but  only  because  the  fact  of  payment  may  not  be,  at  all  times, 
conveniently  susceptible  of  proof  without  written  or  record 
evidence.  Such  a  bill,  in  such  a  case,  is  filed  as  a  precautionary 
measure.  But  the  fact  of  payment  is  sufficient,  if  it  can  be 
made  to  appear  without  a  reconveyance,  particularly  if  it  be 
manifested  by  a  decree  of  court.  In  this  case,  the  final  decree 
which  will  be  rendered,  and  the  former  decree,  under  which  the 
lot  was  sold,  will  be  ample  and  indisputable  evidence  of  the 

I.  Amyan  t.  Menereau,  11  Johns.  634  f6  Am.  Dm.  898]. 
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psjment  of  the  mortgage  debt,  and  the  cooBequent  extinguish- 
ment of  the  title  of  Breckenridge's  heirs.  The  executors  of 
John  Breckenridge  have  a  right  to  receive  the  money.  The 
beira  not  only  assent  to  their  receiving  it,  but  in  this  suit  insist 
OD  it.  If,  therefore,  they  could  have  any  legal  right  to  the  lot, 
after  the  payment,  they  have  waived  it,  and  will  forever  be  es- 
toppe'l  by  this  record,  from  asserting  it. 

We  are  therefore  of  opinion  that  Breckenridge's  heirs  were 
not  necessary  parties,  although  it  would  have  been  more  proper, 
for  the  prevention  of  future  contests  or  doubts,  to  have  made 
them  parties.  But  if  we  shall  be  mistaken  in. this  opinion, 
nevertheless,  the  decree  was  not  a  nullity,  and  can  not  be  dis- 
regarded by  the  court  in  this  case.  If  Ormsby's  title  would  not 
be  secure  without  a  conveyance  by  Breckenridge's  heirs,  still 
tbe  sale  should  not  be  canceled,  unless  it  could  be  shown  that  he 
coold  not  procure  such  a  conveyance.  He  would  only  have  bad 
a  right  to  go  into  chancery  to  obtain  a  release  by  the  heirs. 
As,  therefore,  in  this  suit,  in  which  they  are  parties,  they  seem 
to  waive  all  pretense  to.  any  claim  to  the  mortgaged  property, 
and  as  a  reconveyance  may  be  decreed  if  desired,  so  as  to  remove 
tbe  most  fastidious  objection  to  the  title  of  Ormsby,  no  ground 
is  fornisbed,  in  any  aspect  of  the  case,  for  perpetuating  the  in- 
junction. If  Ormsby  desires  a  release  by  the  heirs,  he  can  have 
it,  and  then  there  could  be  no  objection  to  enforcing  his  con- 
tract of  purchase. 

The  decree  of  the  circuit  court  is,  therefore,  reversed,  and  the 
cause  remanded  with  instruction  to  dissolve  the  injunction,  and 
decree  a  release  by  Breckenridge's  heirs,  if  Ormsby  ask  for 
it.  But  as  he  did  not  file  his  bill  to  obtain  title,  nor  com- 
plain in  it  that  he  could  not  get  it,  and  as  he  has,  in  our 
opinion,  all  the  right  that  ever  vested  in  W.  Beall  or  J.  Breck- 
enridge, and  as  good  a  one  as  Breckenridge's  heirs  can  make  to 
him,  he  most  pay  the  costs  in  this,  and  in  the  circuit  court. 

Petition  for  a  rehearing  presented  and  overruled. 


CoHTBACTS  or  LuKATiGS,  WHgfMJSit  VoiD  OB  VoiDABLB. — This  suhject  will 
be  foand  discossed  at  length  in  the  note  to  Jackson  v.  King,  15  Am.  Dea 
261-369,  and  tbe  conclusion  there  arrived  at  is  that  such  contracts  are  void- 
sble,  and  not  void,  particularly  if  made  prior  to  office  found. 

Delivert,  What  Cokstitutes. — The  authorities  in  this  series  will  be 
foond  collected  in  the  note  to  Bams  v.  Haich,  14  Am.  Dec  371,  upon  what 
is  sufficient  to  constitute  a  delivery. 

htTAsrn*  CoiTTBACTB  are  voidable,  not  void:  Other  v.  HoudlH^  7  Am.  Dea 
131,  note  136;  Whitney  v.  Dvichy  Id.  234,  note.  When  and  how  such  con- 
lEKia  may  be  avoided:  See  note  to  PhiUps  v.  Oreen,  13  Id.  131. 
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Vanada's  Heirs  v,  Hopkins'  Administbatobs. 

[1  J.  J,  MlBtHAIXp  286.1 

OoNSTRUonoK  or  Powers  Givbn  Aosnt. — A  person  ZDay  act  by  an  author- 
ized agent,  bat  all  powers  conferred  must  be  construed  with  »  view  to 
the  design  and  object  of  them,  and  the  means  most  usual  and  proper  for 
carrying  their  design  and  object  into  effect,  due  consideration  being 
given  to  the  language  employed. 

Ck>URTS  NoncB,  ex  orncio,  the  fluctuations  and  mutations  in  language. 

Power  being  Givsk  to  Do  a  Thing,  the  means  to  accomplish  it  are  neo- 
essarily  granted.  A  power  "to  sell"  land,  implies  the  power  to  bind 
the  principal  to  convey  with  general  warranty,  and  authorifles  the  agent 
to  bind  his  principal,  by  writing,  to  make  the  purchaser  a  sufficient  deed 
upon  the  purchase-money  being  paid. 

Agent  Exceeding  his  Authobitt,  When  Contract  mat  be  Envobgxd. — 
If  an  agent  in  selling  land  adds  covenants  not  authorized  by  his  author- 
ity, the  purchaser  may  enforce  so  much  of  the  contract  as  oonfcxins  to 
the  authority,  or  claim  a  rescission  of  the  whole  if  the  principal  will  not 
enter  into  the  covenants. 

Bill  in  ohanoeiy  for  a  specific  performance.  Error  to  the 
Henderson  circuit.    The  opinion  states  the  case. 

GrUtenden  and  Dermy^  for  plaintiffs. 

JUayea,  contra. 

By  Court,  XIhdbbwood,  J.  The  chief  question  in  this  pause 
turns  on  the  validity  of  the  acts  of  Samuel  Hopkins,  deceased, 
acting  in  the  character  of  attorney  in  fact  for  Walter  Alves. 
On  the  twenty-seventh  of  September,  1807,  Alves  executed  a 
power  of  attorney,  vesting  authority  in  Hopkins  to  sell  four 
hundred  and  ninety-four  and  three-fourths  acres  of  land  in 
Henderson's  grant;  ''  also  all  his,  said  Alves',  part  of  share  of 
the  northwest  quarter-section  of  lot  No.  5,  north  of  Oreen  river, 
in  said  grant,  being  the  same  that  was  allotted  to  James  Hogg 
by  the  company  in  the  deed  of  partition,  forty-one  forty-eighth 
parts  thereof  being  by  him  conveyed  to  George  Hogg,  and  by 
him  to  said  Alves.  The  deeds  which  show  the  above  convey- 
ances being  recorded  in  the  office  of  Henderson  county,  the 
legal  title  to  the  remaining  seven  forty-eighth  parts  still  remain- 
ing in  the  heirs  and  representatives  of  said  James  Hogg,  of  whom 
said  Walter  is  one,"  etc.  The  power  proceeded  as  follows: 
''And  I  authorize  my  said  attorney  to  sell  my  said  forty-one 
forty-eighths  of  said  lot,  say  eight  hundred  and  forty-five  acres, 
as  it  is  at  present  undivided,  or  to  obtain  any  equitable  division 
thereof,  agreeably  to  law,  and  sell  it  all  together  or  partially,  as 
he  may  think  best;  and  I  further  empower  said  Samuel  Hopkins 
to  sell  for  credit  or  otherwise,  and  for  such  sums  of  money  as  he 
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fflsy  think  proper,  and  I  do  hereby  bind  myedf  to  ratify  and 
oonfiim  whateyer  my  said  attorney  shall  legally  do  in  my  name, 
in  yirtae  of  the  premiaea.**  On  the  thirteenth  of  Ootober,  1808, 
said  Hopkina,  ^for  himaelf,  and  aa  attorney  for  Walter  Alves," 
entered  into  a  contract  with  Martin  Vanada  and  Oharlea  Win- 
pee,  in  whioh  it  ia  stated  that^  **  Hopkins,  for  himself,  and  as 
attorney,  eto.,  hath  sold  all  the  land  they  own  or  possess  in 
Henderson's  grant,  in  lot  No.  5,  on  the  north  side  of  Oreen 
river,  lying  north-east  of  a  line  to  be  ran  aoross  the  said  lot 
No.  5,  to  begin  at  Griffith's  pond,**  eta  The  agreement  farther 
uys:  **  Samael  Hopkina  obliges  himself,  his  heirs,  eto»,  for  him- 
self, and  aa  attorney  aa  aforesaid,  to  make  or  oaase  to  be  made 
to  them,  to  wit  (Vuiada  and  Winpee),  a  good  title  in  fee-simple 
to  the  said  lands,  with  general  warraiiiy,"  and  it  is  signed  and 
sealed  thas:  ^Samael  Hopkins,  for  himself,  and  aa  attorney 
for  Alvea.**  [Seal]  The  contract  between  Hopkins,  for  him- 
oelf  and  attorney  in  fact  for  Alves,  and  Vanada  and  Winpee 
does  not  specify  any  certain  qaantity  of  acres  aa  baying  been 
Bold,  bat  Vanada  and  Winpee  were  to  have  all  the  land  owned 
by  Hopkina  and  Alyes  indaded  within  the  boondariea  of  lot 
Na  6,  lying  north  east  of  a  line  to  ran  across  said  lot  No.  5, 
*'to  begin  in  Griffith's  pond,"  eta  A  sanrey  haying  been  eze- 
cated  to  ascertain  the  qaantity,  it  was  foand  that  there  were 
three  hundred  and  twenty-fiye  acres,  which  the  bill  alleges  were 
told  by  Hopkins  aa  attorney  in  fact  for  Alyes.  Hopkins  and 
Alyea  being  dead,  and  neither  haying  conyeyed  the  land  to 
Vanada  (who,  by  a  diyision  of  the  land  jointly  boaght  by  him 
and  Winpee,  had  become  entitled  to  the  said  three  handred  and 
twenty-fiye  acres),  he  filed  his  bill  against  the  heirs  of  Alyes  and 
Hopkina  and  the  administrator  of  Hopkins,  with  a  yiew  to  haye 
a  specific  exemption  of  the  contract,  and  for  general  relief. 
The  heirs  of  Alyes  do  not  resist  a  specific  ezecation  of  the  eon- 
tract  apon  any  plaasible  groand,  other  than  the  want  of  aa- 
thority  on  the  part  of  Hopkins,  ander  his  power,  to  bind  them 
or  their  ancestors  by  the  contract  as  made  and  entered  into 
with  Vanada  and  Winpee.  The  points  relied  on  by  them  are: 
1.  That  the  power  of  attorney  did  not  authorize  Hopkins  to  sell 
ksB  than  Alyes'  entire  interest  in  lot  No.  5,  without  first  haying 
procured  a  diyision  and  a  seyerance  of  his  interest  from  that  of 
his  co-tenants,  in  which  eyent  it  is  conceded  he  might  haye 
sold  less  than  the  entire  interest;  and,  2.  That  the  contract,  as 
signed  by  Hopkins,  does  not  impose  any  obligation  on  them  or 
thdr  ancestors. 
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In  relation  to  the  first  ]>oint,  the  defendants,  heirs  of  Alves, 
insist  that  Hopkins  departed  from,  and  exceeded  his  power, 
and  consequently  that  his  acts  are  void.  We  readily  admit, 
that  whatever  act  an  agent  does,  unauthorized  by  the  authority 
vested  in  him,  is  not  binding  on  his  principal,  and  we  also  con- 
cede that  agents  ma^  be  limited  and  restricted  to  specified  and 
particular  acts,  so  that  they  may  be  deprived  of  all  discretion. 
To  enforce  these  doctrines,  it  was  useless  to  cite  authoritv. 
They  are  based  upon  the  common  sense  of  all  men,  and  en- 
grafted in  every  civil  code;  and  were  it  otherwise,  the  princi- 
pal's most  valuable  rights  might  be  sacrificed  by  the  ignorance 
or  wickedness  of  an  agent,  in  whom  the  principal  had  no  in- 
tention to  vest  any  discretion,  or  to  give  any  power,  but  to 
carry  into  effect  positive  instructions.  Whenever  one  man  pre- 
sents himself  as  the  agent  of  another,  it  is  the  duty  of  all  who 
may  have  transactions  with  him,  in  his  representative  character, 
to  inquire  into  the  extent  of  his  authority,  and  they  must  deal 
with  him  at  their  peril. 

But  all  powers  conferred  must  be  construed  with  a  view  to 
the  design  and  object  of  them,  and  the  means  most  usual  and 
proper  for  carrying  their  design  and  object  into  effect,  having 
respect  to  the  language  which  the  maker  of  the  power  employs 
to  convey  his  meaning  and  intent.  Th^  language  of  all  nations 
is  liable  to  fluctuate  with  the  changes  that  take  place  in  the 
progress  of  time,  in  their  affairs  and  condition.  A  word  or  a 
phrase  which  has  a  definite  meaning,  and  which  will  be  uni- 
versally understood  in  the  same  sense  by  all  who  speak  the  lan- 
guage, from  various  causes,  may  lose  its  original  signification, 
and  ultimately  have  a  meaning  attached  to  it  essentially  differ- 
ent. It  is  the  duty  of  courts  to  take  notice  of  these  mutations 
in  language.  Without  doing  so,  they  can  not  observe  the  g^eat 
and  paramount  rule  of  effectuating  the  intentions  of  men  in  all 
their  transactions.  Accordingly,  in  the  case  of  Lampion  v.  Mtig- 
gard,  3  Monroe,  149»  this  court  have  interpreted  the  expressious 
•f  Kentucky  currency  "  and  "  currency  of  the  state,"  which  are 
equivalent,  to  mean  very  different  things  at  different  times. 

Had  Hopkins  authority  vested  in  him,  by  the  power  to  sell 
less  than  the  entire  interest  of  Alves  in  lot  No.  5  ?  If  he  Lad 
not,  then  he  has  conferred  no  right  on  Vanada,  and  imposed  no 
obligation  on  Alves.  The  question  must  be  answered  by  con- 
struing the  power  according  to  the  rule  prescribed;  that  is, 
with  a  view  to  the  design  and  object  of  the  power,  and  the 
means  most  usual  and  proper  for  carrying  the  design  and  object 
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into  effect,  ascertaining  these  by  the  popular  significance  of  the 
language  employed  at  the  date  of  the  power,  by  its  maker,  to 
conyey  his  meaning. 

The  first  sentence  in  the  power,  relative  to  lot  No.  5,  author- 
izes Hopkins  to  sell  all  Alves'  part  or  share  of  the  north-west 
quarter-section  of  lot  No.  5.  Were  this  the  only  sentence  in 
relation  to  this  land,  there  could  be  no  doubt  of  Hopkins'  au- 
thority to  sell,  not  only  the  forty- one  forty-eighths  conveyed  to 
him  by  George  Hogg,  but  also  the  interest  he  held  in  the  resi- 
due, as  one  of  the  heirs  of  James  Hogg.  By  subsequent  sen- 
tences, the  power  states  that  the  attorney  may  sell  forty-one 
forty-eighths  of  said  lot,  say  eight  hundred  and  forty-five  acres, 
as  it  was  undivided;  or  to  obtain  a  division  and  sell  it  altogether, 
or  partially,  as  he  may  think  best.  It  is  contended  that  those 
last  sentences  qualify  the  first,  and  deny  to  the  attorney  the 
power  to  sell  the  interest  of  Alves,  held  as  one  of  the  heirs  of 
James  Hogg,  and  also  confine  the  attorney  to  making  a  sale  of 
the  whole  eight  hundrf^  and  forty-five  acres,  as  it  stood,  undi- 
vided, at  the  date  of  the  power,  to  qne  or  more  purchasers, 
in  a  single  contract,  at  the  same  time,  or  to  a  sale  of  Alves' 
interest  altogether,  or  in  parcels,  after  a  division  shall  have 
been  obtained.  There  is  no  express  declaration  on  the  face 
of  the  power,  which  shows  an  intention  on  the  part  of  Alves 
to  limit  and  restrict,  by  these  latter  sentences,  the  opera- 
tion of  the  grant  of  the  power  in  the  first  instance,  to  sell  the 
entirr  interest.  The  argument  in  favor  of  such  restriction  is 
founied  on  the  supposition  that  the  authority  to  sell,  in  Ute 
particular  manner  pointed  out,  excludes  the  idea  that  a  sale  can 
be  effected  in  any  other  way.  We  are  of  opinion  that  the 
maxim,  "  expressio  vKVf<'  ca  exclnsio  aUeritia"  does  not  apply. 
Such  a  construction  would  tend  to  nullify  the  grant  of  power  to 
sell  the  entire  interest  first  given,  which  does  not  prescribe  any 
rule  for  the  government  of  the  attorney  in  selling.  All  the 
grants  of  power  can  stand  together  by  a  construction  of  the  in- 
strument giving  effect  to  all  its  parts,  and  one  more  congenial 
with  the  intention  of  Alves,  to  be  collected  from  considering 
the  general  import  of  the  whole  instrument,  than  that  con- 
tended for  by  the  appellant's  counsel;  it  is  this:  as  authority 
had  been  previously  given,  without  any  restriction,  to  sell  four 
hundred  and  ninety-four  and  three  fourths  acres,  part  of 
Thomas  Hart's  lot  No.  7,  and  as  the  first  sentence  in  relation  to 
his  (Alves')  interest  in  lot  No.  5  is  equally  extensive,  and  as  the 
authority  to  seU  both  is  so  fur  placed  upon  the  same  footing. 
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he  intended  to  make  no  difference  between  them;  but  as  othera 
had  a  veiy  small  interest  with  him  in  the  last  tract,  he  gave  the 
power  to  have  their  interest  separated  from  his,  if  the  attorney 
should  deem  that  trouble  and  expense  incident  to  it,  useful  in 
the  accomplishment  of  the  object  in  view,  to  wit,  the  sale  of 
the  land;  and  added  the  expression,  '*  sell  it  altogether  or  par- 
tially, as  he  may  think  best,"  not  for  the  purpose  of  restricting 
power  already  Tested,  but  to  satisfy  all  purchasers  that  in  any 
event,  his  attorney  in  fact  was  completely  authorized  to  sell, 
without  restriction.  Moreover,  as  the  heirs  of  James  Hogg 
owned  a  small  part  of  the  land,  purchasers  might  make  that  an 
objection;  if  so,  Hopkins  was  vested  with  power  to  obviate  it 
by  procuring  a  division. 

Hence,  the  power  to  procure  a  division  was  inserted,  though 
abundance  of  caution  to  enable  the  attorney  to  obviate  difficul- 
ties which  might  be  started  by  those  wishing  to  purchase,  with- 
out any  intention  to  limit  the  general  power  to  sell,  previously 
vested.  This  view  is  fortified  by  the  unlimited  discretion  given 
Hopkins  as  to  price  and  credits.  Believing  that  there  is  no  less 
authority  in  Hopkins,  by  the  power  to  sell  Alves'  interest  in 
lot  No.  5,  than  there  is  to  sell  his  interest  in  No.  8,  it  is  still  to 
be  decided  whether  Hopkins  could  lawfully  sell  a  smaller  quan- 
tity than  the  entire  interest.  This  brings  us  to  the  considera- 
tion of  the  means  which  may  be  employed  to  effectuate  the 
power. 

When  a  power  is  given  to  do  a  thing,  the  use  of  the  means 
to  accomplish  it  are  included  and  necessarily  granted  likewise. 
These,  according  to  the  rule  already  prescribed,  should  be  such 
as  are  most  usual  and  which  are  proper  to  accomplish  the  thing 
intended  to  be  done.  They  should  be  such  as  are  ordinarily 
used  by  prudent,  discreet  men  in  doing  similar.business.  The 
courts  must  notice  the  transaction  and  bubiness  of  society,  and 
from  their  knowledge,  ex  officio^  determine  on  the  usual  and 
proper  adaptation  of  means  to  accomplish  an  end  for  which 
power  is  vested  in  au  attorney  in  fact.  Hopkins  was  authorized 
to  sell  two  tracts  of  land,  one  of  four  hundred  and  ninety-four, 
the  other  of  eight  hundred  and  forty-five  acres;  was  he  bound 
to  sell  by  entire  tracts  ?  His  letter  of  attorney  does  not  so  di- 
rect. Is  it  usual  for  those  wishing  to  sell  lands,  having  so 
much  in  a  body,  to  sell  by  entire  tracts,  or  to  divide  them  so  as 
to  suit  purchasers,  leaving  the  part  unsold  in  convenient  form 
for  future  sale,  when  a  purchaser  may  present  himself?  We 
have  no  doubt  such  has  been  the  common  practice  of  prudent, 
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diacreet  men  in  managing  their  own  estatea;  and  if  bo,  an  agent 
acting  under  a  general  power  to  sell,  may  do  the  same  thing. 

The  aitaationof  the  country  affords  strong  reasons  in  support 
of  such  practice  on  the  part  of  owners  and  their  agents.  Two 
hondred  acres  of  land  will  make  a  comfortable  farm;  a  large 
portion  of  the  landholders  of  the  country  do  not  own  more,  and 
many  who  wish  to  buy  land  are  not  able  to  pay  for  more.  Un- 
less, therefore,  Hopkins  had  power  to  sell  less  than  an  entire 
tract,  he  was  placed  by  his  principal  in  a  condition  in  which  he 
was  unable  to  act  according  to  the  circumstances  by  which  he  was 
Borrounded,  and  the  general  practices  of  the  country.  To  put 
Buch  a  construction  on  the  power  as  would  result  in  a  denial  of 
the  UBoal  means  to  accomplish  the  end,  would  be  to  make  the 
power  ineffectual.  We  have  no  doubt  but  it  did  authorize 
Hopkins  to  sell  either  tract  in  parcels,  and  that  his  discretion 
was  confided  in  as  it  respects  the  quantity  of  either  tract  he 
might  sell.  It  is  conceded  that  there  are  many  cases  where  an 
agent  would  not  be  authorized  to  divide  and  cut  up  the  thing 
to  be  sold,  but  that  he  would  be  bound  under  a  general  power 
to  sell  the  entire  thing.  The  principles  already  advanced  indi- 
cate when  it  would  be  proper  to  take  the  one  course  or  the 
other. 

We  do  not  coincide  with  the  circuit  court  in  the  opinion  that 
Hopkins  had  no  authority  to  sell  less  than  the  whole  eight  hun- 
dred and  forty-five  acres  until  Alves'  interest  was  severed  from 
that  of  his  co-tenants.  But  it  is  urged  that  Hopkins  sold  to 
Tanada  and  Winpee  three  hundred  and  twenty-five  acres,  by 
metes  and  bounds,  and  thus  he  sold  land  which  in  part  be- 
longed to  James  Hogg's  heirs,  as  no  division  had  been  effected 
between  them  and  Alves.  This  view  of  the  subject  is  not  war- 
ranted by  the  written  contract  entered  into  between  Hopkins, 
Tunada,  and  Winpee.  By  that  contract,  Hopkins,  for  himself 
aod  Alves,  only  sells  the  land  they  owned  or  possessed  in  lot 
number  five,  north-east  of  a  line  to  be  run  across  the  said  lot, 
etc.  If  James  Hogg's  heirs  had  any  interest  iu  lot  number 
five,  north-east  of  the  contemplated  line,  they  retain  it  yet,  and 
we  perceive  no  objection  to  decreeing  a  conveyance  of  Alves' 
interest,  north-east  of  that  line,  to  Yanada's  heirs,  and  leaving 
them  and  Hogg's  heirs  to  settle  their  interests  iu  common,  if 
such  shall  be  created,  upon  the  principles  of  law  applicable  to 
Bach  cases. 

The  contract  signed  by  Hopkins  states  that  the  conveyance  is 
to  be  made  by  deed,  with  general  warranty.     It  is  contended 
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that  this  is  unauthorized  by  the  power,  and  7  Johnson,  390,  and 
5  Johnson,  57,  are  relied  on  as  authorities  to  establish  the  posi* 
lion.  The  case  in  7  Johnson  was  that  of  an  authority  given  to 
sell  a  ship.  It  was  special.  The  agent  practiced  a  fraud  in  the 
sale,  and  the  question  was,  whether  the  principal  was  liable  for 
it.  The.court  held  the  negative,  and  very  properly.  A  special 
delegation  of  power  to  sell  a  ship  in  the  same  manner  that  the 
owner  might,  gave  no  authority  to  practice  a  fraud  for  which 
the  principal  would  be  liable.  The  agent,  therefore,  having  ex- 
ceeded his  authority,  was  responsible  far  his  fraud,  and  not  hia 
principal.  There  is  a  distinction  between  the  acts  of  a  general 
agent,  constituted  by  parol,  and  known  by  his  general  conduct 
in  the  business  of  his  principal,  and  those  of  a  special  agent 
with  power  to  do  a  particular  act;  a  power  to  make  representa- 
tions is  said  to  be  necessarily  implied  by  such  general  agency, 
and  if  they  be  falsely  and  fraudulently  made,  it  is  said  the  prin* 
cipal  shall  be  answerable.  In  these  doctrines  we  find  nothings 
decisively  applicable  to  the  present  case.  They  have  grown  out 
of  mercantile  transactions,  and  there  is  strong  reason  for  hold- 
ing the  principal  liable  for  the  frauds  of  his  agent  in  all  cases 
where  an  authority  to  make  representations  can  be  implied. 

The  case  in  6  Johnson  is  more  analogous  to  the  present.  In 
that  case,  it  was  held  that  an  authority  to  sell  and  to  execute 
conveyances  and  assurances  in  the  law,  of  the  lands  sold,  and 
where  no  power  was  given  to  bind  the  principal  by  covenants, 
that  a  covenant  of  seisin  inserted  in  the  deed  executed  by  the 
attorney,  was  void.  The  reason  assigned  for  it  by  the  court  is^ 
that  as  a  conveyance  or  assurance  is  good  and  perfect,  without 
either  warranty  or  personal  covenants,  they  are  not  necessarily 
implied  in  an  authority  to  convey.  There  is  no  reference  to 
authorities  in  support  of  this  case,  and  it  may  be  well  doubted 
whether  in  this  state  it  can  be  regarded  as  sound  law  to  the 
extent  insisted  on.  The  court  state,  in  the  case  in  5  Johnson, 
that  no  power  was  given  to  bind  the  principal  by  covenants.  If 
the  letter  of  o^ttomey  in  that  case  contained  a  clause  limiting^ 
the  agent's  power,  in  express  terms,  and  forbidding  him  to  at- 
tempt binding  the  principal  by  personal  covenants,  we  readily 
admit  that  all  such  covenants  inserted  in  the  deed  were  void, 
but  if  the  letter  of  attorney  was  merely  silent  on  the  subject, 
then  we  doubt  the  correctness  of  the  opinion  as  applicable  to 
similar  transactions  in  this  state. 

The  power  executed  by  Alves,  authorizes  Hopkins  to  selL 
It  says  nothing  about  Hopkins  executing  conveyances  of  tlie 
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title,  or  bonds  for  the  title.  It  giyes  Hopkins  unlimited  di&< 
cretion  as  to  credits.  The  statute  of  frauds  requires  contracts, 
relating  to  the  sale  of  land,  to  be  reduced  to  writing.  When 
Hopkins  made  a  contract  of  sale,  under  the  power  of  AWes,  to 
make  it  obligatory  under  the  statute,  it  must  be  reduced  to 
writing  either  by  an  executory  contract  or  by  deed,  passing  the 
title.  If  the  power  to  sell  does  ndt  necessarily  import  a 
power  to  convey,  or  the  power  to  execute  a  title  bond,  or 
other  executory  contract  binding  Alves  to  make  a  title, 
then  his  letter  of  attorney  to  Hopkins,  although  solemnly 
executed,  would  have  no  practical  and  binding  effect.  To  con- 
ader  it  a  nullity  would  be  absurd.  How  far,  then,  did  it  go  in 
vesting  Hopkins  with  power  to  bind  Alves  by  written  contract? 
We  can  not  give  it  less  effect  than  to  authorize  Hopkins  in  con- 
sideration of  the  sum  which  the  purchaser  may  promise  to  pay, 
to  give  a  title  bond  in  the  name  of  Alves,  binding  him  on  the 
payment  of  the  money  to  make  a  sufficient  title.  What  kind 
of  deed  or  conveyance  would  such  a  bond  require?  The  case 
of  Fleming  v.  Harrison's  devisees,  2  Bibb,  171  [4t  Am.  Dec. 
691],  furnishes  the  answer.  It  would  be  a  deed  with  a  general 
warranty.  And  there  is  the  strongest  reason,  founded  on  moral 
fitness  and  justice,  for  the  opinion  that  a  covenant  to  convey 
land  does  not  create  and  vest  in  the  covenantee  a  legal  estate 
in  the  land;  but  it  invests  him  with  a  legal  right  to  demand 
such  an  estate,  and  unless  he  can  get  such  an  estate  he  may 
▼acate  the  contract  and  recover  the  purchase  money.  If,  then, 
he  is  to  accept  a  deed,  by  which  his  covenant  is  satisfied,  it 
should  be  such  a  deed  as  would,  in  the  event  of  a  paramount 
title  ousting  him,  give  all  the  right  to  recover  the  purchase 
money,  which  existed  on  the  covenant  before  it  was  satisfied 
by  the  acceptance  of  the  deed. 

The  power  of  attorney  did  authorize  Hopkins  to  stipulate  for 
the  conveyance  of  the  legal  estate.  If  Alves  did  not  intend  to 
go  that  far,  he  was  vesting  a  colorable  power  in  Hopkins,  by 
which  to  deprive  men  of  their  money  without  responsibility  on 
his  part;  no  one  would  so  understand  the  power  from  its 
general  tenor  and  language.  Hopkins,  having  power  to  con- 
tract for  the  conveyance  of  the  legal  title,  had  therefore  au- 
thority to  stipulate  for  a  conveyance  by  deed  with  general 
warranty.  Such  would  have  been  the  legal  result,  without  an 
express  stipulation  to  that  effect,  had  his  contract  with  Yanada 
snd  Winpee  only  covenanted  to  convey  the  legal  title.  The 
letter  of  attorney  sets  up  a  legal  title  to  the  lands  which  Hop- 
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kins  was  authorized  to  sell,  in  Alves.  They  are  lands  conyejed 
to  him  and  descended  to  him.  It  is  this  legal  title  which  he 
aathorizes  Hopkins  to  sell,  and  it  is  the  legal  estate  he  ought  to 
assure  by  deed  with  general  warranty.  Such  a  construction 
does  him  no  injury,  and  we  think  it  warranted  by  law.  The 
case  of  Fugate  v.  Hansford's  executors,  3  Littell,  262,  shows  that 
an  instrument  expressiye  of  a  contract  of  sale,  although  it  may 
not  stipulate  to  convey,  will  justify  a  court  of  chancery  in 
decreeing  a  conveyance.  If  it  were,  then,  conceded,  that  Hop- 
kins, under  the  power,  was  not  authorized  to  convey,  yet  as  his 
right  to  sell  is  unquestionable,  a  court  of  chancery,  by 
bringing  Alves  or  his  heirs  before  it,  will  compel  them  to  do, 
by  conveying,  that  which  will  give  effect  to  sales  made  by  Hop- 
kins. The  stipulation  in  Hopkins'  contract  to  convey  with 
general  warranty  is  not  a  departure  from  his  power.  But  even 
if  ifc  were,  we  are  not  prepared  to  admit  that  the  whole  contract 
was  vitiated  by  it  and  rendered  a  nullity. 

On  this  point  the  case  of  Dehart,  etc.  v.  Wilson^  etc.^  decided 
by  this  court  at  the  April  term,  1828,  is  cited.  There,  a  partic- 
ular authority  was  given  to  execute  an  injunction  bond  condi- 
tioned as  required  by  law.  The  court  decide  that  the  bond  ac- 
tually executed  by  the  agent,  differed  in  the  condition  of  it, 
substantially  from  the  condition  prescribed  by  law.  Imposing 
on  the  principle,  in  the  opinion  of  the  court,  a  liability  different 
from  that  which  he  authorized  his  agent  to  impose,  it  was,  there- 
fore, not  binding;  but  here  a  power  to  sell  land  is  given;  no  par- 
ticular form  is  prescribed  for  the  instruments  which  the  agent 
may  execute  as  evidence  of  his  sales.  If,  therefore,  in  any  such 
instrument,  he  shows  what  land  he  did  sell  for  his  princi- 
pal, and  it  be  the  land  he  was  authorized  to  seU,  and  then  pro- 
ceeds in  the  same  instrument  to  bind  his  principal  to  do  an  act 
not  warranted  by  the  power,  it  seems  to  us  that  the  principal 
may  well  be  coerced  to  perform  that  part  wherein  the  agent  had 
power  to  bind  him.  In  such  a  case,  the  purchaser  or  covenantee 
might  well  resist  a  specific  execution  of  the  contract,  because 
he  could  not  get  all  which  bis  contract  stipulated  he  was  to 
have;  but  when  he  is  willing  to  accept  a  part  only,  and  that  part 
which  the  agent  had  authority  to  sell  or  contract  for,  we  see  no 
ground  upon  which  the  principal  can  object.  In  such  cases, 
the  doctrine  of  Coke  may  be  safely  relied  on,  that'**  where  a 
man  doth  that  which  he  is  authorized,  and  more,  it  is  good  for 
that  which  is  warranted,  and  void  for  the  rest."     If,  then,  the 

1.    6  T.  B.  Monroe,  677. 
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stipulation  to  convey  with  general  warranty  exceeded  the 
power,  we  are  of  opinion  that  the  only  effect  it  should  have 
ought  to  be  an  exoneration  from  the  warranty. 

The  second  question  relates  to  the  manner  of  signing  the  con- 
tract by  Hopkins.     It  is  contended  by  the  counsel  for  the  appel- 
lees, that  it  is  the  contract  of  Hopkins  alone,  and  that  it  can 
not  be  enforced  upon  Alves  or  his  heirs.     That  Hopkins  is  per- 
sonally bound  by  the  contract,  from  the  manner  of  its  execution, 
we  will  not  question.     We  might  concede  that  an  action  of 
covenant  upon  it,  for  failing  to  convey  or  cause  to  be  conveyed, 
would  entitle  the  covenantees  to  recover  against  Hopkins,  as 
well  for  the  land  owned  by  Alves,  as  that  owned  by  himself. 
Bat  it  does  not  thence  follow  that  a  suit  in  chancery  may  not 
compel  Alves  or  his  heirs  ta  a  specific  >oxecution».  The  ruld  that 
an  attorney,  ia 'executing  'aii  liiTthbHfy,  fihould  Sd  ftin*the  iikoiii 
of  the  person  giving  the  power,  and  not  in  the  name  of  the  attor- 
ney, is  laid  down  as  a  correct  one  by  Paley  on  Agency,  162,  and 
Co.  Lit.  258,  a,  and  we  have  no  doubt  of  its  propriety;  but  we 
have  not  been  able  to  find  any  adjudged  case,  applicable  to  an 
executory  contract,  forbidding  the  chancellor  to  interpose,  to  aid 
a  defective  execution  of  a  power,  when  the  defect  consists  in  th»t 
difference  between  signing  the  principal's  name  by  his  attorney^, 
and  signing  the  attorney's  name  for  the  principal.     In  executed: 
contracts,  such  as  the  case  of  Harper  v.  Hampton^  1  Harris  & 
HcKenny,  175,^  note,  and  Ih>7Uin  v.  Small,  2  Raymond,  1418, 
courts  have  held  deeds  invalid  which  were  executed  in  the 
name  of  the  attorney  for  the  principal,  regarding  such  deeds  as 
the  (usts  of  the  attorney,  and  not  the  acts  of  the  principal;  but 
the  case  of  Harper  v.  HampUm^  referred  to,  was  not  decided  by 
the  court  of  appeals  of  Maryland,  in  which  it  was  pending  at 
the  date  of  the  note  referred  to,  and  how  it  was  finally  disposed 
of  we  know  not.     The  case  of  Onion'8  leasee  v.  HaU,  to  which 
the  note  relative  to  the  case  of  Harper  v.  Hampton  is  attached, 
is  an  authority  in  support  of  the  validity  of  a  deed,  executed  by 
signing  thus:  "  Roger  Matthews,  attorney  in  fact  for  the  said 
Anna  Wriothesley,"  and  which,  in  its  commencement,  purports 
to  be  a  deed  between  said  Ajina  and  Wm.  Brown. 

The  signing  in  this  case  bears  a  strong  analogy  to  the  signing 
hy  Hopkins  for  Alves,  and  it  may  be  remarked  that  the  con- 
tiact  which  is  sought  to  be  specifically  executed,  shows  upon  its 
face,  beyond  all  doubt,  that  Hopkins,  in  styling  himself  attorney 
for  Alves,  did  not  merely  design  thereby  a  description  of  his  own 

1.    Btrptr  T.  Samfton,  I  Htnrii  k  McHmry^  B.  175,  noto. 
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person,  but  that  Alves  was  intended  to  be  affected  by  it.  It  is 
obviously  an  attempt  on  the  part  of  Hopkins  to  execute  his 
power  by  entering  into  an  executory  contract.  Whatever  ad- 
judications, therefore,  may  haye  taken  place  on  trials  at  law,  in 
regard  to  executed  contracts,  where  attorneys  haye  not  observed 
the  proper  form  in  the  execution  of  their  authorities,  we  do  not 
feel  ourselves  constrained  to  apply  the  rigid  rules  to  be  found 
in  some  of  them,  to  executory  contracts,  in  a  chancery  proceed- 
ing like  the  present.  It  is  the  chancellor's  proper  element  to 
decree  a  specific  execution  of  agreements,  to  assist  defective 
conveyances,  and  to  aid  defective  executions  of  powers.  In 
Sugden  on  Powers,  344,  it  is  laid  down  that  **  at  law  the  omis- 
sion of  any  circumstance  required  to  the  execution  of  a  power, 
was.ileemed  iataV;  ^ut  equity 3  wher^^  inhere  wa(i «  igood  or  a  vala- 
aibleViC^ilBidetaUonj  ii^erposed  in  its  ad4  and  supported  the  de- 
fective execution  of  the  power."  "  A  power  of  attorney  is  a 
common  law  authority:"  Sugden  on  Powers,  1.  If  the  con- 
tract between  Hopkins,  and  Vanada,  and  Winpee  was  in* 
valid  at  law,  so  far  as  Alves  and  his  heirs  are  concerned,  in  chan- 
cery it  is  otherwise.  There  it  ought  to  be  enforced.  The 
statute  of  frauds  does  not  prohibit  our  doing  it.  The  terms  of 
the  sale  are  evidenced  by  writing,  signed  by  the  agent  for  the 
principal,  and  we  can  not  perceive  any  mischief  likely  to  result 
to  society  from  enforcing  a  specific  execution  in  such  cases. 

We  are,  therefore,  of  opinion,  that  the  circuit  court  erred  in 
refusing  relief  to  the  complainants,  now  plaintiffs  in  error;  they 
were  entitled  to  a  specific  execution  of  the  contract  of  their  an- 
cestor, conformably  with  this  opinion.  Had  it  been  proper  to 
dismiss  the  bill,  as  to  the  heirs  of  Alves,  the  court  ought  not  to 
have  dismissed  it  as  to  Hopkins'  administrator  and  heirs.  If 
the  plaintiffs  in  error  could  not  get  the  land  from  Alves'  heirs 
under  the  prayer  for  general  relief,  a  decree  should  have  gone 
against  the  representative  of  Hopkins.  But  it  is  not  necessary 
to  state  more  on  this  point,  as  we  are  of  opinion  the  plaintiffs  in 
error  were  entitled  to  a  conveyance  from  Alves'  heirs,  for  the 
interest  of  their  ancestor  in  th^ir  land  described  in  contract 
sought  to  be  enforced. 

The  decree  of  the  circuit  court  is  reversed,  and  the  cause  re- 
manded, with  instructions  to  render  a  decree  not  inconsistent 
with  this  opinion. 

The  appellants  must  recover  their  costs. 
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Craig  v.  Durrett. 

[1  J.  J.  Masshaix,  866.] 

JuBT  MAT  IBOM  Theik  KNOWLEDGE  of  the  bosiness  of  society  and  the  value 
of  the  labor,  in  aasompeit  for  work  and  labor,  find  a  verdict  for  the  price 
of  the  work  done  notwithstanding  there  is  no  evidence  of  the  worth  of 
labor  at  the  time  and  place  the  work  was  performed. 

Absumpsit.    Error  to  the  Mason  circuit.     The  opinion  states 
the 


Depew  and  Sanders,  for  plaintiffs. 
CriUetiden,  contra. 

By  Court,  Undebwood,  J.  Difrrett  recovered  a  judgment 
against  Craig,  for  forty  dollars,  in  an  action  of  assumpsit,  for 
work  and  labor  in  making  bale  rope.  Craig  moved  for  a  new 
trial,  which  was  refused  by  the  court;  an  exception  was  filed, 
and  the  case  brought  up  for  revision.  There  is  but  one  question 
presented,  Is  the  verdict  and  judgment  contrary  to  law,  or  the 
endence?  A  new  trial  was  moved  for,  solely  on  the  ground 
that  the  verdict  was  against  law  and  evidence.  If,  therefore, 
the  record  does  not  show  it  was  contrary  to  law  or  the  evi- 
dence, we  can  not  say  that  the  court  erred  in  refusing  a  new 
trial.  There  is  nothing  to  show  that  the  verdict  is  against  law, 
and  the  only  plausible  ground  on  which  to  maintain  that  it  is 
against  evidence,  is  that  the  proof  as  certified,  does  not  state 
the  price  for  making  the  bale  rope.  We  do  not  reverse  the 
judgment  on  that  account.  The  quantity  manufactured,  and 
the  place  where  it  was  done,  were  proved.  The  jurors  were 
from  the  vicinage,  and  we  must  take  it  that  they  had  some 
knowledge  of  the  value  of  labor,  and  the  time  required  to  make 
bale  rope.  With  this  knowledge,  they  had  a  right,  from  the  facts 
proved,  to  assess  the  damages.  If  in  assumpsit  for  work  and 
Ubor  done,  the  nature  of  the  work  is  described,  and  the  number 
of  days  the  hands  are  employed  is  given,  or  the  quantity  of  work 
done  is  proved,  although  no  witness  should  state  the  price  of 
laborers  by  the  day,  month,  or  year;  we  think  the  jury  might 
rightfully  assess  the  damages,  and  we  would  not  reverse  unless 
it  appeared  they  had  found  too  much. 

This  court  has  decided  that  the  jury  may  fix  the  price  of  the 
property  sued  for,  from  its  description,  although  the  witnesses 
are  silent  as  to  price.  Why  are  these  doctrines  tolerated?  Be- 
cause courts  must  act,  if  governed  by  reason  and  common  sense, 
upon  the  presumption  that  jurors  are  acquainted  with  the  ordi- 
nary transactions  and  business  of  society;  and  perhaps  no  one 
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thing  is  so  well  known,  as  the  value  and  prices  of  labor.  Jurors 
will  be  influenced  by  their  own  knowledge,  in  coming  to  a  con- 
clusion; and  it  is  right  they  should  be.  And  whenever,  from  the 
facts  proved,  it  can  rationally  be  inferred  that  the  jury  could, 
from  their  knowledge  of  business,  come  to  a  correct  conclusion 
as  to  the  extent  of  damages  the  party  is  entitled  to,  we  think 
courts  ought  not  to  control  their  verdicts  for  want  of  evidence. 
In  this  case  it  can  not  be  said  that  the  verdict  is  contrary  to 
evidence.  There  is  no  pretext  for  saying  any  more,  than  that 
they  were  not  authorized  to  find,  as  they  did,  for  want  of  evi- 
dence. We  think  there  was  evidence  enough  before  them  to 
support  their  verdict.  This  opinion  does  not  conflict  with  the 
settled  doctrine,  that  it  would  be  improper  for  one  juror  to  de- 
tail a  fact  within  his  knowledge  to  hisfellow-^jurors  in  their  room 
as  evidence,  which  was  not  stated  in  open  court. 
Wherefore,  the  judgment  is  a£Ebrmed  with  costs. 


Lamfton'b  Exeoutobs  V.  Pbeston's  Executobs. 

[1  J.  J.  MiMWfAT.L,  iM.3 

Pbbsonaltt,  Pbopebtt  is,  How  Ghakoed.— A  person  who  takes  the  prop- 
erty of  another  wantonly  and  without  the  owner's  consent  oan  never  ao- 
quirearight  to  it  by  " aocesaion "  or  "specification;"  bat  the  right  to 
the  same  may  be  so  acquired,  provided  the  possession  of  the  same  is  in- 
nocently obtained  and  the  species  of  the  property  be  changed. 

"AociasiON"  AND  Specificatiom  explained  and  defined. 

'''47B0VBB.    Error  to  the  Jefferson  circuit.    The  opinion  states 
the  case. 

Monroe,  for  plaintiff. 

Denny  and  Hoggin,  contra. 

By  Court,  Mills,  J.  In  a  controversy  about  the  boundaries 
of  Louisville,  between  the  holders  of  lots  therein,  and  Preston, 
the  owner  of  the  adjoining  lands,  the  latter  recovered  of  Lamp- 
ton,  one  of  the  owners  of  the  lots,  in  an  ejectment,  a  lot,  where- 
on Lampton,  who  was  a  brick  maker,  had  a  brick  yard,  and  when 
the  writ  of  habere  facias  possessionem  was  executed,  and  the  pos- 
session delivered  to  Preston,  there  was  in  the  yard  a  quantity 
of  bricks  burnt,  ready  for  use,  and  a  quantity  unbumt,  which 
Preston  took  with  the  possession  of  the  ground,  and  he  re- 
fused to  let  Lampton  remove  them,  but  oonverted  them  to 
bis  own  use,  and  after  the  death  of   both  of  the  partien. 
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this  action  was  brought  by  the  executors  of  Lampton  against 
the  executors  of  Preston,  for  the  value  of  the  bricks  so  con- 
verted; and  the  only  question  involved  is,  to  whom  do  the 
bricks  belong;  whether  to  Lampton,  who  did  not  own  the  soil 
out  of  which  they  were  made,  but  of  which  he  was  possessed  at 
the  time  when  he  made  the  bricks,  or  to  Preston,  who  was  the 
true  owner  of  the  soil,  but  who  had  no  hand  in  making  the 
bricks.  This  involves  a  new  question,  to  be  decided  by  the  law 
which  gives  a  right  of  property  by  accession,  as  it  is  termed, 
both  in  the  civil  and  common  law.  On  this  point  the  rule  seems 
to  be,  that  no  one,  by  any  operation  upon,  or  change  of  the 
materials  of  another,  can  make  them  his  own,  except  the  change 
is  so  great  as  to  convert  the  materials  themselves  into  a  different 
species.  Thus,  the  cloth  of  another,  which,  without  leave  of 
the  owner,  is  made  into  a  coat  or  other  garment,  or  his  leather 
into  shoes,  or  timber  squared  and  fitted  for  use,  does  not  vest 
in  the  operator;  but  all  the  owner  has  to  do  to  reclaim  his  prop- 
erty, in  its  new  shape,  is  to  identify  the  materials.  In  like  man- 
ner silver  being  made  into  cups  or  spoons,  being  still  silver,  can 
be  recovered  by  the  original  owner.  But  if  his  com  be  made 
into  meal,  his  olives  into  oil,  or  his  grapes  into  wine,  the  change 
IB  into  a  new  species,  and  is  so  great  that  the  original  materials 
can  not  be  reproduced  out  of  the  articles,  and  the  new  article 
belongs  to  the  operator,  and  he  is  only  bound  to  account  to  the 
owner  for  the  value  of  the  original  materials:  2  Black.  Com.  404; 
2  Kent's  Com.  293. 

By  this  rule  it  may  be  determined  to  whom  these  bricks  be- 
long. As  to  the  bricks  not  burnt,  there  can  not  be  a  serious 
question.  They  are  soil  and  earth  still,  and  belong  to  the  origi- 
nal owner,  and  it  is  evident  that  no  recovery  of  their  value  can 
be  had.  The  only  difficulty  that  can  arise,  is  with  regard  to  the 
bricks  that  are  burnt.  They,  by  the  process  of  fire,  have  un- 
dergone a  considerable  change;  indeed  so  great  as  to  place 
them  nearly  on  the  boundary  line  of  right  between  the  original 
owner  of  the  materials  and  the  artist.  Still  we  apprehend  that 
the  change  is  not  sufficient  to  strip  the  original  proprietor  of  his 
right.  If  they  had  been  molded  into  glass  the  species  would 
have  been  changed,  and  as  they  could  not  be  reduced  back  to 
the  earth  again,  the  title  of  the  artist  would  prevail.  But  this 
we  know  is  not  the  fact.  They  can  be  dissolved  and  be  made 
again  into  soil,  although  the  process  by  which  it  can  be  done 
may  require  both  time  and  labor.  It  therefore  follows  that  the 
property  is  not  changed,  and  they  still  belong  to  the  proprietor 
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who  has  kept  them,  and  the  maker  of  the  brick  who  pat  the 
materials  into  that  shape,  without  the  leave  of  the  owner,  can 
not  recover. 

And  as  the  court  below  has  given  the  same  decision,  the  judg- 
ment must  be  affirmed  with  costs. 

The  counsel  for  Lampton's  executors  filed  a  petition  for  a  re- 
hearing, but  before  it  was  decided  the  members  of  the  then 
court  resigned,  and  the  present  judges  granted  the  prayer  of 
the  petition. 

By  Court,  Bobebtson,  J.,  upon  a  rehearing.  The  principle 
which  must  decide  this  case,  although  extensive  in  its  operation, 
has  not  been  familiar  in  practice  to  the  courts  of  this  country; 
nor  has  it  been  ascertained  with  philosophical  accuracy,  or  de- 
fined with  satisfactory  precision,  by  either  the  civil  or  com- 
mon law.  And  if  it  had  been  ever  so  perfectly  deduced  from 
the  most  scientific  generalization,  its  application  to  this  case 
depends  on  analogies  so  nice,  and  facts  so  subtile,  as  to  render 
the  decision  of  this  controversy  as  perplexing  as  it  is  important. 
For  these  reasons  we  granted  a  rehearing  on  a  petition  to  our 
predecessors,  which  had  not  been  disposed  of  by  them.  The 
cause  has  been  reargued,  and  after  all  the  reflection  which  we 
have  been  able  to  devote  to  the  investigation,  we  will  be  com- 
pelled to  pronounce  an  opinion  entirely  differing  from  that 
which  was  rendered.  So  much  of  the  civil  law  as  applies  to  this 
subject  was  incorporated  by  Bracton,  in  his  treatise  on  the  laws 
of  England,  audits  rules  and  directions  blended  with  those  of 
the  common  law.  They  have  been  recognized  ever  since  as  the 
doctrines  of  the  common  law,  and  therefore  were  transplanted  in 
the  American  jurisprudence,  with  the  stock  on  which  they  were 
engrafted. 

By  exploring  the  civil  and  common  law,  so  far  as  they  bear 
on  this  case,  some  confusion  will  be  found  in  their  rules,  as  well 
as  in  the  application  of  them  to  particular  cases.  But  there  are 
two  comprehensive  and  fundamental  rules  pervading  all  the 
authorities  which  have  been  consulted  on  the  doctrine  of  acces- 
sion and  of  specification ;  from  the  first  of  which  it  is  not  known 
that  there  are  any  exceptions,  and  from  the  last  of  which  it  is 
believed  that  there  can  not  be  many.  These  rules  are:  1.  That 
no  trespasser,  who  takes  property  of  another  wantonly  and  with- 
out the  owner's  consent,  can  ever  acquire  the  right  to  it  by  any 
''accession"  or  ''specification"  whatsoever;  2.  Where  the 
property  of  one  comes  to  the  possession  of  another  innocently, 
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he  may  acquire  the  right  to  it,  if  by  '*  accession  "  or  *'  specifi- 
cation "  the  species  be  changed.  The  difficulties  of  this  case 
result  from  the  various  and  indefinite  characters  of  the  cases 
which  have  been  excepted  from  this  last  rule.  It  is  hence 
vei}*  difficult  to  ascertain  any  principle  of  uniform  and  universal 
application  on  which  the  rule  itself  is  founded.  In  some  au» 
thorities  it  is  said  that  the  proper  test  of  the  right  of  the  first 
owner  is  the  identity  of  the  thing  or  material;  in  others,  its 
capacity  for  being  converted  into  the  original  species;  in  others, 
the  non-accession  of  adventitious  value  exceeding  that  of  the 
original  material;  and  in  others  the  retention,  by  the  material, 
of  its  Bpeeific  character,  or  kind,  or  qualities.  Thus,  for  exam- 
ple, Justinian  says,  in  lib.  2,  tit.  1,  page  75,  *'  That  if  the  spe- 
cies or  manufactured  article  can  be  reduced  to  its  former  rude 
materials,  then  the  owner  of  such  materials  is  to  be  reckoned 
the  owner  of  the  species;  but  if  the  species  can  not  be  so  re- 
duced, then  he  who  made  it  is  understood  to  be  the  owner  of  it; 
for  example,  a  vessel  can  easily  be  reduced  to  the  rude  mass  of 
brass,  silver,  or  gold,  of  which  it  was  made;  but  wine,  oil,  or 
flour,  can  not  be  converted  into  grapes,  olives,  or  corn;  neither 
can  mulse  be  separated  into  wine  and  honey.  But  if  a  man 
makes  any  species,  partly  with  his  own  and  partly  with  the 
materials  of  another,  as  if  he  should  make  mulse  with  his  own 
wiDe  and  another's  honey,  or  should  make  a  garment  with  an 
intermixture  of  his  own  wool  with  that  of  another,  it  is  not  to 
be  doubted  in  such  cases  but  that  he  who  made  the  species  is 
master  of  it/'  etc.  On  page  81,  he  says,  that  if  an  artist  paint 
a  picture  on  the  canvas  of  another,  the  whole  belongs  to  the 
painter.  "  For  (says  he)  it  is  ridiculous  that  the  painting  of  an 
Appellee  or  a  Parrhasius  should  yield  as  an  accession  to  a  worth- 
less tablet."  "  Another  rule  is,  that  if  the  materials  of  one 
person  are  united  to  the  materials  belonging  to  another  by  the 
labor  of  the  latter,  who  furnishes  the  principal  materials,  the 
property  in  the  joint  prod.uct  is  in  the  latter,  by  right  of  acces- 
sion:" 2  Kent'sCom.  294;  see,  also,  MerriU  v.  Johnson,  7  Johns. 
473  [5  Am.  Dec.  289];  and  in  this  case,  in  7  Johnson ,  in  Pothier  (in 
his  Trade  du  Droit  de  Propriete),  and  in  Bracton,  it  is  laid  down, 
that  if  one  ^*  builds  a  vessel  from  the  foundation,  with  the  mate- 
rials of  another,  the  vessel  belongs  to  the  owner  of  the  materials." 
But  if  money  be  made  into  a  cup,  "  the  property  is  so  altered 
as  to  change  the  title:"  Bro.  tit.  Property,  23.  It  seems  to  have 
been  an  established  doctrine  of  the  common  law,  as  early  as  the 
year  books,  that  no  change  of  mere  form  could  divest  the  right 
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of  the  owner  of  the  materials,  as  leather  made  into  shoes,  cloth 
into  coats,  timber  into  planks,  blocks,  or  shingles;  in  all  which 
cases  the  material  is  not  altered  in  its  qualities  or  kind,  and  can 
be  easily  identified:  2. Kent's  Com.  296;  Bwrris  y.  Johnson,  1  J. 
J.  Marshall,  196,  and  the  authorities  there  cited.  These  are 
some  of  the  doctrines  of  the  books.  We  shall  endeavor  to  de- 
duce from  them  something  applicable  to  this  case. 

As  to  the  first  rule,  that  a  willful  trespasser  can  not  acquire  a 
title  to  property  by  merely  changing  its  species,  it  is  sustained 
by  authority:  See  Dyer,  127;  Curtis  y.  OrocU,  6  Johns.  169 
[6  Am.  Dec.  204],  and  the  aboye  opinion  in  Bwrris  y.  Johnson, 
But  this  rule  has  no  application  to  this  case.  It  is  not  pretended 
that  Lampton  was  a  willful  trespasser.  The  decision,  therefore, 
must  depend  entirely  on  the  application  or  some  modification  of 
the  second  rule  in  relation  to  the  consequences  of  '*  accession  " 
or  **  specification  "  when  there  has  been  no  intentional  invasion  of 
the  property  of  another.  We  are  inclined  to  think,  from  a  sur- 
vey of  all  the  authorities  within  our  reach,  that  the  accession  of 
mere  value  by  the  application  of  labor  or  skill  alone  is  generally 
not  sufficient  to  transfer  the  proprietorship  to  the  operator. 
There  must,  in  general,  be  the  addition  of  some  other  material 
belonging  to  the  possessor  or  operator  before  the  product  can 
vest  in  him.  If  there  be  any  exception  from  this  rule  (and  we  do 
not  doubt  that  there  may  be),  it  must  be  in  cases  in  which  the 
accession  of  value  to  the  raw  material  is  so  far  beyond  the  origi- 
nal value  as  to  impress  on  the  reason  of  mankind  the  injustice 
of  permitting  the  bona  fde  producer  of  that  increased  value  to 
be  deprived  of  it.  Such  may  be  the  case  of  the  statuary.  A  Phi- 
dias, a  Michael  Angelo,  a  Canoya,  or  a  Chantrey  might  be  en- 
titled, by  the  award  of  common  sense  and  common  justice,  and, 
therefore,  of  common  law,  to  a  marble  statue  of  a  Pericles,  a 
Venus  de  Medicis,  a  Napoleon,  or  a  Washington,  the  chef 
d'oBuvre  of  his  genius;  although  the  unchiseled  block  was  the 
property  of  another,  converted  innocently  by  the  artist,  without 
the  owner's  knowledge,  into  the  emblem  of  human  excellence. 
This  would  be  the  decision  of  the  French  civilians,  who  have  ex- 
ploded the  ancient  and  arbitrary  doctrine  of  the  Justinian  code, 
that  the  author,  a  Horace,  or  a  Dante,  or  a  Milton,  for  example, 
of  an  immortal  lyric  or  epic  would  not  be  entitled  to  the  poem 
if  it  had  been  written  on  paper  belonging  to  another.  The  rea- 
son assigned  by  Pothier  and  TouUier  for  overruling  this  unrea- 
sonable "  decision  of  the  Roman  law"  is,  that  the  paper  is  of  a 
value  BO  greatly  disproportionate  to  that  of  the  poem  that  the 
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aathor  shoald  be  entiiled  to  the  production  by  paying  for  the 
paper;  the  composition  being  considered  the  principal,  and  the 
paper  the  appendage,  or  accessory.  This  reason  is  too  compre- 
hensive. For  it  is  not  disputed  that  if  A.  make  cloth  out  of  the 
wool  of  B. ,  or  a  table  or  a  boat  entirely  out  of  the  timber  of  B. , 
thoQgh  the  value  of  the  new  species  exceeds  that  of  the  material 
more  than  two-fold,  the  owner  of  the  material  is  entitled  to  the 
species. 

It  would  seem,  therefore,  that  there  must  be  some  qualifica- 
tion of  the  rule,  that  no  accession  of  skill  or  labor  merely  will 
change  the  right,  and  that  the  principle  which  must  regulate  the 
restriction  is  somewhat  indeterminate.  Every  case  must  depend 
on  its  own  peculiar  circumstances,  with  only  this  guide,  that  the 
cose  must  be  an  extreme  one,  which  will  authorize  an  exception 
from  the  general  rule.  When  the  authorities  speak  of  rights  by 
"accession"  they  generally  mean  accession  of  other  materials, 
as  well  as  skill  or  labor;  as  in  the  case  of  the  cloth  manufactured 
oat  of  the  wool  of  a  stranger,  and  of  the  manufacturer.  Here 
the  fabric  would  belong  to  the  manufacturer,  because  the  sev- 
eral parcels  of  wool  could  not  be  identified  and  separated.  For, 
to  acquire  a  title  by  '*  accession  "  of  materials,  not  only  must  the 
commixture  be  bona  Jide,  but  the  materials  which  belong  to 
another  must  be  incapable  of  being  restored  to  him  in  their  orig- 
inal form,  that  is,  the  material  must  not  possess  all  its  original 
distioctiye  qualities;  if  it  does,  there  has  been  no  specific  change 
in  the  nature  or  elements  of  the  thing.  And  a  mere  change  in 
the  external  shape  or  in  the  bulk,  will  be  immaterial.  Right  by 
"specification"  can  only  be  acquired  when,  without  the  acces- 
sion of  any  other  material,  that  of  another  person,  which  has 
been  used  by  the  operator  innocently,  has  been  converted  by 
him  into  something  specifically  different  in  the  inherent  and 
characteristic  qualities  which  identify  it.  Such  is  the  conversion 
of  com  into  meal,  of  grapes  into  wine,  etc. 

Here,  although  the  meal  possesses  no  quality  which  the  corn 
did  uot,  yet  it  not  only  does  not  possess  all  the  same  qualities, 
Wt  there  is  a  difierence  in  the  name,  the  character,  the  solidity, 
and  every  attribute  which  distinguishes  one  species  from  nn- 
other.  Meal  and  corn  are  as  different  as  lime  and  rock,  or  rye 
and  whisky.  In  such  a  case,  the  rule  as  laid  down  in  the  books 
is  indefinite,  and  in  some  of  the  cases  cited  for  illustration, 
Beems  to  be  two-fold:  1.  That  there  must  be  a  change  of  the 
species;  2.  That  the  thing  changed  must  be  insusceptible  of 
redaction  to  the  original  quality  and  kind.  The  universal  applica- 
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tioQ  of  the  latter  branch  of  the  rule  seems  to  be  irreconcilable 
with  principle.  The  reason  why  the  material  of  one  which  has  been 
changed  into  a  different  species  by  another  is  not  to  bo  restored 
to  the  original  owner,  is  that  it  can  not  be  returned  in  kind.  It 
is  not  the  sj^ecific  thing  which  belonged  to  him,  and  therefore 
is  not  his,  and  can  not  be  his  (though  it  may  by  some  chemical 
or  mechanical  process  be  resolved  into  its  original  elementary 
qualities),  unless  the  original  material  can  be  restored  without 
any  intrinsic  change.  Therefore,  as  long  as  it  remains  a  new 
and  essentially  different  species  it  can  not  be  recovered  by  suit 
from  the  person  who  effected  the  change  in  it. 

There  may,  however,  be  such  a  modification  of  a  material  of 
one  man  by  the  operations  of  another  as  to  change  its  name  and 
its  specific  identity,  or  individuality,  without  a  mutilation  of 
its  original  qualities  and  ingredients,  such  as  the  change  effected 
by  the  conversion  of  bullion  into  a  cup  or  spoons,  and  of  tim- 
ber into  plank  or  shingles.  Here  the  cup  is  not  the  bullion,  nor 
are  the  shingles  the  trees.  The  former  is,  however,  still  ailver, 
and  the  latter  are  still  wood.  The  inherent  and  distinctive 
qualities  of  the  material  remain  the  same.  In  such  a  case  there 
has  been  a  '*  specific,"  but  not  an  essential  change.  The  iden- 
tity of  the  thing  has  been  lost,  but  the  essence  of  the  material 
has  undergone  no  change;  for  example,  the  bullion  has  been 
converted  into  a  cup,  which  it  would  be  improper  to  denom- 
inate bullion.  But  the  essential  and  constituent  particles  of 
each  are  the  same,  silver,  and  the  identical  silver  of  the  mass 
of  bullion.  Here  the  two-fold  rule  will  apply.  There  has 
been  a  change  in  the  species  of  the  thing,  but  not  of  the 
material,  and  the  cup  can  be  reduced  to  bullion.  It  retains  all 
the  attributes  of  the  lump  of  silver  of  which  it  was  made.  It 
was  silver,  it  remains  silver,  and  the  same  silver  it  was,  without 
any  process  of  conversion  or  reduction.  But  a  cup  made  of 
coin,  although  the  essence  of  the  material,  silver,  is  unchanged, 
can  never  be  restored  to  coin  again  by  any  individual  operation. 
It  has  lost  the  impress  which  gave  it  currency  as  coin,  and  this 
can  never  be  given  to  it  again,  except  by  the  sovereign  power. 

Hence,  it  results  that  if  the  material  be  so  essentially  changed 
as  to  prevent  its  renovation  by  individual  agency,  the  owner 
has  lost  his  right  to  it;  and  that  if  the  elements  of  the  material 
have  not  been  changed,  but  the  specific  thing  which  they  con- 
stituted can  not  be  reproduced  identically  by  individual  opera- 
tion, the  owner  of  the  material  does  not  own  the  new  species. 
This  is  the  true  and  rational  doctrine  of  "  specification."    Such 
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seem  to  us  to  be  the  rules  and  distinctions  which  result  from 
the  elementary  principle  which  is  either  deduced  by  reason  or 
evolTed  by  an  induction  of  the  facts  of  all  the  cases  reported, 
80  far  as  they  are  based  on  any  fixed  principle.  Having  thus 
ascertained  what  we  consider  the  true  criterion,  we  shall  pro- 
ceed to  test  this  case  by  it.  Accordiogly,  it  must  be  decided 
that  the  unbnmed  brick  belong  to  tbe  owner  of  the  clay,  on  pay- 
ing for  the  moulding.  For,  although  in  the  form  of  brick  they 
coold  not,  with  strict  propriety  of  language,  be  called  clay;  and 
therefore  the  imbedded  clay,  out  of  which  they  were  molded, 
has  undergone  some  change,  yet,  as  the  material  is  still  clay, 
and  may  be  combined  into  a  common  mass,  and  constitute  again 
a  Bubstratum  for  the  soil,  possessing  all  the  qualities  which  it 
had  before  it  was  dug  up,  the  owner  of  the  soil  can  identify  the 
clay  in  the  artificial  form  of  soft  brick,  and  recoyer  it  by  law. 

But  is  this  the  case,  according  to  the  same  principle,  with 
burnt  brick  ?  We  think  not.  Whether  the  right  to  the  burnt 
brick  be  tested  by  the  law,  either  of  *'  accession  "  or  of  speci- 
fication," it  would  seem  reasonable  and  consistent  that  they 
belonged  to  Lampton,  who  made  them.  First,  as  to  the  right 
by  "  accession."  We  would  venture  to  decide  that  in  such  a 
case  the  accession  of  value  by  labor  alone  is  such  as  to  vest  the 
title  to  the  brick  in  the  manufacturer.  A  million  of  well-burnt 
brick  may  be  worth  five  thousand  dollars.  The  clay  with  which 
they  were  moulded  may  not  have  been  worth  twenty  dollars. 
If  the  statue,  and  the  poem,  and  the  painting,  should  belong 
to  the  artist  and  the  author,  ought  not  the  brick  to  belong  to 
the  operator?  The  rule  for  these  cases  is  arbitrary;  it  must  de- 
pend on  a  sound  discretion,  exercised  on  the  peculiar  drcum- 
Btanees  of  each  individual  case.  Therefore,  a  decision  in  one 
case  can  not  be  conclusive  authority  for  any  other  case  of  dif- 
ferent circumstances.  It  is  not  the  excess  of  the  artificial  over 
the  natural  value,  but  the  degree  of  such  excess,  that  is  the 
controlling  principle  in  such  cases.  This  degree  is  not  and  can 
not  be  ascertained  vrith  precision,  and  therefore  the  decision 
can  not  be  expected  to  present  an  exact  conformity  to  any  well- 
defined*  principle.  All  that  can  be  known  is,  that  when  the 
disproportion  of  the  value  of  the  material  to  that  of  the  product 
is  80  great  as  to  impress  on  the  mind  the  justice  of  considering 
the  material  the  accessoiy  and  the  production  of  the  operator, 
the  substantive  species,  the  thing  belongs  to  the  producer  of 
the  new  species.  In  looking  at  a  fine  painting,  we  never  con- 
sider the  canvas;  nor  when  we  admire  a  beautiful  statue  do  we 
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put  any  estimate  on  the  primitiye  marble.  It  is  the  new  crea- 
tion of  the  pencil  and  of  the  chisel  which  is  the  sole  object  of 
our  contemplations,  and  the  sole  ingredient  in  our  estimation 
of  value.  We  look  upon  and  value  the  one  as  a  fine  picture, 
not  as  canvas;  the  other  as  a  noble  statue,  not  a  rude,  unmean- 
ing block  of  marble.  Hence,  the  production  of  the  artist  is 
the  principal,  the  material  is  only  the  incident. 

We  feel  authorized  to  deduce  the  same  decision  from  the 
facts  in  this  case,  in  relation  to  the  burnt  brick.  And  another 
important  reason  applies  in  some  degree  to  all  these  cases; 
that  is,  that  the  production  of  the  artist  or  operator  should  be- 
long to  him,  ^'propter  exceUentiam  artis."  Besides,  there  is 
in  this  case  not  only  an  accession  of  value  by  labor,  but  there 
is  also  an  accession  of  other  things  to  the  clay,  sand,  water, 
and  the  effects  of  fire  by  the  combustion  of  wood.  And  on 
this  ground  alone  an  analogy  to  the  mulse  made  of  the  wine 
of  A.  and  the  honey  of  B.  we  would  feel  inclined  to  think  that 
the  brick  should  belong  to  him  who  made  them.  But  the  law 
of  '  *  specification  "  applies  more  directly  to  this  case.  In  this 
view  it  was  decided  by  our  predecessors.  We  shall  therefore 
proceed  to  consider  it  on  this  ground.  '  We  are  of  the  opinion 
that  burnt  brick  are  not  clay.  It  seems  to  us  not  only  that  the 
process  of  burning  effected  an  essential  change  in  the  qualities 
of  the  native  clay,  and  therefore  that  the  maker  is  entitled  to 
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the  brick;  but  if  there  has  been  no  radical  change  in  the  ma- 
terial, there  has  been  such  an  one  as  to  prevent  a  resolution  of 
the  brick  into  clay,  or  into  the  same  kind  of  clay  as  that  with 
which  they  were  made;  and  that  therefore  the  bricks  belong  to 
the  maker.  On  both  grounds,  or  on  either,  if  both  or  either 
be  maintainable,  the  plaintiffs  must  succeed. 

A  well-burnt  brick  has  very  few  of  the  qualities  of  the  un- 
wrought  clay.  It  has  not  its  consistency,  its  ductility,  its 
compressibility,  its  tenacity;  it  can  be  applied  to  none  of  the 
uses  to  which  clay  is  adapted.  The  moisture  and  everything 
else  evaporable,  has  escaped,  and  does  not  exist  in  the  brick. 
Why  then  should  the  brick  be  considered  or  denominated  clay  ? 
Limestone  is  not  lime,  nor  is  it  the  elementary  material  of 
which  lime  is  compounded.  In  the  laboratory  of  nature,  these 
elements  have  all  undergone  an  essential  change  in  the  process 
of  petrifaction.  Is  this  change  essentially  greater  than  that 
of  clay  into  burnt  brick?  The  rock,  by  calcination,  maybe 
reduced  to  lime;  so  the  brick  may  be  pulverized;  but  the  lime 
is  not  the  identical  material  which  constituted  the  rock.    Nor  is 
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the  brick  dust  the  same  material  "which  constituted  the  clay. 
Nor  can  it  be  reduced  to  the  same  kind  of  clay,  if,  indeedf 
which  we  do  not  admit,  it  can  be  reduced  to  clay  by  any  analysis, 
or  combination,  without  the  accession  of  other  materials,  which 
belonged  to  the  clay  in  its  native  state,  but  which  were  volatized 
before  it  could  make  brick.  Lime  is  the  basis  of  limestone; 
alumine  is  the  basis  of  clay.  The  clay  for  bricks  is  a  compound, 
piincipally,  of  alumine  and  silex.  It  possesses  other  ingredi- 
enta  But  when  the  brick  are  burnt,  they  are  no  more  alumine, 
nor  silex,  nor  clay,  than  the  rock  is  lime,  either  mixed  or  un- 
mixed with  the  other  materials  which  composed  the  rock,  or 
than  bone  is  the  phosphate  of  lime. 

The  ancients  made  a  cover  for  their  dead  by  drawing  the 
fibers  of  silex  into  thread,  which  they  wove  into  an  incom- 
bustible web.  To  preserve  the  ashes  of  the  dead  body,  un- 
mixed with  those  of  the  funeral  pile,  they  inclosed  the  body  in 
one  of  these  webs.  This  fabric,  called  asbestos,  was  silex  alone. 
Bat  it  could  not  be  consolidated  into  a  silicious  mass,  as  that 
from  which  it  was  drawn.  Hence,  if  one  should  make  it  out  of 
the  material  of  another,  it  would  belong  to  the  manufacturer; 
because,  althou^  there  has  been  no  change,  as  in  the  process 
of  homing  brick,  in  the  quantities  of  the  silex,  yet  there  has 
been  such  a  change  in  the  species  as  to  render  it  impossible  to 
restore  the  native  material.  The  same  reason  applies  to  brick. 
Bat  another  also  applies,  to  wit,  that  the  inherent  qualities  of 
the  clay  have  been  transmuted  by  burning.  Porcelain  is  made 
of  silicioas  and  aluminous  clay.  In  strict  propriety,  could  a 
fine  porcelain  vase  be  considered  or  denominated  clay  ?  Is  it 
day  ?  Can  it  be  resolved  into  clay  by  any  menstruum  of  nature 
or  art,  without  the  accession  of  foreign  materials  or  agents  f 
A  Wedgwood  would  be  astounded  if  he  were  told  that  the 
finest  earthenware,  elaborated  by  his  skill,  from  the  almost 
worthless  clay  of  another,  would  be  the  property  of  that  other. 
Bat  this  ware,  however  attenuated,  is  as  much  clay  as  bricks 
are,  and  it  can  as  easily  be  reduced  to  clay;  but  it  is  not  clay; 
nor  can  it  ever  again,  per  se,  become  clay.  It  therefore  belongs 
to  the  manufacturer.  The  diamond  is  carbon,  and  nothing  but 
carbon,  in  a  state  of  purity  and  high  sublimation.  But  it  is 
not  charcoal,  though  charcoal  may  produce  diamond,  by  losing 
all  its  gross  constituents.  If  diamond  could  be  produced  f  rpm 
charcoal,  by  any  process  of  art,  would  it  belong  to  the  pro- 
dooer,  or  to  the  owner  of  the  rude  material  ?  After  it  shall 
have  been  made,  it  is  but  the  name  carbon  that  existed  in  the 
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charcoal;  but  it  is  in  a  different  state,  and  is  uncompounded. 
Can  it  be  resolved  into  charcoal  ?  It  would  belong  to  the  pro- 
ducer, if  it  could  be  manufactured.  So  the  alumine  and  the 
silez  iu  the  brick,  are  the  same  that  were  in  the  clay;  but  thej 
are  in  a  different  state  and  combination,  and  are  not  the  original 
clay,  with  all  its  combinations  and  qualities;  nor  can  they  be  re- 
duced to  the  same  clay.  The  cambric  needle  in  the  hand  of 
the  seamstress  is  made  of  steel,  the  steel  of  iron,  and  the  iron 
of  the  native  ore.  There  has  been  no  chemical  change  of  the 
particles  which  compose  the  needle;  but  they  are  not  the  iden- 
tical particles  which  constituted  the  ore,  nor  can  they  be  resolved 
into  them.  Therefore  the  needle  could  not  be  recovered  by  the 
owner  of  the  raw  material.  There  would  be  no  end  to  sucL 
illustrations.  These  are  deemed  sufficient  for  showing  what  we 
mean,  when  we  state  the  principle  which  must  govern  this 
case. 

Shingles,  tables,  or  boats,  etc.,  made  out  of  the  timber  of  an- 
other, contain,  so  far  as  they  contain  anything,  the  same  part- 
icles which  constituted  the  timber;  the  specific  qualities  of 
the  wood  are  the  same  precisely;  therefore  the  material  is  ex- 
actly the  same,  and  the  new  species  must  still  belong  to  the 
owner  of  the  wood,  when  the  accessory  value  has  not  been  so 
great,  as  on  the  ground,  to  change  the  title. 

These  cases,  on  each  side,  may  serve  to  exemplify  the  princi- 
ple, BO  far  as  it  applies  to  '* specification."  The  necessary 
result  seems  to  be  that  the  burnt  brick,  in  this  case,  belong  to 
Lampton.  Preston,  in  a  suit  for  mesne  profits^  might  have 
recovered  for  the  use  of  the  clay.  As  the  bricks  were  personal, 
he  could  not  get  them  by  habere  facias.  He  could  only  be  en- 
titled to  them  as  chattels,  on  the  ground  that  he  owned  the 
clay.  The  cases  cited  from  fifth  and  sixth  Johnson  do  not 
militate  against  this  opinion,  but  as  far  as  they  go,  tend  to  sus- 
tain it.  The  case  of  Betts  and  Church  v.  Lee^  6  Johns.  347  [4  Am. 
Dec.  368],  decides,  that  shingles  belong  to  the  owner  of  the 
timber,  because,  ' '  whatever  alteration  in  form  property  may 
have  undergone,  the  original  owner  may  take  it,  in  its  new 
shape,  if  he  can  identify  the  original  materials;"  that  is,  the 
form  is  immaterial,  if  the  material  remain  the  same;  it  is  the 
same  in  the  shingle  as  it  was  in  the  tree.  There  has  been  no 
change  in  the  material — the  wood;  the  only  change  is  in  the 
form.'  This  accords  with  the  doctrine  which  we  have  recognized. 
But  the  same  reason  does  not  apply  to  the  brick;  the  converse 
is  the  fact  of  the  ease. 
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The  case  of  Curtis  v.  Oroai,  6  Johns.  1G9  [5  Am.  Dec.  204}^ 
decides,  that  a  trespasser,  who  knowingly  cuts  the  timber  o£ 
another,  without  his  consent,  and  converts  it  into  coal,  is  not- 
entitled  to  the  coal,  because  he  is  a  trespasser.     This  is  all  thai 
is  decided.     It  is  true  that  the  opinion  intimates  (what  it  wa». 
not  necessary  to  say),  that  the  timber  could  not  be  identified  iai 
the  coal,  and  therefore  if  there  had  been  no  trespass,  the  owner" 
of  the  timber  would  be  entitled  to  the  coal.     This  would  not  be 
oar  opinion.     But  we  do  not  suppose,  if  this  intimation  wexe» 
ever  so  authoritative,  that  it  would  influence  the  decision  of  this, 
case.     We  know  that  a  Gterman  chemist  (Bergman)  claimiS' their 
merit  of  having  discovered  by  various  experiments,  near  Upsaly 
that  burnt  brick,  by  being  made  wet,  and  exposed  to  the  sun 
and  elements  for  several  years,  may  be  dissolved.     This  disr^ 
covery  is  not  wonderful.     No  combination  of  matter  is  inde^^ 
Btractible.     Bricks  are  not,  more    than  other  material  sub-  - 
stances,  immortal.     Certain  solvents  may   decompose  them. 
Bat  how  are  they  reduced  to  clay  ?    And  what  sort  of  clay  ?  * 
These  questions  have  been  anticipated,  and  the  experience  and^i 
observation  of  all  men  will  furnish  an  answer  consistent  witkv 
this  opinion.     The  animal,  mineral,  and  vegetable  kingdoma  - 
are  all  nothing  but  a  combination  of  certain  particles,  which  ^ 
exist  in  an  elementary  state  and  unorganized  form.     They  may  r 
all  be  decomposed,  and  reduced  to  their  elements;  so  of  tBer- 
brick.     Bugar  is  but  the  saccharine  matter  of  the  cane,  reduced 
to  a  separate  and  concrete  state;  it  may  be  dissolved  into  sl 
sweet  juice.    But  it  does  not  therefore  belong  to  the  owner  ot 
theeane. 

Bricks  are  very  enduring,  when  well  burnt  by  fire.  It  is  said 
bj  some  oriental  tourist  that  even  now  there  remain  at  the  sup- 
posed site  of  ancient  Babylon,  brick  apparently  in  a  perfect 
state,  of  which  that  city  was  built.  Time  has  not  reduced  iheuh 
to  clay,  and  it  never  will,  without  the  cooperation  of  other 
agentSy  and  the  accession  of  other  materials,  any  more  than  tha 
Bogar  of  the  maple  can  be  resolved  into  **  sugar  water"  without 
the  access  of  foreign  agents. 

The  only  thing  like  an  authority  directly  on  the  subject  of 
the  proprietorship  of  brick  made  by  one  man  with  the  clay  of 
another,  of  which  we  have  heard,  or  which  we  have  seen,  is  an 
expression  in  the  opinion  in  the  case  of  Port  v.  Taston^  2  Wila. 
172.^  In  deciding,  in  relation  to  another  matter,  the  court  saysr 
"The  case  of  a  brickmaker  is  very  different;  the  earth  is  manu* 

1.    P9rt  T.  TnrUm,  2  WOwn,  173. 
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factored  and  turned  into  quite  a  different  thing/'  Of  coarse,  it 
'was  the  opinion  of  that  court  that  the  brick  belonged  to  the 
maker.  This,  we  acknowledge,  is  not  positive  authority,  bat  is 
persuasive  argument,  and  being  the  only  allusion  which  has 
been  found  in  any  book  to  the  question  we  are  considering,  is 
strongly  confirmatory  of  the  reasons  which  we  have  offered  in 
sapport  of  this  opinion. 

Judgment  reversed,  and  cause  remanded  for  a  judgment  to 
^be  entered  on  the  agreed  case  in  favor  of  plaintifiis. 


Pbbsonal  Propkbtt,  alteration  in  form  of,  right  of  owner  to  redaim. 
In  New  York  the  law  ia  settled,  that  whatever  alteration  in  form  property 
may  undergo,  the  original  owner  may  take  it  in  its  new  shape,  if  he  oan  iden* 
iify  the  original  materials,  and  this  is  adopted  as  the  law  in  other  atateas 
BeUa  V.  Lte,  4  Am.  Dec.  369,  note;  Curtis  v.  Oraat,  6  Id.  204,  205^  note. 


Hunt  v.  Botieb. 

[1  J.  J.  ICabskall,  484.] 

OooBT  ov  flQurrr  oan  not  Set  asids  a  common  law  Judgment  by  deoree- 
ing  a  new  trial  peremptorily;  bnt  upon  it  being  determined  that  a  new 
trial  18  proper,  the  way  to  enforce  its  decree  is  by  operating  upon  the 
person  of  the  defendant  by  attachment,  sequestration,  and  the  like. 

J'uDOiCBNT  AT  Law  havino  bbbn  SATisnsD,  equity  has  no  power  to  compel 
the  amount  paid  to  be  refunded.  A  judgment  remaining  unreversed  or 
nnaffected  by  a  new  trial,  secures  to  the  creditor  the  money  collected 
thereon,  and  he  can  not  be  compelled  to  refund  the  same,  unices  obtained 
Irandulently 

Baunr  MAT  DutacT  a  Niw  Tbial  in  an  action  at  law,  where  the  common 
law  judge  would,  but  sufficient  reason  must  be  alleged  and  proved  why 
the  application  is  not  made  to  the  latter,  and  abeenoe  on  private  biiiinsM 
is  not  sufficient. 

Bill  in  chancery.  Error  to  the  Whitley  circuit.  The  facts 
mppear  from  the  opinion. 

Caperton,  for  plaintiff. 

E.  Smith,  contra. 

By  Court,  Bobbbtson,  J.  This  vras  a  bill  in  ohanceiy,  filed 
by  Hant  against  Boyier,  for  a  new  trial  of  an  action  of  trover,  in 
^hich  the  latter  had  recovered  a  judgment  for  forty-five  dollara 
and  costs  against  the  former.  Two  questions  are  presented  by 
itha  record:  1.  Had  the  court  the  power  to  render  the  decree 
which  it  did  ?  2.  Did  the  facts  justify  any  decree  for  the  com- 
{Jainant  below  ? 

The  court,  by  an  interlocutory  order,  directed  to  be  served 


Jane,  1829.]  Hunt  v,  ^otieb.  117 

on  Bojier,  required  him  to  submit  to  a  new  trial.     On  his  re- 
fosal  to  consent  to  a  new  trial,  the  court  made  a  final  decree^ 
adjudging  to  Hunt  against  Boyier  the  amount  of  the  judg- 
ment at  law;  that  judgment  having  been  satisfied  by  judg- 
ment.  We  can  not  concede  to  the  court  the  authority  to  render 
such  a  decree.    The  chancellor  can  not  set  aside  a  commoD  lawr 
judgment  by  decreeing  a  new  trial  peremptorily.    When  he  d^ 
tennines  that  a  new  trial  is  proper,  he  can  enforce  his  decree 
only  by  operating  on  the  person  of  the  defendant  by  attach- 
menty  sequestration,  fine,  or  imprisonment;  or  by  injunction^ 
if  the  judgment  shall  not  have  been  satisfied:  Litt.  SeL  Caa. 
451.    Nor  can  he,  if  the  judgment  at  law  shall  have  been  paid 
off,  decree  that  the  amount  be  refunded.    As  long  as  the  jodg* 
ment  shall  stand  unreversed  and  unafFected  by  a  new  trial,  ife 
secures  to  the  creditor  the  money  which  he  may  have  colleotedl 
under  it.     The  chancellor  can  not  reverse  or  nullify  that  judg- 
ment; nor  compel  the  creditor  to  surrender  what  he  may  have 
acquired  by  it,  unless  it  had  been  obtained  fraudulently.    The 
chancellor,  in  this  case,  has  exercised  the  powers  which  belong 
alone  to  a  jury  and  a  judge  of  law.    Ho  has  not  only  adjudi- 
cated on  the  evidence,  and  decided  that  the  verdict  and  jodg* 
ment  obtained  by  Boyier  are  erroneous,  but  has  decided  thai  he 
shall  refund  the  amount  which  they  enabled  him  to  collect. 
The  controversy  is  perfectly  legal,  and  can  be  retried  only  in  la 
law  forum.    Hunt  can  have  no  right  to  restitution  while  the 
judgment  shall  remain  in  full  force;  and  whenever,  by  a  new 
trial,  he  shall  have  such  right,  his  remedy  for  it  will  be  legaK 
Chanceiy  can  not  entertain  jurisdiction  of  a  claim  to  a  reim* 
buraement  of  the  amount  paid  on  the  judgment,  on  the  ground 
that  the  complainant  was  not  ready  for  trial.    The  decree  of 
the  chancellor  is,  therefore,  erroneous,  and  must  be  reversed  on 
this  ground. 

Bat  there  is  error  in  the  second  point,  more  extensive  in  ita 
effect,  and  more  fatal  to  the  claim  of  Hunt  to  relief,  than  that 
which  has  been  noticed.  The  allegations  and  proof  did  not 
authorize  a  decree  for  a  new  trial.  Boyier  had  loaned  to  Hunt 
a  horse  to  ride  to  Lexington.  .  The  horse  died  on  the  way,  and 
Boyier  insisted  that  the  death  was  the  effect  of  the  negligence 
and  excessive  hard  riding  of  Hunt,  sued  him  for  the  horse  in 
trover,  and  recovered  forty-five  dollars.  Execution  on  the  judg* 
ment  was  replevied  for  two  years,  and  the  replevin  bond  satia-^ 
fied  after  it  became  due.  Hunt  afterwards  filed  his  bill  for  u 
new  tvhd,  relying  on  the  allegation  that  he  was  in  the  south  with 
stock  at  the  time  of  the  trial,  and  had  discovered  since  his 
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turn  home,  that  he  could  prove  that  when  he  borrowed  the 
liorse  he  was  unsound.  Several  depositions  were  taken,  which 
leave  room  for  reasonable  doubt  whether  the  horse  was  unsound 
«or  not.  But  there  is  no  proof  that  he  died  of  any  such  un* 
soundness,  or  that  it  was  at  all  probable  that  he  would  not  have 
^ied  if  he  were  perfectly  sound  at  the  loan.  It  was  proved 
that  an  agent  and  a  lawyer  defended  the  suit  at  law  for  Hunt; 
that  under  the  general  issue  an  attempt  was  made  to  prove  the 
unsoundness  of  the  horse.  It  also  appears  that  Laughlin,  who 
JTode  with  Hunt  to  Lexington,  was  a  witness  on  the  trial  before 
€he  jury. 

On  these  facts  several  objections  to  the  decree  obviously  appear. 

1.  The  allegations  of  the  bill  are  insufficient.  The  excuse  for 
not  making  full  proof  on  the  trial  is  very  defectively  and  in- 
•definitely  set  out,  and  would  not  be  good  if  it  had  been  stated 
^th  ever  so  much  precision.  It  is  not  alleged  when  the  dis- 
covery was  made  of  the  new  testimony,  except  that  it  was  after 
the  judgment.  Was  it  after  or  before  the  payment  of  the 
jnoney  ?  If  before,  why  was  not  the  bill  filed  sooner  ?  If  after, 
iwhy  was  it  not  discovered  sooner?  If  the  discovery  was  not 
jnade  until  after  the  payment  of  the  replevin  bond,  the  infer- 
jence  would  be,  that  Hunt  had  not  been  vigilant;  unless  he  had 
satisfactorily  explained  how  be  made  the  discoveiy  and  why  he 
wdid  not  make  it  sooner.  Either  branch  of  the  dilemma  is  fatal  to 
Hunt's  equity.  If  he  made  the  discovery  shortly  after  his  re- 
iturn  from  the  south  he  ought  to  have  filed  his  bill  sooner  than 
lie  did.  If  he  did  not  make  the  discovery  until  after  the  satis- 
faction of  the  judgment,  he  has  evinced  a  passiveness  which 
anust  be  fatal  to  his  claim  to  equitable  assistance.  "  Vigilardibuji 
9um  dorminetibuSf  servat  lex,"  applies  more  emphatically  to 
xnotions  or  bills  for  new  trials  than  to  any  other  class  of  cases. 
It  does  not  appear  that  there  were  no  other  vritnesses  except 
those  said  to  be  discovered  after  the  trial,  nor  that  any  pains 
liad  been  taken  to  find  witnesses,  nor  that  Hunt  did  not  know  of 
the  unsoundness  before  the  trial.  These  allegations  would  all 
l>e  necessary. 

J3ut  there  are  still  other  and  stronger  objections. 

2.  The  alleged  discovery  is  not  of  a  new  matter  of  defense, 
1>ut  of  additional  evidence  in  support  of  a  fact  put  in  issue  and 
tried  by  the  jury.  For  such  a  cause  a  new  trial  ought  not  to 
lutve  been  granted  by  the  judge  who  tried  the  case.  There 
would  be  no  end  to  trials  nor  any  certainty  in  their  results,  if 
new  trials  should  ^  e  granted  on  the  allegation  of  a  discovery  of 

w  witnesses  to  prove  a  fact  in  the  knowledge  of  the  party 
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and  Id  issue  on  the  former  trial.  Such  a  practice  would  sub- 
serve purposes  of  fraud,  and  encourafi^e  by  indemnity  every 
species  of  carelessness  and  inattention  in  the  preparation  of 
of  suits.  Hence  it  is  not  tolerated.  On  this  point  the  bill  is 
radically  defective. 

3.  The  excuse  for  not  being  prepared  fully  on  the  trial  is  un- 
satisfactory. Absence  on  private  business  has  never  been  held 
sufficient  of  itself  to  authorize  a  new  trial.  If  a  litigant  shall 
deem  it  more  profitable  to  embark  in  an  adventure  of  specula- 
tion or  to  devote  his  attention  to  other  private  concerns,  than 
to  attend  to  the  preparation  and  trial  of  his  suit,  he  must  submit 
to  the  consequences  of  his  voluntary  election.  Those  who  en- 
gage in  the  exportation  of  the  stock  and  of  the  surplus  products 
of  our  state,  deserve  all  the  favor  which  any  other  class  of  citi* 
zens  receive  or  have  a  right  to  expect.  Bui  neither  the  princi- 
ples of  law,  nor  of  justice,  nor  of  public  policy,  could  permit  it 
to  be  established  as  a  general  rule,  that  absence  from  the  court 
on  private  business  to  the  south  or  elsewhere,  should  entitle 
the  absentee  to  a  new  trial  in  any  case  which  may  have  been 
tried  in  his  absence. 

Besides,  in  this  case.  Hunt  left  agents  at  home,  to  attend  to 
his  suit;  if  he  did  not,  he  ought  to  have  done  it;  and  it  was  hia 
duty  to  give  them  instructions  and  information  of  all  the  facts 
in  his  own  knowledge  which  might  have  become  material  to  hia 
defense.  Nothing  of  this  kind  appears  in  the  bill.  Even  if 
the  excuse  for  absence  were  sufficient,  it  should  appear  that  hia 
presence  would  have  made  a  material  difference  in  the  result: 
1  Marsh.  351.  The  chancellor  may  direct  a  new  trial  at  law 
(whenever  a  case  is  presented  in  which  the  common  law  judge 
would  grant  it),  provided  satisfactory  reasons  are  shown  for 
failing  to  make  the  application  at  law. 

But  in  this  case,  if  the  application  had  been  made  to  the 
judge  in  proper  time,  he  could  not,  consistently  with  established 
principles,  have  granted  a  new' trial;  a  fortiori,  the  chancellor 
should  forbear;  and  the  excuse  for  not  being  ready  on  the  trial 
and  for  not  then  moving  for  a  new  trial  is  entirely  insufficient; 
and  if  it  were  not,  the  other  objections  are  insuperable. 

Wherefore,  the  decree  is  reversed  and  the  cause  remanded 
with  instructions  to  dismiss  the  bill. 


OovraoL  ov  Equttt  over  jndgments  at  law  it  oonndArod  in  the  note  to  ff&rd 
▼.  Ifatter,  15  Am.  Deo.  ^,  and  the  aQthoritiea  found  in  this  aeriee  on  thai 
fabjeot  are  there  ooUeoted  and  referred  to. 
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Lewis  v.  Hoover. 

U  J.  J.  MAMHiT.!..  fiOO.] 

BxnKUZ  JjOS  to  Bvgoveb  a  Note  evidencixig  a  debt  to  which  plaintiff  has 
a  right  of  property  and  the  immediate  right  of  pooeanon,  no  matter  how 
defendant  obtained  poflseasion  thereof. 

DBTnnTE.  Appeal  from  the  Jessamine  circuit.  The  facts  ap» 
pear  from  the  opinion. 

Hoggin  and  Loughborough,  for  appellant. 

By  Oourt,  Bobebtson,  J.  This  is  an  action  of  detinue  by 
Hoover  against  Lewis  for  a  promissory  note  for  five  hnndred  dol- 
lars in  commonwealth's  papers.  It  appears,  from  the  testimony 
embodied  in  a  bill  of  exceptions,  that  Hoover  held  a  note  on  Lewis 
for  five  hundred  dollars,  payable  in  notes  of  the  bank  of  the 
commonwealth;  that  Lewis  had  proposed  to  execute  another 
note  for  five  hundred  and  twenty-five  dollars  in  the  same  kind 
of  paper,  in  lieu  of  the  five  hundred  dollar  note,  with  certain 
gentlemen  as  his  securities,  which  Hoover  agreed  to  accept 
whenever  it  should  be  delivered  to  him  with  all  the  signstores; 
that  Lewis  signed  the  note  for  five  hundred  and  twenty*five  dol* 
lars  aud  left  it  with  Hoover,  taking  the  note  for  five  hundred 
dollars  with  him,  on  a  promise  to  procure  the  signatures  of  the 
securities  to  the  other  note.  It  was  agreed  that  if  he  did  not 
cause  the  note  for  five  hundred  and  twenty-five  dollars  to  be 
fully  executed  within  a  specified  time,  he  should  return  the 
note  for  five  hundred  dollars.  He  failed  to  complete  the  exe- 
cution of  the  note  for  five  hundred  and  twenty-five  dollars,  and 
then  refused  to  surrender  the  other.  Whereupon  this  suit  was 
instituted  to  recover  it.  The  jury,  on  the  general  issue,  found 
a  verdict  for  Hoover.  Lewis  made  a  motion  for  a  new  trial  on 
an  affidavit,  which  the  court  having  overruled,  judgment  was 
rendered  on  the  verdict  for  Hoover. 

It  is  insisted  here  that  the  action  was  not  maintainable,  and 
that  if  it  were,  the  court  ought  to  have  awarded  a  new  trial,  for 
the  reason  stated  in  the  affidavit.  There  can  be  no  doubt  that 
an  action  of  detinue  will  lie  for  a  deed,  note,  or  any  other  muni- 
ment of  title  or  document  of  debt.  Has  the  plaintiff  property 
in. the  thing?  Has  he  a  right  to  the  immediate  possession  of 
it  ?  Can  it  be  identified  ?  Is  it  in  the  possession  of  the  defend- 
ant? These  are  the  only  inquiries  which  it  is  necessary  to  an* 
Bwer  affirmatively  to  entitle  the  plaintiff  tb  maintain  a  suit  in 
detinue.    If  all  these  facts  concur,  the  plaintiff  must  sr4M$«iei. 
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They  are  all  abundantly  proTed  in  this  case.  But  it  is  sug- 
gested by  the  counsel  for  Lewis  that  the  action  is  misconceived. 
He  insists  that  as  Lewis  obtained  the  possession  of  the  note» 
with  the  assent  of  Hoover,  and  promised  to  return  it  on  a  cer- 
tain oontingency,  the  only  remedy  for  a  breach  of  this  contract 
is  assumpsit.  There  is  no  solidity  in  this  argument.  It  is  im- 
material how  Lewis  obtained  the  possession,  or  for  what  pur- 
pose. If  Hoover  has  a  right  to  the  note,  and  Lewis  has  no 
light,  detinue  may  be  sustained,  and  is  the  appropriate  remedy 
for  the  restitution  of  the  note.  "  It  lies  upon  a  contract  for  not 
deliTsring  a  specific  chattel,  in  pursuance  of  a  bailment  or  other 
ooDtmct:"  1  Ghitty,  118. 

A  bailor  may  maintain  detinue  or  trover  against  his  bailee 
of  a  chattel,  after  the  contract  of  bailment  shall  have  been  ful- 
filled. He  may,  surely,  if  he  chooses,  bring  assumpsit  for  a 
breach  of  contract.  But  there  can  be  no  doubt  that  he  can  re- 
cover the  specific  thing  bailed;  and  this  he  can  do  in  detinue 
only.  It  can  not  be  doubted,  that  if  A.  pledged  a  slave  with 
B.,  as  a  collateral  security,  for  money  to  be  refunded  on  a  given 
day,  he  may  recover  the  slave  in  detinue,  by  paying  or  tender- 
ing  the  money  on  the  day.  He  may  also  bring  assumpsit  or 
trover.  In  detinue,  it  is  supposed  that  the  defendant  had  ac- 
quired the  possession  legally,  by  contract  or  otherwise.  Bo- 
lides, Hoover  had  a  right  to  treat  the  contract  as  a  nullity.  He 
had  the  option  either  to  affirm  it  by  suing  for  a  breach  of  it,  by 
Lewis,  or  disaffirm  it  by  demanding  his  note.  If  money  be 
paid  on  a  special  executory  contract  as  soon  as  the  contract 
shall  be  at  an  end,  either  by  its  own  terms  or  by  the  acts  of  the 
parties,  or  either  of  them,  indebilatus  assumpmi  may  be  main- 
tained for  money  had  and  received:  Comyn  on  Oontracta,  76, 
77,  81,  82.  In  such  a  case,  if  property  be  advanced,  instead 
of  money,  detinue  may  be  brought  for  it.  If  A.  purchase  from 
B.  a  horse,  to  be  delivered  on  a  particular  day,  he  may  recover 
it  in  detinue,  by  paying  or  tendering  the  money  according  to 
his  oontiaot:  Noy's  Maxims,  88;  Shop.  Touch.  224.  In  such 
case,  assumpsit  will  lie.  But  the  plaintiff  has  his  election  to 
me  on  the  contract  for  damages,  or  to  demand  the  specific  thing 
which  belongs  to  him. 

We  are  not  inclined  to  multiply  illustrations.  We  would  not 
have  considered  it  proper  to  admit  that  the  question  is  open  for 
ugoment,  if  it  had  not  enlisted  the  ceal  of  counsel,  in  this  as 
well  as  in  the  inferior  court.  There  can  be  no  doubt  that 
Hoover  had  a  right  to  his  action,  and  that  it  is  well  sustained 
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by  proof.  The  affidavit  discloses  no  good  reason  for  a  new 
txial.  It  does  not  state  the  names  of  the  witnesses;  that  they 
had  been  summoned;  or  that,  if  Lewis  had  been  in  court,  he 
could  have  made  proof,  or  shown  sufficient  ground  for  a  con- 
tinuance. These  defects  are  fatal,  but  there  are  others  equally 
BO.  The  court,  therefore,  decided  correctly  on  the  motion  for 
a  new  trial. 
Wherefore  the  judgment  is  affirmed. 


Reed  v.  Bioe. 

[3  J.  J.  MlWHATiTi,  M.] 

Abtioui  IV.  or  the  Amendments  to  the  ooxkstitution  of  the  United  States 
has  no  application  to  proceedings  under  the  authority  of  a  state. 

8sABGH  Wabsant,  Issued  UNDER  THE  Pbovisions  of  the  Kentucky  consti- 
tution, which  provides  **  that  no  warrant  to  seainch  any  place  or  to  aeiaa 
any  person  or  things,  shall  issue,  without  describing  them  as  nearly  as 
may  be,"  must  describe  the  place  to  be  searched,  the  person  against 
whom  the  warrant  inues,  and  the  property  sought,  with  such  certainty 
as  to  be  able  to  identify  the  same. 

In  Trespass,  the  Devendant  mat  Show  as  a  justification  that  he  acted 
under  the  command  of  an  officer  in  the  execution  of  prooeas^  althougli 
the  process  may  not  be  regular  and  valid;  but  if  he  acted  officiously,  he 
must  show  a  valid  process.  « 

Trespass  quare  clausumfregii.  Error  to  the  Montgomery  cir- 
cuit.   The  facts  appear  from  the  opinion. 

Hoggin  and  Loughbanmght  for  plaintifb. 

T.  21  GriUenden,  contra. 

By  Court,  Underwood,  J.  Bice  iustituted  an  action  of  tree- 
pass,  quare  clauaum  fregit^  against  Beed  and  others,  and  gave 
in  evidence  that  they  came  to  the  place  of  his  residence  and 
seized  and  carried  away  sundry  slaves  there  found. 

The  defendants  justified  on  the  following  grounds,  viz.: 
Berry,  administrator  of  Hamilton,  obtained  a  search  warrant, 
directed  to  the  sheriff  or  any  constable  of  Bath  county,  requiring 
the  officer  to  search  for  and  take  the  slaves  alleged  to  have  been 
stolen,  if  to  be  found  in  the  possession  of  Bice,  and  to  bring 
him  and  them  before  the  justice  who  issued  the  warrant,  or 
some  other.  The  warrant  was  placed  in  Beed's  hands,  he  being 
a  constable.  He  summoned  the  other  defendants.  Berry  ex- 
ceptedy  to  go  with  him  to  execute  the  warrant.  Beed,  Berry, 
and  the  other  defendants  went  to  the  residence  of  Bice,  and 
seized  the  slaves  and  took  them,  but  did  not  take  Bice.    The 
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defendania  insist  that  they  did  no  more  than  was  their  duty  for 
tbe  purpose  of  executing  the  warrant. 

These  facts  were  set  forth  in  appropriate  pleas.    Bice  ad- 
mitted the  warrant  in  his  replications,  and  denied  the  residue  of 
the  justification  reUed  on.    Issue  was  also  made  upon  the  plea  of 
not  guilty.    Upon  the  trial,  the  warrant  was  read»  and  evidence 
given  on  the  part  of  the  defendants  conducing  to  show  that 
Beed,  as  constable,  summoned  the  defendants,  except  Berxy,  to 
assiht  him,  and  that  he  and  they,  with  Berry,  went  to  the  res- 
idence of  Bice,  there  found  the  slaves  mentioned  in  the  war- 
rant, took  them  and  carried  them  before  a  justice  of  the  peace. 
Tbe  wife  and  sister  of  Bice  seized  some  of  the  negroes,  who 
were  taken  from  them;  they  screamed,  and  the  scene  was  one 
of  some  confusion.     It  lasted  not  more  than  an  hour.     The 
evidence  being  closed  on  both   sides,  the  court,   on  the  ap- 
plication of  the  plaintifTs  counsel,   instructed  the  jury  that 
tbe  search  warrant  was  illegal  and  afforded  no  defense    to 
the  defendants.     Whether   the  court  was    right,  constitutes 
tbe  main  question  in  the  record  for  our  decision.     The  war- 
rant issued   upon  information  given  on  oath  by  the  defend- 
ant Beny,  that  the  slaves,  consisting  of  a  woman  and  four 
children,  had  been  stolen  and  carried  away  from  the  residence 
of  hie  inl^tate,  and  that  he  believed  they  were,  at  the  date  of 
the  warrant,  in  the  possession  of  Bice.     The  slaves  were  de- 
acribed  by  names  and  age  in  the  warrant,  with  the  exception  of 
an  infant  child.    The  mandatory  part  of  the  warrant  was  in 
these  words:  "  These  are,  therefore,  in  the  name  of  the  common- 
wealth, to  command  you  to    search  for  and   take   the  said 
described  slaves,  if  they  be  found  in  said  John  M.  Bice's  posses- 
sbn,  and  bring  him,  the  said  Bice,  together  with  the  said 
daves,  before  me,"  etc. 

It  is  contended  that  the  warrant  is  void,  because  it  does  not 
describe  the  place  to  be  searched.  The  fourth  article  of  the 
amendments  to  the  constitution  of  the  United  States  is  relied 
on  to  show  that  the  place  to  be  searched  ought  to  be  described. 
We  are  of  opinion  that  the  article  referred  to  has  no  application 
in  this  case,  and  that  it  can  not  affect  proceedings  under  the 
aatbority  of  the  states.  It  was  not  adopted  as  an  amendment 
to  the  oonstitntion  of  the  United  States,  with  the  intent  to  restrict 
the  powers  of  the  states,  but  to  limit  the  power  of  the  United 
States,  and  to  prescribe  fixed  rules  relative  to  searches  and 
leisaies,  under  the  authority  of  the  national  government. 
Ihe  legality  of  the  warrant  in  the  present  case  must  be  tested 
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exclusively  by  the  oonstifcution  and  laws  of  this  state.  The 
ninth  section  of  the  tenth  article  of  the  constitation  of  Ken- 
tucky does  not  require  a  description  of  the  place  to  besearched, 
in  the  same  language  or  so  explicitly  as  is  required  by  the  con- 
stitution of  the  United  States,  yet  we  believe  that  the  place  to 
be  searched  is  required  to  be  described  by  the  constitution  of 
Kentucky.  The  language  is,  **  That  no  warrant  to  search  any 
place  or  to  seize  any  person  or  things,  shall  issue,  without  de- 
scribing them,  as  nearly  as  may  be." 

The  place,  the  person,  and  the  things  should  all  be  described. 
The  form  of  the  warrant,  as  given  in  the  Kentucky  Justice, 
page  200,  which  we  approve,  and  the  preceding  doctrines, 
pages  198  and  199,  collected  from  Hale's  Pleas  of  the  Crown, 
and  East's  Crown  Law,  show  that  the  place  should  be  de- 
scribed. The  proceedings  upon  search  warrants  should  be 
strictly  legal,  for  there  is  not  a  description  of  process  known  to 
the  law,  the  execution  of  which  is  more  distressing  to  the  citi- 
zen. Perhaps  there  is  none  which  excites  such  intense  feel- 
ing in  consequence  of  its  humiliating  and  degrading  effects. 
The  warrant  in  this  case  does  not  describe  the  place  to  be 
searched.  It  refers  to  the  property  as  in  the  possession  of 
Bice.  We  can  not  perceive  from  that  what  places  the  officer 
was  authorized  to  search,  or  what  places  he  might  not  search. 
His  authority  could  not  be  limited  to  any  one  place;  and  if  it 
be  an  authority  at  all,  it  must  amount  to  authority  for  searching 
all  places  in  which  Bice  might  have  the  slaves  kept  in  his  pos- 
session. This  is  too  general  to  meet  our  ideas  of  the  law,  and 
therefore  we  are  of  opinion  that  the  warrant,  upon  its  face,  is 
defective  and  illegal.  But  here  another  question  arises.  Ad- 
mitting the  warrant  to  be  illegal,  were  the  individuals  summoned 
by  the  officer,  to  assist  in  its  execution,  bound  to  take  notice  of 
its  illegality,  and  to  refuse  giving  their  aid;  or  were  they  justi- 
fiable in  obeying  his  commands  without  inquiring  whether  his 
authority  was  legal  or  illegal?  The  right  and  power  of  an  officer 
to  summon  the  citizen  to  aid  in  the  execution  of  precepts  to 
him  directed  is  highly  necessary,  if  not  indispensable,  to  the 
well-being  of  society.  If  all  those  summoned  had  to  examine 
and  judge  of  the  legality  of  the  process,  and  then  act  upon 
their  own  responsibility,  this  necessary  power  in  the  officer 
would  in  practice  be  paralyzed  in  a  great  degree.  It  is  laid 
down  in  Bacon's  Abridgment,  title  Trespass,  610,  that  **  every 
person  who  has  assisted  in  the  execution  of  a  writ  of  fieri  facioB 
must,  if  he  justify  in  an  action  of  trespass,  under  the  writ. 
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unless  he  acted  by  the  command  or  at  the  request  of  the  sheriff 
or  his  officer,  show  the  judgment  upon  which  it  issued;  Udcause 
the  writ  was  a  sufficient  justification  to  every  one  of  these, 
although  the  judgment  was  not  regular." 

It  requires  but  a  trivial  extension  of  this  doctrine  to  exon- 
erate those  from  action  of  trespass  who  act  in  good  faith,  when 
commanded  or  requested  by  an  officer,  in  assisting  to  execute 
process  which  may  not  be  regular.  There  is  something  which 
instantly  strikes  the  moral  sense  as  being  wrong  when  told  that 
a  citizeu  is  regarded  as  a  trespasser  for  conscientiously  aiding 
to  execute  the  law,  as  he  conscientiously  believed  at  the  time. 
If  officiously  he  undertakes  to  do  it,  then  he  puts  his  conduct 
upon  his  own  judgment;  and  if  that  deceives,  he  is  responsible; 
bat  if  he  acts  under  the  command  of  another,  and  that  other, 
in  cases  of  the  kind,  may  have  lawful  authority  to  command 
him,  then  we  think  he  ought  not  to  be  responsible.  In  such 
cases  the  citizen  obeying  the  officer  should  be  looked  upon  in 
the  light  of  a  servant,  acting  by  compulsion,  and  the  party 
iojared  should  seek  redress  against  the  officer  and  those  who 
act  *'  officiously. ''  Under  this  view  we  think  the  instruction  of 
the  court  was  calculated  to  mislead  the  jury  in  respect  to  the 
defeudants,  who  had  been  summoned  by  the  officer,  and  ought 
not  to  have  been  given  in  respect  to  them;  but  as  it  relates  to 
Berry  and  Beed  we  see  nothing  objectionable  in  it.  The  deed 
bam  Fletcher  was  not  evidence,  unless  it  had  been  connected 
with  title,  derived  from  the  commonwealth.  Had  the  title 
been  traced  and  shown,  it  would  have  been  competent  to  use 
the  deed  for  the  purpose  of  showing  that  the  defendant  in 
aior  had  not  possession  of  the  locus  in  quo.  Showing  a  com- 
plete title  in  Jesse  Bice,  and  his  residence  on  the  land,  might 
show  that  John  M.  Bice  was  not  possessed,  and  thereby  his 
ictbn  of  trespass,  qware  clausum  /regit,  might  be  defeated. 

For  the  error  in  the  instruction,  the  judgment  of  the  circuit 
court  is  reversed,  and  the  cause  remanded  for  a  new  trial,  not 
xnconsiBtent  with  his  opinion.  The  plaintiffs  must  recover 
their  costs. 


SiAXCH  Wabbasts,  what  to  contain:  Sand  ford  v.  Nichols  7,  Am.  Dec. 
151,  Grunum  v.  Saymond,  6  Id.  200;  BeU  r.  Clapp,  Id.  339. 
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Marshall  v.  Tenant. 

[2  J.  J.  Mabshall,  155.J 

SPECtno  LiEK  HAvnro  been   Imposed  on  certain  particolAr  property,  by 

mort^rage  or  otherwise,  by  a  debtor  to  secure  the  payment  of  a  specific 

debt,  equity  will  not  permit  such  debtor  to  be  harassed  by  his  creditor'a 

creditor  until  such  property  has  been  disposed  of,  and  a  deficiency  shown. 

BlLL^  THOUGH  CONFESSED,  yet,  if  its  allegations  are  destitute  of  precision, 

'    no  decree  can  be  oorreotly  rendered  thereon. 

Bill  in  chancery.    Error  to  the  Jefferson  cirenit.    The  opin- 
ion states  the  facts. 

Denny,  CriUenden,  and  Mitts,  for  plaintiff. 

Nicholas,  for  defendant. 

By  Court,  TTndebwood,  J.  Upon  a  re-examination  of  thia 
case,  under  the  suggestions  of  counsel,  we  have  thought  it  un- 
necessary, if  not  premature,  to  settle  the  extent  of  Marshairs 
liability  at  this  time.  We  have,  therefore,  determined  to  set 
aside  the  opinion  heretofore  delivered,  and  to  reverse  the 
decree  of  the  circuit  court,  for  the  error  committed  in  rendering 
a  decree  against  Marshall,  until  the  complainant  in  that  court 
had  subjected  the  property  conveyed  by  Ghvathmey  to  Marshall, 
and  by  him  transferred  to  McClanahan  and  Bogart,  so  far  as  it 
would  extend,  to  the  satisfaction  of  his  demands  against  Mar- 
shall. To  reach  this  fund  seems  to  have  been  the  leading  in- 
ducement in  filing  the  bill.  Pope  and  Bustard,  who  are  called 
trustees  for  Gwathmey,  are  made  defendants  with  that  object; 
but  how  they  were  appointed  trustees,  or  what  authority  they 
had  over  the  property  mentioned  in  the  deed  of  mortgage  from 
Gwathmey  to  Marshall,  does  not  appear.  There  is  nothing  in 
the  cause  which  shows  the  ground  upon  which  the  decree  in 
relation  to  Pope  and  Bustard  is  based.  If  they  really  be  trustees 
for  Gwathmey,  and  have  any  concern  with  the  property  con- 
veyed by  him  to  Marshall,  the  court  should  have  compelled 
them  to  answer,  and  exhibit  the  nature  of  their  trust,  and  the 
amount,  if  anything,  in  their  hands  which  could  and  ought  to 
be  appropriated  in  payment  of  the  debts  due  by  Marshall  to 
McClanahan  and  Bogart.  Equity  will  not  allow  Tenant,  the 
quasi  representative  of  McClani^an  and  Bogart,  to  harass 
Marshall,  so  long  as  the  fund  which  he  placed  in  their  hands, 
remains  undisposed  of.  That  fund  must  be  first  exhausted. 
It  was  erroneous  to  decree  an  ascertained  sum  against  Marshall, 
and  to  give  the  complainant  an  execution  for  it,  and  then  to 
decree  against  Pope  and  Bustard  whatever  money  they  then  had, 
or  might  thereafter  get,  belongiug  either  to  Marshall  or  McClan- 
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ahan  and  Bogart,  without  ascertaining  what  sum  they  then  had 
belonging  to  Marshall  and  McClanahan,  and  Bogart;  and  how, 
or  from  what  source  it  came  to  the  hands  of  Pope  and  Bustard. 
The  decree  is  broad  enough  to  embrace  all  money  had  and  re- 
ceived by  Pope  and  Bustard  to  Marshall's  use,  and  to  direct  the 
payment  of  it  over  to  Tenant. 

We  do  not  perceive  the  principle  which  can  justify  the  court 
in  directing  Marshall's  debtors  to  pay  over  debts  due  him  to 
the  complainant,  who  is  endeavoring  to  obtain  the  debts  which 
Marshall  owes  McClanahan  and  Bogart  only.  The  decree  was 
drawn  up  no  doubt  under  the  idea  that  all  the  money  which 
Pope  and  Bustard  then  had,  or  might  receive  from  Marshall, 
would  arise  from  the  property  conveyed  to  him  by  Gwathmey, 
over  which  they  had  control.  But  the  language  of  the  decree 
means  much  more;  so  much  more  as  to  render  it  erroneous.  It 
may  be  inferred  that  there  is  something  in  the  hands  of  Pope 
and  Bustard,  or  a  sum  which  they  may  yet  receive,  that  ought  to 
be  applied  to  the  payment  of  the  debts  due  by  Marshall.  In  the 
absence  of  the  necessary  facts  in  relation  to  this  branch  of  the 
cause,  it  is  impossible  for  us  to  say  what  is  proper  to  be  done. 

The  cause  has  been  badly  prepared  for  trial  on  this  branch  of 
it.  We  shall  therefore  direct,  when  the  suit  is  remanded,  that 
the  circuit  court  give  the  complainant  leave  to  make  Gwathmey 
or  his  representatives  parties  to  the  suit,  they  being  proper 
parties,  and  it  not  appearing  to  us  that  Pope  and  Bustard  were 
his  trustees  or  representatives  for  any  purpose  whatever.  The 
bill  was  taken  for  confessed  against  Pope  and  Bustard;  but 
the  allegations  of  the  bill  are  so  destitute  of  precision  in  regard 
to  them  that  no  decree  could  be  rendered  against  them  of  value 
to  the  complainant,  or  that  will  do  justice  to  Marshall.  We  pass 
by  the  extent  of  Marshall's  liability,  because-,  in  the  progress 
of  the  new  proceedings,  which  it  will  be  proper  to  institute  in 
the  circuit  court,  for  the  purpose  of  reaching  the  property  con- 
veyed by  Gwathmey  to  Marshall,  and  subjecting  it  to  the 
complainant's  claims,  it  may  be  that  the  proof  which  is  brought 
forward  by  opening  the  cause,  and  other  charges  in  the  attitude 
of  things  as  now  exhibited,  may  have  such  bearing  on  the 
merits  of  the  controversy  as  to  make  it  proper  hereafter  to 
render  a  decree  essentially  different  from  that  which  would  now 
be  pronounced.  The  former  opinion  rendered  at  the  present 
term  is  therefore  set  aside,  and  this  substituted  in  its  place.  The 
decree  of  the  circuit  court  is  reversed,  and  the  cause  remanded 
for  new  proceedings  not  inconsistent  with  this  opinion.  The 
in  error  to  recover  his  costs. 
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Morton  v.  Sanders'  Heibs. 

[2  J.  J.  Mamhatj.,  192.] 

PossESSioii  HOW  Obtained. — A  sale  of  land  hj  Ji.  /a.  does  not^  like  the 
ezeeation  of  a  hab.  /a.,  transfer  the  actual  pooooonion.  It  only  gi^ea 
the  right  to  acquire  the  debtor's  possession,  and  if  the  latter  or  a  stranger 
is  in  possession  when  the  land  is  sold  under  Ji.  /a.,  neither  the  sheriff 
nor  court  on  motion  can  give  the  purchaser  possession,  but  he  must 
obtain  the  same  by  ejectment. 

MonoN  for  possession.  Appeal  from  the  Pendleton  droaiL 
The  facts  appear  from  the  opinion. 

Miles  and  Brown,  for  appellants. 

Haggin,  contra. 

By  Court,  Bobebtson,  J.  Morton  and  Saddle  porobaaed  a 
tract  of  land,  which  was  sold  by  the  sheriff  of  Pendleton 
county  under  a  fieri  facias  issued  against  Sanders'  beirs.  Tbe 
circuit  court  of  Pendleton  refused  to  quash  the  execution  and 
sale  on  a  motion  made  to  it  for  that  purpose  by  Sanders'  beirs. 
A  writ  of  error  being  prosecuted  to  the  court  of  appeals,  William 
T.  Barry  and  Bezin  Davidge,  claiming  the  o£5oe  of  judges  of 
ibe  appellate  court,  took  possession  of  tbe  record,  and  deliv- 
ered an  opinion  reversing  that  of  tbe  circuit  judge;  and  tbexe- 
upon  issued  a  mandate  to  the  circuit  court,  ordering  it  "  to 
quash  tbe  execution  and  set  aside  the  sale."  Tbe  circuit  judge, 
having  entered  this  mandate  on  bis  order-book,  quasbed  tbe  ex- 
ecution and  sale,  and  directed  a  '*  habere  fadaa  possessionem/' 
to  issue  in  favor  of  Sanders'  beirs  against  Buddie  and  Morton 
for  tbe  land  which  tbey  bad  purchased  under  tbe  execution. 
Pending  a  motion  to  set  aside  this  last  order,  tbe  court  ordered 
a  writ  of  restitution  in  favor  of  Sanders'  beirs,  and  then  re- 
scinded tbe  order  for  tbe  '*  habere  facias'* 

It  seems  that  all  these  proceedings  were,  in  fact,  ex  parte,  in 
tbe  absence  and  without  the  knowledge  of  Morton  and  Buddie, 
and  witbout  any  other  evidence  than  tbe  certificate  of  F.  P. 
Blair,  of  tbe  said  opinion,  and  an  affidavit  of  one  Theobald, 
sworn  to  in  the  country  before  a  justice  of  the  peace,  and  stating 
that  after  Morton  and  Buddie  bought  tbe  land  at  the  sheriff's 
sale  they  placed  tenants  on  parts  of  it.  A  gentleman  of  the 
bar,  as  amicus,  moved  the  court  to  set  aside  tbe  order  for  a 
writ  of  restitution,  for  several  reasons  of  both  law  and  fact. 
On  tbe  bearing  of  this  motion  it  was  made  to  appear,  by  an 
affidavit,  taken  as  that  of  Theobald's  was,  that  Morton  and 
Buddie  bud  been  in  the  actual  occupancy  of  tbe  land  many 
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yean  before  the  sale^.ander  the  ezecation;  and  that  they  were 
in  the  poaeeasion  of  it,  and  were  reaiding  on  parts  of  it  at  the 
date  of  the  sale,  claiming  it  aa  their  own.  From  which  it 
woald  appear  that  they  made  the  purchase  at  the  sheriff's  sale 
to  qniet  their  possession,  and  did  not  acquire  the  possession 
under  the  sale.  The  circuit  court  refused  to  set  aside  its  order, 
and  thereupon  Buddie  and  Morton  appealed  to  this  court. 

Whether  the  ap}>eal  be  considered  as  calling  in  question  the 
order,  or  the  refusal  to  rescind  it,  or  both,  it  must  be  sustained; 
and  all  the  proceedings  of  the  circuit  court  must  be  nullified. 
For,  if  the  court  erred  in  ordering  the  writ  of  restitution,  it 
was  its  duty,  when  a  motion  was  made  to  correct  the  error, 
to  set  aside  the  order.  That  the  order  was  improper  cannot  be 
seriously  doubted. 

1.  The  paper  purporting  to  be  an  opinion  of  the  court  of  ap- 
peals, and  in  obedience  to  the  supposed  authority  of  which,  the 
order  was  made,  possessed  no  constitutional  efficacy.  It  was  not 
tbe  opinion  of  the  court  of  appeals.  It  was,  therefore,  in  contem- 
plation of  law,  a  nonentity.  It  had  no  legal  operation.  The  or- 
der of  the  circuit  court  was,  therefore,  without  authority.  It  is 
true  that  tbe  circuit  judge  might  haye  quashed  the  sale  and  exe- 
cution, without  any  mandate  from  the  appellate  court.  But  this 
it  had  refused  to  do;  after  which,  at  a  subsequent  term,  it  should 
not  have  tolerated  a  motion  to  quash,  unless  it  felt  itself  con- 
strained  by  the  order  of  the  appellate  court.  There  is  no  doubt 
that  it  quashed  tbe  execution  and  sale,  and  ordered  restitution, 
in  reluctant  submission  to  what  it  erroneously  imagined  was  a 
supreme  authority. 

2.  If  it  had  been  right  to  quash  the  execution  and  set  aside 
the  sale,  in  obedience  to  the  order  certified  by  Blair,  still  the  facta 
contained  in  the  record  did  not  justify  the  writ  of  restitution. 

It  does  not  appear  that  the  possession  was  obtained. by  the 
purchaser,  under  the  execution.  Waiving  the  affidavits  (which, 
if  admitted  as  legal  evidence,  would  prove  that  the  possession 
had  been  acquired  and  held  long  before  the  sheiiff 's  sale),  it  is 
not  admitted  that  restitution,  by  order  of  court,  on  motion, 
ought  to  follow  a  quashal  of  the  sale.  It  certainly  should  not, 
if  the  possession  had  not  been  derived  from  the  execution,  or 
if  whether  it  was  or  not  be  doubtfid,  and  the  subject  of  contro- 
versy. Whenever  the  facts  necessary  to  authorize  restitution 
are  not  apparent  on  the  record,  or  not  admitted  to  be  true. 
there  should  [not]  be  a  summary  restitution,  by  order,  on  motion. 
The  parties  should  have  an  opportunity  to  try  the  facts  in  a 

Ail  Dec.  Voim  XIX^9 


130  Morton  v.  Sanders'  Heirs.        [Kentucky, 

regxilar  proceeding  and  have  them  proved  and  ascertained  on  a 
full  hearing,  in  the  ordinary  course  of  litigation:  Logan  y. 
MjNiU,  8  Bibb,  580,*  and  McCard  v.  McLintock,  5  Litt.  304.' 
In  this  case  it  is  not  shown  that  the  sheriff's  sale  gave  the 
purchaser  possession  of  the  land;  but  it  is  presumable  that  it 
did  not.  A  sale  of  land  by  fieri  faciaa  does  not,  like  the  exe* 
cution  of  a  habere  facias,  transfer  the  actual  possession.  It 
only  gives  the  right  to  acquire  the  possession  to  which  the 
debtor  was  entitled.  If  the  debtor  were  at  the  date  of  the  sale 
in  the  occupancy  of  the  land,  the  sherilT  could  not  turn  him 
out  and  put  the  purchaser  in.  The  purchaser  could  obtain  the 
possession  by  an  ejectment;  neither  the  sheriff  nor  the  circuit 
court,  on  motion,  could  rightfully  deliver  to  him  the  possession. 
*'  A  forHori"  a  stranger  in  possession,  could  not  be  evicted  by 
the  sheriff  or  by  the  summaty  order  of  the  court,  without  a  trial 
in  court  by  jury. 

It  is  not  proved  in  this  case  that  Sanders'  heirs  were  ever  in 
the  possession  of  the  land.  For  aught  that  appears,  therefore, 
they  lost  no  possession  by  the  sale.  Why  then  shall  the  court, 
without  ascertaining  the  facts,  and  without  giving  Buddie  and 
Morton  an  opportunity  to  be  heard,  turn  them  out  '*  nolens 
volens"  and  force  the  land  into  the  possession  of  those  who  have 
not  shown  that  they  ever  had  any  possession  ?  To  what  are  they 
to  be  restored  ?  There  can  be  no  restitution  to  an  individual  of 
that  which  he  never  had,  and  of  course  never  lost. 

If  the  procedure  in  this  case  be  tolerated,  a  new  device  wDl 
be  established  for  getting  land  by  process  of  law,  without  suit 
and  without  right.  If  Morgan  and  Buddie  had  occupied  the 
land  so  long,  or  under  such  titles  as  to  prevent  Sanders'  beirs 
from  recovering  it  by  ejectment,  a  better  expedient  could  not 
have  been  devised  for  giving  the  possession  to  the  heirs,  than  to 
levy  an  execution  erroneously  on  the  land,  as  theirs,  let  the  oc- 
cupants, to  quiet  their  title,  buy  for  a  trifle,  then  quash  die  exe- 
cution and  sale,  and  procure  a  writ  of  *'  restitution,"  by  motion 
without  their  knowledge.  It  may  not  be  improper  here  to  ob- 
serve that  it  was  irregular  to  receive  and  act  on  the  affidavit 
of  Theobald.  It  was  not  only  ex  parte  and  extrajudicial,  but 
neither  the  adversary  nor  the  court  saw  the  affiant,  or  heard 
him,  or  had  the  privilege  to  interrogate  him.  It  is  strange  th^t 
a  court  would  pronounce  any  judgment  on  such  a  statement. 

The  order  for  restitution  must  be  reversed  and  set  aside,  and 
the  case  remanded  that  the  court  may  make  an  order  consistent 
with  this  opinion.     The  appellants  must  recover  their  costs. 

1.  Logan  t.  McNiU,  S  Bibb,  ^o]  2.  McChm^i  Htfn  r.  ireCUiiiMk.TLlitI  BQft 
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Feemsteb  v.  Mabeham. 

la  J.  J.  Mamwjt.t.,  803.] 

Ifovir  VoLUiiTABiLr  Paid  thbouoh  Mistake,  to  a  person  not  having  au- 
thority to  receive  it,  may  be  recovered  back. 

AsauMPSiT.  Error  to  the  Bourbon  circuit.  The  opinion  states 
the  case. 

Feemtter^  for  the  plaintifb. 

Bdnaon,  contra. 

By  Court,  UmoEbwooDy  J.  William  Richards  recovered  a  judg- 
ment against  the  administrator  of  John  Porter,  deceased;  and 
being  unable  to  make  the  amount  by  execution,  he  filed  his  bill 
against  the  heirs  and  devisees  of  Porter  to  reach  certain  prop- 
erty descended,  or  conveyed,  or  devised  to  them. 

Bichards  departed  this  life  in  the  state  of  Virginia,  leaving  a 
will  duly  proved  and  recorded  in  that  state,  by  the  codicil  to 
which,  dated  twenty-fifth  of  March,  1816,  Thomas  Humphries 
and  John  W.  Green  were  appointed  executors.  Green  refused 
the  executorship;  and  Humphries  qualified  in  May,  1817.  In 
November,  1820,  William  Markham,  by  an  order  of  the  Bour- 
bon county  court,  was  appointed  curator  to  collect  and  pre- 
serve the  estate  of  Bichards,  *' until  the  executor  of  the  said 
Bichards  shall  appear  to  attend  thereto."  The  order  states, 
as  a  reason  for  appoining  a  curator,  "  that  it  appeared  that 
there  was  in  this  state  some  of  the  estate  of  William  Bichards, 
which  ought  to  be  attended  to." 

On  the  twenty-eighth  of  November,  1820,  by  an  order  of  the 
circuit  court  the  suit  was  directed  to  abate  by  the  complainant's 
death;  and  in  the  same  order  it  was  directed  to  be  revived  in 
the  name  of  William  Markham,  without  stating  any  reason  for 
Bo  doing,  or  suggesting  that  he  was  curator.  In  November, 
1824,  another  order  of  the  court  was  made  abating  the  suit  as 
to  Bichards  on  account  of  his  death;  and  directing  the  same  to 
be  revived  in  the  name  of  William  L.  Bichards,  administrator 
de  bonis  non,  of  said  William  Bichards.  In  November,  1825, 
the  present  plaintiff  in  error  filed  a  demurrer  to  the  order  of 
revivor  in  the  name  of  Markham,  and,  upon  argument  of  the 
demurrer,  the  court  pronounced  the  law  to  be  for  the  defend- 
ants, and  ordered  the  suit  to  abate. 

At  the  May  term,  1826,  the  court  amended  the  order  of  the 
preceding  November  term,  and  directed  an  abatement  of  the 
suit  in  the  name  of  Markham.    Before  the  court  had  ordered 
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an  abatement  of  the  Boit  in  Markham's  name,  as  aforesaid,  to 
wit,  on  the  eighteenth  January,  1823,  Bobert  Trimble,  as 
guardian  for  Luoretia  (who  since  intermarried  with  Feemster), 
John,  and  Austin  Porter,  who  were  infant  defendants  to  the 
bill,  and  a  part  of  the  children  of  John  Porter,  deceased,  paid 
to  Marlfham  Uiree  hundred  and  eighty-two  dollars  and  eighty 
cents  on  account  of  the  judgment  which  William  Bichards  had 
obtained  in  his  life-time  against  John  Porter's  administrator. 
In  April,  1826,  Feemster  and  wife,  John  Porter,  and  Austin 
Porter,  instituted  an  action  of  assumpsit  against  Markham,  to 
recover  from  him  the  money  thus  paid  by  Trimble.  The  court, 
after  the  plaintiffs  had  closed  their  evidence,  instructed  the  jury 
to  find  as  in  case  of  a  nonsuit,  and  the  jury  found  accordingly, 
and  the  court  rendered  judgment  for  the  defendant,  to  reverse 
which  the  plaintiffs  prosecute  their  writ  of  error.  The  foregoing 
facts  appeared  in  proof.  They  were  substantially  set  oat  in  one 
count  of  the  declaration.  The  declaration  also  contained  other 
counts  which  charge  an  undertaking  on  the  part  of  the  defend- 
ant to  pay  upon  request,  for  and  in  consideration  of  money 
advanced  to  him  by  the  plaintiffs.  These  counts,  although  not 
very  formal,  nevertheless  contain  a  good  cause  of  action.  We 
are  of  opinion  that  there  was  not  such  a  variance  between  the 
allegata  et  probata,  as  authorized  the  court  to  instruct  as  in  case 
of  nonsuit. 

The  only  question  of  importance,  therefore,  which  is  pre- 
sented for  consideration  arises  upon  the  facts  detailed.  Do 
they,  in  law,  create  an  assumpsit  on  the  part  of  MiLrTrtiftw  to 
pay  the  plaintiffs  the  amount  received  by  him  from  -Trimble?  If 
they  do,  the  instruction  ought  not  to  have  been  given.  The  solu- 
tion of  the  question  turns,  in  our  opinion,  upon  the  authority 
which  Markham  possessed  to  receive  the  money.  If,  at  the  time 
it  was  paid  to  him,  he  was  legally  authorized  to  receive  it,  in 
discharge  of  so  much  of  the  judgment  in  favor  of  Richards 
against  Porter's  administrator,  then  he  can  not  be  coerced  to 
return  it  to  the  plaintiffs.  He  is  accountable  for  it  to  those 
who  are  entitled  to  that  judgment,  and  to  them  only.  The 
judgment  was  the  best  of  considerations  to  justify  the  reception 
of  the  money;  and  as  the  payment  of  the  judgment  by  Trimble 
would  and  ought  to  induce  a  relaxation  of  all  legal  means  to 
coerce  payment  from  the  administrator,  heirs,  and  devisees  of 
Porter,  it  might,  and  probably  would,  produce  injury  to  com- 
pel a  return  of  the  money  in  most  cases  similarly  situated,  and 
to  start  proceedings  anew  against    Porter's  representatives. 
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Sach  a  consequence,  in  the  equitable  action  of  assumpsit,  could 
not  be  tolerated,  where  the  partj  receiving  the  money  was  en- 
titled to  it,  and  when  the  jury  was  to  fall  on  him.  Bat  if  the 
money  has  been  paid  by  Trimble,  and  received  by  Markham, 
under  a  mutual  mistake,  then  it  should  be  restored;  and  the 
law  will  afford  a  remedy  to  effect  that  which,  if  not  done,  would 
constitote  so  palpable  an  injury  to  the  plaintiffs  as  the  loss  of 
more  than  three  hundred  dollars,  without  the  semblance  of 
benefit,  superinduced  by  the  error  of  their  guardian.  It  is  true 
that  if  Trimble  has  paid  away  the  money  of  his  wards,  without 
being  required  to  do  so,  he  is  responsible  to  them  for  thus 
acting;  and  they  might  compel  him  to  account  for  any  misap- 
plication of  their  funds.  But  where  it  is  perfectly  obvious  that 
the  payment  made  by  Trimble  to  Markham  was  in  the  capacity 
of  agent,  by  the  guardian,  for  and  in  behalf  of  his  wards,  we 
perceive  nothing  erroneous  in  permitting  them  to  proceed  upon 
the  act  of  the  guardian  as  their  act  Yielding  to  them  an 
option  to  go  against  either  instead  of  one  is  a  doctrine  which 
can  not  be  prejudicial  to  wards. 

Begaiding  the  money  paid  to  Markham  as  the  money  of  the. 
plaintiffs,  and  considering  the  institution  of  their  suit  againstr^ 
him  as  cTidenoe  of  an  election,  to  sanction  the  act  of  TrimMe  - 
in  paying  the  money,  and  to  look  to  Markham  for  the  return  of*' 
it,  we  shall  inquire  whether  Markham  had  any  right  to  receive  •.• 
it.    His  right,  if  he  had  any,  depends  upon  the  order  appoint:^ 
ing  him  curator,  and  the  order  reviving  the  suit  in  his  name. 
It  does  not  rest  on  any  decree  in  his  favor,  for  no  such  decree 
was  ever  pronounced;  although,  from  the  evidence,  it  may  be 
inferred  that  Trimble,  in  paying  the  money,  acted  under  the 
impression  that  there  was  such  a  decree.    County  courts  have 
authority  to  appoint  curators  "  during  any  contest  about  a  will, 
or  in  the  absence  of  executors,  or  whenever  the  court,  from  any 
other  cause,  shall  judge  it  convenient:"  1  Dig.  626.     The  duty 
of  the  curator,  so  far  as  the  statute  prescribes  it,  consists  in  col- 
lecting and  preserving  the  estate,  making  an  inventory  thereof, 
keeping  it  safely,  and  delivering  it  when  required  to  the  executor 
or  administrator.    From  the  provisions  of  the  statute,  the  cur- 
ator is  regarded  as  a  mere  stockholder.     There  is  no  authority 
given  him  to  administer  upon  the  estate,  and  his  whole  power 
is  limited  by  the  object  of  his  appointment.    He  may  perform 
all  acts  necessary  to  preserve  the  property,  and  to  make  an  in- 
veoioxy;  but  anything  more   is    not  warranted,  we  conceive, 
eiOier  by  the  letter  or  spirit  of  the  statute.    We  do  not  admit 
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that  be  has  the  right  or  the  power  to  collect  monej  due  on 
choses  in  action  by  suit.     It  is  his  duty  to  preserve  all  notes  and 
papers  belonging  to  the  deceased,  which  come  to  his  hands,  and 
to  pass  them  over  to  the  executor  or  administrator,  when  re- 
quired.    Tbe  provision  of    the  act  of   assembly,  authorizing 
county  courts  to  order  the  sheriff  to  proceed  with  the  adminis- 
tratioD  of  estates  under  certain  circumstances  (1  Dig.  553),  in- 
dicates very  clearly  that  it  never  was  the  intention  of  the  legis- 
lature to  vest  curators  with  more  power  than  was  necessary  to 
preserve  the  estate.     We  do  not  admit  that  the  appointment  oi 
Markham  as  curator  was  a  void  act,  because  the  will  of  Bich- 
Ards  had  been  duly  recorded,  and  one  of  his  executors  had  quali- 
:fied  in  Virginia,  before  Markham's  appointment,  as  is  contended 
>by  tbe  counsel  for  the  plaintiffs. 

On  the  contrary,  we  think  that  his  appointment  was  valid  fox 
:all  the  purposes  contemplated  by  the  statute;  but  we  do  not 
perceive  any  right  resulting  from  the  appointment  which  could 
justify  Markham  in  becoming  the  representative  of  Richards  in 
the  prosecution  of  the  suit  against  the  representatives  of  Porter. 
The  order  of  the  court  reviving  the  suit  in  the  name  of  Mark- 
ham was,  therefore,  erroneous.     It  was  wrong  for  two  reasons: 

1.  Because  Markham's  character,  as  curator,  gave  him  no 
right. 

2.  If  it  did,  the  revivor  should  have  been  by  bill,  with  proper 
allegations,  to  which  the  defendants  might  have  filed  answers 
denying  the  facts,  and  not  by  the  ex  parte  order  of  court. 
The  tenth  section  of  the  act  of  1800,  1  Dig.  54,  does  not  em- 
brace the  case,  and  if  there  be  any  other  act  authorizing  a  re- 
vivor in  the  manner  here  attempted,  it  has  escaped  our  atten- 
tion. The  circuit  court  endeavored  to  correct  the  error,  but  not 
until  the  money  had  been  paid  to  Markham.  We  do  not  per- 
ceive any  reason  why  he  should  be  permitted  to  hold  money 
paid  him,  not  under  a  decree,  but  whilst  he  was  erroneously  the 
complainant,  in  the  place  of  Bichards' executor  or  administrator. 
If  A.  has  executed  a  note  to  B.,  and  he  dies,  and  C,  in  the  as- 
sumed character  of  executor  or  administrator,  sues  A.  for  the 
money,  and  A.  pays  it  before  trial,  believing  G.  entitled  to  it, 
but  afterwards  discovers  that  he  was  deceived,  shall  he  have  no 
remedy  against  C?  In  such  a  case,  the  law  most  certainly  im- 
plies an  assumpsit  on  C.'s  part  to  repay  A.  The  payment  to  C. 
could  not  discharge  A.  from  tbe  demand  in  behalf  of  B.'s  right- 
ful representative.  If  A.  permitted  0.  to  get  a  judgment,  and 
paid  the  money  in  pursuance  of  the  judgment,  he  might  be 


Oct.  1829.]  Tatlor  v.  Lewis.  135 

wilhoni  remedy  until  the  reversal  of  the  judgment.  The  prin- 
ciples of  this  case,  supposed,  seem  to  us  applicable,  to  the  pres- 
ent controversy.  Markham,  without  any  decree  in  his  favor, 
has  obtained  money  to  which  he  had  no  right.  There  is  no  con- 
sideration apparent  upon  the  record  which  will  justify  his  hold- 
ing it.  Law  and  justice  unite  in  saying  that  he  must  pay  it  over 
to  those  entitled  to  it.  The  representatives  of  Richards  are  not 
bound  by  Markham's  acts,  and  it  would  seem  that  an  individual 
claiming  to  be  administrator  de  bonis  non,  is  endeavoring  to  col- 
lect the  money  from  Porter's  representatives. 

Under  the  view  of  the  subject  we  have  taken,  it  is  our  opin- 
ion that  the  money  may  be  regarded  as  belonging  to  the  plaint- 
iffs; and  that  it  has  been  paid  to  the  defendant  through  mis- 
take, without  any  consideration  passing  from  him.  That  the  law 
implies  an  assumpsit  in  such  a  case,  to  account  for  the  money  to 
the  right  owner,  is  a  proposition  so  clear,  that  we  deem  it  useless 
to  cite  authority  in  support  of  it.  We  therefore  think  that  the 
drcnit  court  erred  in  instructing  the  jury  to  find  as  in  case  of  a 
nonsuit.  It  follows,  that  the  court  should  have  granted  the 
plaintiffs  a  new  trial,  and  that  the  court  erred  in  refusing  it. 
Upon  the  return  of  the  case,  we  will  not  say  that  Markham  may 
not  defend  hin^self  by  showing  that  the  judgment  in  favor  of 
Bichards  remains  in  full  force;  that  the  plaintiffs  are  responsible 
for  its  amount;  and  that  he  has  paid  over  the  money  in  satisfac- 
tion thereof,  which  he  received  of  Trimble.  It  will  be  time 
enough  to  decide  these  matters  when  the  facts  are  fully  devel- 
oped. 

Judgment  of  the  circuit  court  reversed,  and  cause  remanded 
for  a  new  trial. 

Plaintiflb  in  error  must  recover  costs. 


VoLUiTTABT  Patkent  oannot  be  recovered.  It  is  a  general  propoeitioD 
that  money  which  has  been  paid  voluntarily,  without  fraud  or  imposition,  and 
with  fall  knowledge  of  the  Ucia,  can  not  be  recovered  back  because  no  con- 
aideratioQ  was  received  for  it:  Barkhatruted  v.  Caae,  13  Am.  Dea  92,  note 
M.    The  principal  case  is  not  opposed  to  the  rule  as  stated. 


Tatlob  V,  Lewis. 

\2  J.  J.  Mamwatj.,  400.] 
JmHOtKtPT  AT  Law  cah  not  be  Impeachxd  as  fraudulent  and  void,  by  a  bill 
in  equity,  when  it  appears  that  the  sheriff,  without  combination  with 
the  plaintiff,  returned  process  as  executed,  when  in  fact  it  never  had 
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Bnx  in  equity.  Error  to  the  Jefferson  circuit.  The  opinion 
states  the  facts. 

Denny  ^  for  plaintiff. 

Crittenden,  contra. 

By  Court,  Undebwood,  J.  Taylor  recoyered  justice  against 
Lewis,  while  he  was  a  minor,  for  boarding.  Lewi^  filed  his  bill 
in  chancery,  alleging  that  the  amount  had  been  paid  before  suit 
was  brought,  and  that  the  process  was  never  served  upon  him, 
although  returned  executed  by  the  sheriff,  in  consequence  of 
which  he  was  prevented  from  making  defense.  The  court  de- 
creed a  perpetual  injunction  of  the  judgment  at  law,  unless 
Taylor  would  consent  to  a  new  trial.  Taylor  refused,  and  has 
brought  the  case  to  this  court.  There  is  no  evidence  that  the 
account  for  boarding  was  paid.  The  evidence  conduces 
strongly  to  show  that  Lewis  was  not  in  the  county  on  the  day 
of  the  date  of  the  sheriff's  return.  By  presuming  a  mistake  in 
the  date  of  the  return,  the  evidence  might  be  reconciled  with 
the  idea  that  process  was  served  on  Lewis;  but  there  is  no  foun- 
dation for  such  presumption.  We  shall,  therefore,  consider  the 
evidence  as  irreconcilable  with  the  return. 

This  question  then  arises,  can  Lewis  impeack  that  return  by 
a  proceeding  in  chancery  ?  If  the  bill  had  alleged  a  fraudulent 
combination  between  Taylor  and  the  sheriff,  to  make  a  false 
return,  so  that  judgment  might  be  obtained  without  the  knowl- 
edge of  Lewis,  we  should  have  no  doubt  but  that  a  court  of 
chancery  might  grant  relief,  upon  proving  the  facts.  But  where 
the  plaintiff  at  law  acts  in  good  faith,  and  the  sheriff  returns  the 
process  executed,  when  in  truth  it  never  was,  it  is  our  opinion 
that  the  return  is  conclusive  against  the  defendant,  in  favor  of 
the  plaintiff.  If  the  sheriff  acts  contrary  to  his  duty,  he  is 
responsible  to  the  party  injured.  It  would  lead  to  mischievous 
consequences  if  the  official  return  of  an  officer,  in  favor  of  a 
party  acting  in  good  faith,  could  be  impeached  in  chancery,  to 
the  prejudice  of  the  innocent  party,  and  he  made  to  suffer  for  an- 
other's wrong.  We  are  clear  that  this  ought  not  to  be  done 
collaterally,  in  a  proceeding  to  which  the  officer  whose  act  is  to 
be  impeached,  is  no  party.  The  officer  is  no  party  in  this  suit. 
The  evils  resulting  from  tolerating  an  impeachment  of  a  sheriff's 
return,  collaterally,  are  pointed  at  in  the  case  of  the  Sergeant  of 
this  court  against  George,  5  Litt.  199.  And  although  the  ques- 
tion is  not  there  expressly  settled,  we  think  the  intimation  clear, 
from  the  reasons  given,  that  the  judges  then  on  the  bench  would 
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have  concurred  with  us.  Begarding  the  sheriffs  return  as  con- 
clusiye  upon  Lewis,  he  has  failed  to  make  out  any  grounds  for 
the  jurisdiction  of  a  court  of  chancery.  If  he  Las  been  injured 
he  has  redress  at  law. 

Wherefore,  the  decree  of  the  circuit  court  is  set  aside  and  re- 
Tersed,  and  the  cause  remanded,  with  directions  to  dissolve  the 
injunction,  with  damages,  and  dismiss  the  bill  with  costs.  The 
plaintiff  in  error  must  recoyer  costs. 


JuDGMXHT  AT  Law,  based  on  false  retam  of  Beirice  of  prooesa.  The  rule 
■toted  in  the  principal  case  that  a  jadgment  can  not  be  impeached  in  equity 
at  frandolent  and  void,  when  it  appears  that  the  officer,  without  combina- 
tion with  the  plainti£^  has  retained  process  as  served  on  the  defendant^ 
when  in  fact  the  same  never  was  served,  can  hardly  be  considered  the  pre- 
vailing mle  at  the  present  day.  A  few  decisions  are  found  affirming  the 
nine,  bat  most  of  the  modem  authorities  are  opposed  thereto.  In  1852,  the 
eopreme  ocmrt  of  the  United  States,  in  the  case  of  Walker  v.  Robbins,  14 
How.  U.  8.  584,  gave  its  sanction  to  the  rule  as  just  stated.  Walker  filed 
his  bill  to  set  aside  a  judgment  obtained  against  him,  on  the  ground  that  he 
had  never  been  served  with  process,  although  the  marshal's  return  showed 
that  he  had.  Catron,  J.,  in  delivering  the  opinion  of  the  court,  said:  "As- 
iumiag  the  fact  to  be  that  Walker  was  not  served  with 'process,  and  that  the 
marshal's  return  is  false,  can  the  bill  in  this  event  be  maintained  ?  The  re- 
spoodents  did  no  act  that  can  connect  them  with  the  false  return;  it  was  the 
sole  act  of  the  marshal,  through  his  deputy,  for  which  he  was  responsible  to 
the  complainant,  Walker,  for  any  damages  that  were  sustained  by  him  in  con- 
sequence of  the  false  return.  This  is  free  from  controversy;  still  the  mar- 
shal's responsibility  does  not  settle  the  question  made  by  the  bill  which  is 
in  general  terms,  whether  a  court  of  equity  has  jurisdiction  to  regulate  pro* 
oeedings,  and  to  afford  relief  at  law,  where  there  has  been  abuse  in  the  vari- 
ous details  arising  on  execution  of  process,  original,  mesne,  and  final.  If  a 
court  of  chancery  can  be  called  on  to  correct  one  abuse,  so  it  may  be  to  correct 
sDoCher,  and  in  effect,  to  vacate  judgments,  where  the  tribunal  rendering  tho 
same  would  refuse  relief,  either  on  motion,  or  on  a  proceeding  by  audita 
querela:^  See,  to  the  same  effect,  Johnson  v.  Jones,  2  Neb.  128.  It  has  never 
been  questioned  that  one  branch  of  the  jurisdiction  of  courts  of  equity  was 
to  grant  relief  in  cases  of  fraud,  sometimes  concurrent  with,  and  sometimes 
exclusive  of,  other  courts:  Story's  £q.  Jur.,  sec.  184.  It  woul(^  seem  to 
be  one  of  those  self-evident  axiomatic  propositions  that  might  be  safely 
aaaerted,  without  fear  of  successful  contradiction,  that  no  greater  fraud  can 
possibly  be  perpetrated  than  to  deprive  a  person  of  his  property  without 
giving  him  an  opportunity  to  be  heard  in  its  defense.  To  do  so,  is  repugnant 
to  oar  sense  of  natural  justice,  opposed  to  the  underlying  principles  of  all 
free  governments,  deriving  their  authority  from  a  written  constitution,  and 
is  seldom,  if  ever,  sanctioned,  except  where  might,  and  not  right,  prevails. 
Yet,  the  authorities  just  quoted  undoubtedly  have  that  effect,  for  when  it  is 
ssked,  and  that,  too,  of  those  marvels  of  wisdom  and  guardian  angels  of  the 
rigJitB  of  persons,  courts  of  equity,  to  relieve  against  the  commission  of  such 
an  outrage,  fraud  per  se,  it  might  truthfully  be  said,  and  to  prevent  one  man 
throa^  the  medium  of  courts  of  justice  from  confiscating  the  property  of 
anotlier,  their  answer  is,  inasmuch  as  you  have  a  cause  of  action  aoainxt  the 
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officer  for  making  a  false  return,  we  will  deny  yon  the  relief  soaght,  allow 
the  constitution  to  be  violated,  and  your  property  confiscated.  Fortunately, 
however,  the  authorities  quoted  have  not  been  followed  in  this  country.  A 
contrary  rule  prevails,  and  a  judgment  at  law  may  be  vacated  or  relieved 
against  in  equity,  when  it  is  made  to  appear  that  it  is  unjust,  and  that  the 
court  in  pronouncing  it  acted  without  jurisdiction:  Harahey  v.  Blacbmarr, 
20  Iowa,  161;  Walker  v.  Gilhert,  Freem.  Ch.  85;  Miller  v.  Gorman,  38  Pa. 
St.  309;  Ridgeway  v.  Bank  of  Tennessee,  11  Humph.  622;  Brooks  v.  Harri- 
son, 2  Ala.  209;  Crcifts  v.  Dexter,  8  Id.  767;  Ingle  v.  McCurry,  1  Heiak.  26; 
BeU  V.  WiUiams,  1  Head,  229;  Estis  v.  Paiton,  3  Yerg.  381;  Landrum  v. 
Farmer,  6  Bush,  46;  Johnson  v.  Coleman,  23  Wis.  452;  Freeman  on  Judg- 
ments, sec.  495;  Owens  v.  Banstead,  22  HI  161;  Newcombe  v.  Deweyl  27 
Iowa,  381;  Stone  v.  Skerry,  31  Id.  582. 

A  leading  case  in  favor  of  the  jurisdiction,  and  in  which  the  reasons  for 
maintaining  the  same  are  ably  advanced,  is  Ridgeway  v.  Baank  of  Tennessee^ 
11  Humph.  525.  Totten,  J.,  speaking  for  the  court,  said:  "We  may  con- 
clude, then,  that  in  the  circumstances  of  this  case  there  is  no  remedy  at  law 
against  the  judgment  in  question.  The  action  for  a  false  return  is  an  inade- 
quate remedy  for  such  an  injury;  for  it  might  be  that  after  ruinous  sacrifice, 
suffered  in  the  payment  of  a  judgment  so  recovered,  and  the  delay  and  ex- 
pense of  litigation  with  the  officer  who  made  the  false  return,  he  might  be 
unable  to  make  the  proper  indemnity,  or  snooeed  in  evading  his  liability. 
The  fact  that  there  is  no  remedy,  or  no  sufficient  remedy  at  law,  for  this  ad- 
mitted injury,  is  a  strong  reason  why  there  should  be  remedy  in  equity.  In 
the  Marine  Ins.  Co,  (f  Alexandria  v.  Hodgson,  7  Cranch,  332,  Chief  Justice 
Marshall  says,  'that  any  fact  which  clearly  proves  it  to  be  against  conscience 
to  execute  a  judgment,  and  of  which  the  injured  party  could  not  have  availed 
himself  in  a  court  of  law;  or  of  which  he  might  have  availed  himself  at  law, 
but  was  prevented  by  fraud  or  accident,  unmixed  with  any  fault  or  negli- 
gence in  himself  or  his  agents,  will  justify  an  application  to  a  coort  of  chan- 
cery.' •  •  •  Now,  in  the  present  case,  this  principle  should  apply  with 
the  greater  force,  because  the  judgment  in  question-  is  to  be  considered  as 
void  by  reason  of  an  extrinsic  fact,  which  can  not  be  averred  or  be  made  to 
appear  in  a  court  of  law,  and  a  court  of  law  has  not  therefore  any  power  to 
arrest  its  execution,  however  unjust  or  iniquitous.  *  *  •  We  can  not 
doubt  that  in  the  view  of  a  court  of  equity,  it  is  unjust  and  unconscientunis 
to  attempt  to  enforce  a  judgment  so  obtained.  We  may  further  observe  that 
if  a  sheriff  make  a  false  return  and  collusion  with  a  party,  or  by  mere  mis- 
take, a  court  of  equity  has  an  unquestionable  jurisdiction  to  interpose,  and 
give  the  appropriate  relief;  and  to  give  effect  to  this  remedy,  the  party  in- 
jured shotild,  of  course,  be  permitted  to  aver  against  the  truth  of  the  return, 
and  show  it  to  be  false,  though  it  be  matter  of  record."  Notwithstanding 
the  preponderance  of  authority  is  decidedly  in  favor  of  relieving  a  person 
from  a  judgment  entered  against  him,  when  it  appears  that  the  court  had  no 
jurisdiction  over  the  person  of  the  defendant,  yet  it  still  remains  undeter- 
mined whether  equity  will  grant  such  relief,  if  it  appears  that  there  is  an 
efficient  remedy  in  the  original  case.  In  Kentucky,  Tennessee,  Iowa,  Lou- 
isiana, and  Wisconsin,  it  is  held  that  equity  will  grant  the  relief  sought,  not- 
withstanding there  may  be  a  complete  and  adequate  remedy  in  the  original 
case:  Landrum  v.  Farmer,  7  Bush,  46;  Caruthers  v.  Hartsfield,  3  Terg.  366; 
see,  contra,  Blytlie  v.  Peters,  Id.  378.  The  latter  case  was  apparently  over- 
ruled in  McKairy  v.  Eastland,  10  Id.  309;  Connell  v.  Stetson,  33  Iowa,  147; 
Hernandez  v.  James,  23  La.  An.  483;  Johnson  v.  Coleman,  23  Wis.  452;  see, 
however,  State  v.  ]K  Co.  Bank,  20  Id.  640.     In  California,  a  different  mle 
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prevails:  Bibend  v.  Krtutz,  20  Cal.  109;  Lo(jan  v.  IHUegass,  16  Id.  200; 
Sanchtzv,  CarriagcL,  31  Id.  170;  see,  also.  Hart  v.  Lazaron,  56  Qa.  396. 

A  condition  precedent  required  by  courts  of  equity  before  they  will  en- 
join the  execution  of  a  judgment  at  law,  void  for  failure  to  serve  the  defend- 
ant with  process,  is  that  it  must  be  averred  in  the  bill  and  proved,  that  if  the 
relief  is  granted  a  d  fTerent  result  will  be  attained  than  that  already  decreed 
by  the  void  judgment:  Freeman  on  Judgments,  sec.  498;  Gregory  w.  Ford,  14 
CaL  138;  Coon  v.  JontSy  10  Iowa,  131;  Stcorv,  Woodtoard,  S  AIa.  500;  Oard- 
ner  v.  Jenkins,  14  Md.  58;  Harris  v.  (rtom,  10  Smedes  &  Mar.  563;  Fowler  v. 
Lte^  10  G.  &  J.  358.  In  Gregory  y.  Ford,  supra,  Baldwin,  X,  speaking  for 
the  supreme  court  of  California,  said:  "Can  a  defendant,  having  no  defense 
to  an  action,  enjoin  a  judgment  by  default,  obtained  on  a  return  by  the 
sheriff  of  service  of  process,  upon  the  ground  that  the  return  is  false;  that 
in  fact  he  had  no  notice  of  the  proceeding?  It  is  difficult  to  see  upon  what 
principle  chancery  would  interfere  in  any  such  case  in  favor  of  such  a  de- 
fendant In  analogy  to  its  usual  course  of  procedure,  it  would  seem  that  the 
plaintiff,  having  acquired,  without  any  fraud  on  his  part,  a  legal  advantage, 
would  be  permitted  to  retain  it  as  a  means  of  securing  a  just  debt;  and  that 
a  court  of  equity  would  not  take  it  away  in  favor  of  a  party  who  comes  into 
equity  acknowledging  that  he  owes  the  money,  and  claims  only  the  barren 
right  of  being  permitted  to  defend  against  a  claim  to  which  he  had  no  de- 
fense. It  would  certainly  seem  that  it  would  be  quite  as  equitable  to  turn 
the  defendant  in  execution  over  to  his  remedy  against  the  sheriff  for  a  false 
return,  under  such  cironmstances  as  to  relieve  him  from  the  judgment,  and 
turn  the  plaintiff  for  redress  to  the  sheriff"  In  Tennessee,  a  different  rule 
prevails*  and  it  is  sufficient  to  maintain  a  bill  in  equity  for  the  purposes 
mentionied,  to  show  that  the  defendant  was  never  served  with  process,  with- 
out showing  that  the  complainant  has  a  good  defense  to  the  action  in  which 
the  void  judgment  has  been  entered:  Bell  v.  WilUams,  I  Head,  229;  Bidge- 
way  V.  BatUs  qf  Tennessu,  11  Humph.  523. 

Another  condition  precedent  to  the  right  to  obtain  relief  from  courts  of 
equity,  whatever  be  the  merits  of  the  controversy,  is  that  the  application 
for  such  relief  must  be  made  promptly  and  without  delay,  and  as  stated  by 
White  and  Tndor,  in  their  note  to  the  Earl  of  (h/ord^s  case,  voL  2  Lead. 
Cases  in  Eq.,  part  2,  1372:  "The  rule  is  peremptory,  and  will  not  yield  to 
the  dearest  proof  that  the  cause  of  action  was  invalid,  or  that  the  effect  of 
Bostainmg  the  judgment  will  be  to  compel  the  payment  of  a  demand  that 
was  never  due,  or  that  had  been  satisfied:"  Floyd  v.  Jayne,  6  Johns.  Ch.  479: 
SwUih  V.  Lowry,  1  Id.  320;  Piehon  v.  McHenry,  6  Blackf.  517;  Me  Viekar  v. 
WakoU.  4  Johns.  510;  Graham  v.  Stagg,  2  Paige's  Ch.  321. 


FrrzHUOH  v.  Cboghan. 

[3  J.  J.  MatishaT.T.,  429.] 

CoxpLSTK  LsoAii  Title  is  the  right  and  the  possession  united. 

Bnarx  is  a  nomen  generaUssemum,  and  means  ex  vi  termini,  the  whole  legal 
title,  and  a  covenant  of  seisin  is  consequently  broken  if  the  covenantor 
have  not  the  possession,  the  right  of  possession,  and  the  right  or  legal 
title. 

Pud  IB  Valid  bstweeh  thx  Pabtues  thsreto,  without  attestation,  ac- 
knowledgment or  recordation. 
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Proof  of  Dbed  bt  onb  Witkess  is  suflScient,  as  between  the  parties,  and 

proof  of  the  handwriting  of  one  snbecribing  witness  is  sufficient,  if  all 

the  witnesses  are  dead. 
Gbants  mat  bb  Pbesumed  from  a  lapse  of  time,  and  generally,  whatever 

will  toll  the  right  of  entry,  will  create  a  presumption  of  a  conveyance  of 

the  legal  title. 
GovBNAKTS  FOR  GENERAL  Warrantt  OR  FOR  QuiBT  Enjotmbnt  are  e*- 

sentially  and  exclusively  prospective,  and  can  not  be  broken  without 

eviction. 
Ck>yBBANT  OF  Sbisin  is  Bbobjot  the  instant  it  is  made»  or  never,  and  the 

rights  of  the  parties  in  an  action  for  breach  of  the  ooveniEnt,  must  be 

determined  by  the  condition  of  the  title  at  the  date  of  the  covenant. 
CoTBNAKT  OF  SxisiN  is  no  covenant  against  incumbrances,  consequently  a 

mortgage,  right  of  dower,  or  other  equitable  lien  on  land,  ia  no  breach  of 

such  a  covenant. 
BvzonoK  IS  NOT  FBB  SB  evidence  of  a  breach  of  a  covenant  of  seisin,  but  if 

at  the  date  of  such  covenant  the  lands  have  been  in  the  adverse  posses 

sion  of  a  stranger  for  the  period  required  by  the  statute  of  limitations, 

there  is  a  breach. 
Rboobd  in  an  Action  can  not  be  used  against  a  party,  when  it  vppemn  that 

if  such  party  had  been  successful  he  could  not  have  used  the  same  to 

defend  himself. 

CSovenant.  Error  to  the  Jejfferaon  oirouit.  The  facts  are  stated 
at  length  in  the  opinion. 

Denny  and  Hoggin,  for  appellant. 

GfiUenaen  and  Braum,  contra. 

By  Court,  Bobxbtson,  J.  On  the  fifth  of  January,  1818, 
Oroghan  sold  and  conyeyed  to  Fitzfaagh  and  Thmston  part  of  a 
town  lot  in  LoaisTille.  He  covenanted  in  his  deed  that  he  was 
seised  of  the  legal  title  to  the  lob,  and  had  a  right  to  sell  it. 
It  appears  that  Croghan  was  in  possession  when  he  conveyed 
the  lot,  and  that  he  delivered  the  possession  to  Fitzhngh  and 
Thmston,  who  hare  since  retained  without  eviction  or  disturb- 
ance. Apprehending  that  Oroghan's  title  was  defective,  his 
vendees  (the  appellants),  on  the  twenty-second  of  September, 
1824,  brought  an  action  of  covenant  against  him,  averring,  as  a 
breach  of  his  covenant,  that  he  was  not  seised  of  the  legal  title, 
and  had  no  right  to  sell  and  convey.  Croghan  pleaded  that  he 
was  seised  of  the  legal  title  to  the  lot  at  the  date  of  his  deed  to 
the  appellants.  The  case  being  tried  on  this  issue,  a  verdict 
and  judgment  were  rendered  for  Croghan,  to  reverse  which 
this  appeal  was  prosecuted.  The  principal  errors  relied  on  by 
the  appellants  are  those  which  called  in  question  Croghan's 
title.  There  are  others,  less  important,  which  question  the 
legality  of  instructions  given  by  the  court,  and  of  opinions 
overruling  motions  to  instruct  the  jury. 
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Before  iheee  are  examined,  however,  a  prelimiDary  objeotioD 
will  be  noticed.  It  is,  that  the  plea  ia  not  responeive  to  the 
entire  breach  in  the  declaration,  the  latter  charging  a  want  of 
legal  title  and  of  right  to  convey,  and  the  former  averring  seisin 
only.  This  objection  is  fallacious.  If  Croghan  was  seised  of 
the  legal  title,  he  had  a  right  to  convey.  A  complete  legal  title 
is  the  **  juris  et  sesinoB  conjundio,"  the  title  and  possession  united. 
This  is  the  technical  and  legal  import  of  the  terms  "seised 
of  the  legal  title;"  "  seisin  "  means  **€xvi  termird,"  the  whole 
legal  title.  A  covenant  of  seisin  is  broken  if  the  covenantor 
have  not  the  possession,  the  right  of  possession,  and  the  right 
or  legal  title.  It  would,  therefore,  be  difBicult  to  imagine  a  case 
ia  which  a  party  could  be  "  seised"  and  yet  not  have  the  right 
to  sell  and  convey  the  legal  title.  **  Seisin"  is  a  '' nonien  gen* 
eralimemum,"  which  includes  the  right  to  sell;  "omne  mqjus 
cordinet  in  9e  minus."    Croghan's  title  is  derived  as  follows: 

1.  An  act  of  the  Virginia  legislature  of  1780,  vesting  the  lots 
in  LouiBville  in  certain  persons'  trustees:  3  Littell's  Laws,  540; 
2.  A  deed  from  a  majority  of  persons,  calling  themselves  trus- 
tees of  Louisville,  to  Pitman,  dated  the  fourth  of  September, 
1783;  3.  A  deed  from  Pitman  to  Woods,  dated  the  eighth  of 
Februazy,  1810;  4.  A  deed  from  Woods  to  Lucket,  dated  the 
eleventh  of  April,  1812;  6.  A  deed  from  Lucket  to  Skidmore, 
dated  the  ninth  of  April,  1816;  6.  A  deed  from  Lucket,  White, 
and  Preaton,  to  Skidmore,  dated  the  fifth  of  May,  1816;  7.  A 
deed  from  Skidmore  to  Croghan,  the  first  of  November,  1817. 

The  appellants  object  to  the  validity  of  the  title  thus  deduced, 
and  urge  the  following  reasons  in  support  of  their  objections: 

1.  That  the  persons  conveying  as  trustees  had  no  authority 
to  pass  the  legal  title,  and  that  their  deed  was  never  properly 
acknowledged  or  proved; 

2.  That  Pitman,  by  an  indorsement  on  the  deed  from  the 
trustees  to  him,  assigned  his  right  to  the  lot  to  William  John- 
son on  the  sixth  of  September,  1786,  from  whom  the  legal  title 
had  passed  to  others,  between  whom  and  Croghan  there  was  no 
privity; 

3.  That  Lucket  had  a  wife  entitled  to  a  dower,  who  had  never 
relinquished; 

4.  That  Aagustus  D.  and  Juliet  White  had  an  interest  in  the 
lot  averse  to  the  title  of  Croghan; 

5.  That  those  claiming  under  Johnson  had,  by  a  long  con- 
tinued possession,  acquired  a  right  to  the  possession  of  the  lot, 
and  thai  in  consequence  of  that  right  one  of  them  had  recovered 
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judgment  in  an  ejectment  against  Croghan.  These  objections 
were  all  disregarded  by  the  jury  and  court  below,  and  we  think 
properly. 

By  the  Virginia  act  of  May,  1780,  Louisville  was  established, 
and  one  thousand  acres  of  land,  declared  to  be  forfeited  by  the 
patentee  thereof,  John  Connelly,  was  Tested  in  eight  trustees, 
with  power  in  any  four  of  them  to  lay  out  lots,  and  sell  and 
convey  them,  and  to  fill  vacancies  that  might  occur  in  the  board 
of  trustees  by  death  or  removal  of  any  of  its  members.    In  May, 

1783,  another  act  passed,  providing  that,  as  John  Campbell 
and  Joseph  Simon  held  a  mortgage  on  the  one  thousand  acres 
of  land  which  had  been  appropriated  for  the  town  of  Louisville 
as  the  escheated  land  of  Connelly,  "  all  further  proceedings  re- 
specting the  sale  of  the  said  lots  and  lands  shall  be,  and  the 
same  are,  hereby  suspended  until  the  end  of  the  next  session  of 
the  general  assembly."  By  another  act  of  October,  1788,  so 
much  of  the  act  of  May,  1780,  as  might  affect  the  rights  of 
Campbell  and  Simon  was  repealed.     Another  act  of  October, 

1784,  recognizing  the  sales  which  had  been  made  of  lots,  di- 
rected that  the  proceeds  of  such  sales  should  be  collected  and 
appropriated  towards  extinguishing  the  mortgage  of  Campbell 
and  Simon,  and  declared  that  "  the  titles  of  the  purchasers  of 
lots  in  the  town  of  Louisville,  under  the  said  act  of  May,  1780, 
shall  be  deemed  valid  against  the  claim  of  the  said  John  Camp- 
bell and  Joseph  Simon,  and  their  heirs  or  assigns." 

The  deed  to  Pitman  is  dated  September,  1783,  and  signed 
by  three  of  the  trustees  appointed  by  the  act  of  1780,  and  by 
James  Patten,  as  a  trustee,  appointed  by  the  board  to  fill  a 
vacancy,  and  attested  by  two  witnesses.  On  the  trial,  the 
original  deed  was  read  on  proof  of  the  death  and  handwriting 
of  the  subscribing  witnesses,  a  copy  certified  by  the  clerk  was 
also  read,  on  which  there  was  this  indorsement:  "  At  a  court 
held  for  Jefferson  county,  April  6,  1785,  the  above  deed  was  ac- 
knowledged by  the  trustees  of  Louisville  to  Buckner  Pitman, 
and  ordered  to  be  recorded."  On  the  original  was  the  follow- 
ing indorsement:  "  1784,  April  court,  O.  record,  recorded  and 
examined.  Book  A,  p.  147."  A  resolution  of  the  trustees  of 
Louisville,  appointing  James  Patten  a  trustee  in  June,  1783, 
was  also  read  in  evidence.  The  plaintiffs  offered  in  evidence 
the  order  book  of  the  county  court  of  Jefferson  for  1784-6,  to 
show  that  no  order  appeared  in  it  for  the  admission  of  the  deed 
to  record  at  April  court,  1784;  but  that  there  was  such  an  order 
at  April  court,  1785,  but  the  court  refused  to  admit  the  order 
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book.  Thiee  objections  are  arged  against  this  deed  by  the  ap- 
pellants: 1.  That  Patten  was  not  a  trustee;  2.  That  in  1783, 
the  tmstees  had  no  power  to  convey;  3.  That,  as  an  original , 
the  deed  ooght  not  to  have  been  read  to  the  jury;  and  passed 
uo  title,  because  it  was  not  attested  by  three  witnesses;  4.  That 
the  deed  was  not  regularly  proved  by  three  witnesses,  nor  ac- 
knowledged and  recorded  within  eight  months,  and,  therefore, 
passed  no  title;  and  consequently  the  copy  was  inadmissible. 

It  is  as  well  ascertained  that  Patten  was  a  trustee  in  Sep- 
tember, 1783,  the  date  of  the  deed,  as  such  a  fact  is  susceptible 
of  being  proved.  The  order  of  the  trustees  appointing  him  one 
of  their  board,  ought  to  be  conclusive;  but  if  it  were  not,  the 
fact  that  he  acted  in  that  capacity  in  conjunction  with  others, 
who  were  appointed  by  law;  that  his  authority  was  never 
doubted  or  questioned;  that  all  who  have  ever  held  or  claimed 
the  lot  have  looked  to  the  deed,  signed  by  him,  as  the  only 
Bouioe  of  their  right;  and  that  upwards  of  forty  years  had 
elapsed,  during  which  the  lot  had  been  held  and  occupied 
under  this  deed  alone,  constitute  a  mass  of  presumption  which 
it  would  be  difficult,  if  not  impossible,  to  resist.  No  title  can 
ever  be  secure  if  this  is  to  be  declared  invalid  for  want  of  any 
better  evidence  of  the  authority  of  Patten  to  act  as  trustee. 
We  deem  it  unnecessary  to  cite  any  of  the  numerous  authorities 
in  support  of  this  conclusion.  Whatever  might  be  the  proper 
construction  of  the  suspending  act  of  May,  1783,  and  whatever 
practical  operation  it  alone  might  have  on  the  deed,  the  subse- 
quent acts  leave  no  room  for  questioning  the  validity  of  the 
deed,  so  far  as  the  legal  right  to  convey  the  lot  can  operate. 
The  acts  taken  **  in  pari  materia/'  show  that  the  only  object  of 
suspending  sales  was  to  save  the  rights  of  Campbell  and  Simon. 
They  show  that  those  rights  were  secured;  and  the  act  of  1785 
positively  recognizes  the  sales  that  had  theretofore  been  made, 
and  legalized  the  proceedings  of  the  trustees.  So  far,  there- 
fore, as  the  right  of  the  trusteee  to  sell  and  convey  the  legal 
title  can  have  any  effect,  there  can  remain  no  doubt  that  a  com- 
plete right  was  vested  in  Pitman  by  their  deed. 

No  reason  is  perceived  for  the  objection  to  the  original  deed* 
If  it  had  never  been  recorded  or  proved,  or  acknowledged  for 
registration,  it  would  vest  the  legal  title  (no  other  objection 
being  shown  to  it),  except  so  far  as  the  rights  of  bona  fide  cred- 
iton  or  purchasers  might  be  concerned.  The  act  of  1748,  which 
was  the  law  in  force  before  1786,  required  that  deeds  should  be 
aetoally  recorded  within  eight  months  from  their  execution  or 


lil  FrrzHUGH  v.  Oboohak.  [EentaGky, 

acknowledgment.  And  it  also  required  the  attestation  of  three 
idtnesaes,  as  every  subsequent  act  did  until  that  of  1810  of  this 
«tate.  But  the  fourth  section  of  the  act  of  1748  shows  that 
these  requisitions  were  made  for  the  benefit  of  innocent  pur- 
chasers and  creditors  alone,  and  without  the  required  attesta- 
tion, or  recording  the  deed,  if  otherwise  good,  would  pass  the 
title  as  between  the  parties  to  it.  The  three  witnesses  were  neoea 
eary  odIj  to  prove  the  deed  for  recording.  The  recording  was 
necessary  only  tosecure  the  title  against  subsequent  creditors 
and  purchasers;  and,  therefore,  between  the  vendor  and  vendee 
the  title  was  not  affected  by  an  omission  to  record  the  deed,  or 
to  obtain  the  attestation  of  three  witnesses  who  were  required 
ODly  to  prove  the  execution  in  order  to  record  it.  The  acts  of 
1785  and  of  1796  also  require  the  attestation  of  three  witnesses; 
and  that  of  1810  requires  the  attestation  of  two  only.  But  a 
deed  sealed  and  delivered  passes  the  title  as  between  the  par- 
ties vnthout  any  attestation.  The  deed  must  be  recorded  or 
deposited,  on  proof  or  acknowledgment,  to  be  recorded  for  the 
benefit  of  creditors  and  purchasers  without  notice.  It  can  not 
be  recorded  since  1810  on  proof,  unless  there  be  two  subscrib- 
ing witnesses;  but  if  it  be  not  recorded,  nor  even  deposited  for 
recording,  it  is  good  between  the  parties.  The  only  difference 
between  the  act  of  1748  and  the  subsequent  acts,  is  that  the  one 
required  the  deed  to  be  recorded  in  eight  months,  and  the 
others  required  no  more  than  depositing  it  in  the  proper  oflBce 
on  proof  or  acknowledgment  to  be  recorded. 

As  an  original  deed,  therefore,  to  pass  title  to  the  vendee,  it 
could  be  read  on  proof  of  its  execution,  whether  three  vritnesses 
liad  attested  it  or  not.  The  proof  by  one  vntness  would  be 
sufficient,  and  as  both  vritnesses  were  proved  to  be  dead,  evi- 
dence of  the  handwriting  of  one  of  them  was  enough  to  au- 
thenticate the  deed  before  the  jury.  So  far,  then,  the  legal 
title  would  be  valid,  unless  there  had  been  proof  that  there 
were  creditors  or  purchasers  who  could  hold  the  lot  unlesa  the 
Aeed  of  Pitman  had  been  recorded.  There  is  no  such  proof,  or 
even  intimation;  and,  therefore,  the  fact  is  to  be  taken  as  not 
existing.  Besides,  as  the  lot  has  been  occupied,  under  Pit- 
man's deed,  ever  since  its  date,  or  nearly  so,  the  possession  of 
it  would  be  actual  notice  to  the  world  that  the  title  was  not  in 
the  trustees,  or  any  individual  out  of  possession;  so  that  it 
would  be  difficidt  to  conceive  of  the  existence  of  bona  fide 
creditors  or  purchasers,  who  could  take  advantage  of  any  omia- 
aion  to  record  the  deed  to  Pitman.    This  objection  to  the  evi* 
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denoe,  and  to  the  title,  is  iinaTailiDg:  See  Cotton  y.  Ward,  3 
T.  B.  Monroe,  312. 

From  what  has  been  said,  it  results  that  it  is  not  material 
whether  the  court  erred  or  not,  in  suffering  the  certified  copy 
of  the  deed,  as  a  recorded  deed,  to  be  read  to  the  jury.  But 
in  this,  too,  we  concur  with  the  eircuit  court.  The  indorsement 
showing  that  the  deed  was  admitted  to  record  in  April,  1784, 
less  than  eight  months  from  its  date,  is  not  contradicted  by  the 
order  book,  which  was  offered,  but  rejected  by  the  court.  We  are 
not  prepared  to  admit  that  it  was  necessary  that  the  order  book 
should  show  that  the  deed  was  admitted  to  record.  The  ofBcial 
indorsement  on  the  deed  would  be  evidence  to  show  that  the 
deed  was  acknowledged  in  April,  1784.  The  silence  of  the 
order  book  of  that  term  of  the  county  court  does  not  necessarily 
contradict  the  verity  of  the  indorsement.  The  clerk  might 
have  omitted,  through  inadvertence  or  mistake,  to  make  the 
entry  in  his  order  book.  The  indorsement  shows  that  the 
deed  was  ordered  to  record  in  April,  1784,  and  that  it  was 
recorded  in  book  A,  p.  147.  This  is  not  disproved,  and  is, 
therefore,  to  be  accredited.  Nor  does  the  entry  in  the  order 
book  in  April,  1785,  necessarily  contradict  the  indorsement 
made  on  the  original  deed.  It  only  shows  that  there  was 
an  acknowledgment  by  the  trustees  in  April,  1785.  A  reac- 
knowledgment  at  that  time  might  have  been  deemed  necessary, 
or  prudent,  as  the  effect  of  the  former  acknowledgment  might 
have  been  doubted  in  consequence  of  the  suspending  act  of 
1783. 

But  there  is  a  general  and  effectual  answer  to  this  as  well  as 
all  the  other  objections  to  the  title  derived  from  the  deed  to  Pit- 
man. It  is  found  in  the  efScacy  of  the  lapse  of  time  and  other 
incidental  circumstances.  These  create  presumptions  in  favor  of 
the  validity  of  the  title,  which  supply  the  plape  of  positive  proof 
of  facts,  which,  without  their  influence,  would  be  required.  Arti- 
ficial or  legal  presumption  is  arbitrary,  inflexible,  and  conclusive ; 
it  is  the  policy  of  the  law,  substituted  for  proof  of  facts,  the 
establishment  of  which  by  moral  testimony,  or  written  me- 
morials, is  rendered  impossible  by  lapse  of  time.  This  kind  of 
presumption  does  not,  in  our  opinion,  apply  to  this  case.  But 
natural  presumption  (or  such  conclusion  from  facts  as  naturally, 
or  by  strong  probability,  will  arise  in  a  rational  mind,  en- 
lightened by  experience  of  cause  and  effect)  must  apply  with  a 
controlling  influence.  This  shows  presumption  may  be  coun- 
teracted by  opposing  facts.    And,  therefore,  it  is  not  absolutely 
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oonolosiye.  Such  is  the  presumption,  that  after  twenty  years, 
a  bond  is  paid  off,  a  mortgage  satisfied,  the  mortgagor  remain- 
ing all  the  time  in  possession,  the  equity  of  redemption  released, 
the  mortgagee  having  enjoyed  the  possession  twenty  years,  oz 
the  legal  title  conveyed  to  a  purchaser,  after  twenty  years'  pos- 
session, etc. 

These  may  all  be  combated  by  proofs  or  explanations,  inoon« 
sistent  wit^  the  inference  of  reason  from  the  isolated  facta, 
which,  of  themselves,  would  establish  the  presumption.  And 
hence,  their  consideration  belongs  to  a  jury;  as  they  are  not  ex- 
clusively conclusions  of  law,  courts  will  not  decide  on  them, 
but  leave  them  to  the  jury,  on  hypothetical  instructions.  A 
jury  may  presume  a  deed,  when  neither  the  chancellor  nor  law 
judges  will  or  can:  Starkie,  1235;  Id.  1216;  Id.  1227;  Peake'a 
Oh.  25.  Without  some  opposing  probability,  a  jury  will  pre- 
sume a  deed,  after  a  possession  of  twenty  3'ears,  by  one  who 
had  purchased  the  land,  which,  in  consequence  of  his  purchase, 
be  shall  so  loDg  have  occupied:  2  Wm.  Saunders,  185,  a; 
Starkie,  502;  Id.  1243;  Id.  989;  Eichardar.  WiUiama,  7  Wheat. 
69.  And  under  cogent  circumstances,  it  is  affirmed  by  Story, 
in  7  Wheaton,  1C9-10,  that  a  deed  may  be  presumed  in  less 
than  twenty  years.  Grauts  may  be  presumed  from  lapse  of 
time:  12  Co.  5;  and  most  of  the  above  authorities.  In  2 
HcD.  and  Mun.  870,  a  grant  was  presumed  after  forty-four 
years.  Generally,  wbatever  will  toll  the  right  of  entry,  will 
create  a  presumption  of  a  conveyance  of  the  legal  title.  Every- 
thing necessary  to  the  validity  of  a  collector's  deed,  will  be 
presumed  after  twenty  years,  if  it  be  shown  that  he  was  col- 
lector of  taxes,  which  were  committed  to  him:  14  Mass.  145; 
Id.  177;  10  Id.  105. 

It  is  a  maxim  of  law,  which  the  facts  will  dpply  forcibly  to 
this  case,  that  "  omnia  prcBHumurUur,  rite  et  aolemniier,  eaae  acta, 
donee  prohetur,  in  contrarium,"  It  is  also  a  maxim,  which  is 
equally  applicable,  that  when  title  is  proved,  every  collateral 
thing  necessary  to  its  validity  will  be  presumed.  This  maxim 
we  know  is  usually  applied  to  collateral  acts,  or  facts  which  are 
rendered  necessary,  "  ex  infUiitUione  homines/*  and  not  to  those 
which  are  required  "instilutione  legia:"  6  Go.  88;  Bac.  Abr. 
Ev.  G39.  But  the  facts  which  characterize  this  case  would 
authorize  the  presumption  that  everything  oecessaiy  to  the  per- 
fection of  the  title  has  been  legal,  whether  it  be  authority  to 
make  a  deed  or  the  execution,  or  proof,  or  acknowledgment,  or 
recording  a  deed,  according  to  law.  If  there  had  been  no  positive 
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proof  of  a  deed,  the  jnry  would  infer  that  one  had  been  made. 
The  tnmtees  of  Lonisville  could  not,  on  the  facts  of  this  case, 
recover  the  lot,  in  anj  snit  known  to  the  law. 

The  title,  therefore,  maat  be  considered  in  its  origin,  com- 
plete and  indisputable.  The  indorsement  to  Johnson,  on  Pit« 
man's  deed,  does  not  inyalidate  or  impair  the  title  transferred 
bj  Pitman  to  Woods.  It  is  not  a  deed.  It  is  without  seal. 
After  it  was  made,  the  legal  right  still  remained  in  Pitman.  A 
eoYenant  of  seisin  is  not  broken  by  an  outstanding  equity. 
Hence,  eren  if  this  indorsement  transferred  an  equity  to  John- 
eon,  Pitman  was  still  seised  of  legal  title;  Johnson  not  having 
a  legal  title,  his  deed,  and  those  which  succeed  it,  under  his 
right,  did  not  vest  a  legal  title  to  the  lot.  Whether  Lucket  had 
a  wife  or  not,  when  he  conveyed,  does  not  appear  with  satisfac- 
tuiy  certainty.  His  deed  is  signed  and  acknowledged  by  him- 
self alone.  It  purports,  in  the  body  of  it,  to  be  a  deed  by 
Lacket  and  wife;  and  this  is  the  only  evidence  that  he  had  a 
wife.  This  would  scarcely  be  sufficient  evidence  that  he  had  a 
wife.  The  deed  might  have  been  written  by  some  person  who 
was  mistaken  in  supposing  that  he  had  a  wife,  or  he  might 
have  been  associated  with  a  woman  who  was  ostensibly,  but  not 
legally,  his  wife,  and,  therefore,  not  entitled  to  any  legal  interest 
in  the  land,  which  it  would  be  necessary  for  her  to  relinquish, 
by  acknowledging  the  deed;  or  he  might  have  had  a  wife  when 
the  deed  was  written,  but  none  when  it  was  acknowledged. 

However,  it  is  not  necessary  to  decide  what  should  be  the 
effect  of  the  deed  on  the  question  of  Lucket's  having  a  wife. 
For  if  he  had  one,  who  would  be  entitled  to  dower  in  the  event 
of  her  survivorship,  that  fact  would  not  affect  the  seisin  of 
Croghan,  nor  of  the  alienee  of  Lucket.  The  right  to  dower  in 
the  estate  of  a  living  man,  is  contingent  and  remote.  It  is  not 
a  vested,  or  existing  right.  The  husband  has  the  whole  legal 
title  during  his  life,  and  consequently,  imparts  it  without  dimi- 
nution to  whomsoever  he  conveys  it,  by  deed  of  general 
warranty.  In  a  suit  on  a  covenant  of  seisin,  the  only  question 
is,  was  tiie  covenantor  seised  of  the  legal  title,  at  the  insCant 
when  he  made  the  covenant?  If  he  were,  bis  convenant  is  not 
broken.  It  is  a  covenant  "  inprcBseiiti,"  and  can  not  be  affected 
hj  sapervenieot  facts  or  events.  In  this  respect,  it  is  unlike  a 
covenant  of  general  warranty,  or  for  quiet  enjoyment.  These 
are  essentially  and  exclusively  prospective,  and  can  not  be 
broken  without  eviction.  The  covenant  of  seisin  is  broken 
the  instant  it  is  made,  or  never:  1  Touch.  169,  170;  Dyer, 
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303;  9  Go.  60;  Oreehby  and  Kellog  v.  WUcocka,  2  Johns.  1  [3 
Am.  Dee.  379];  Hamilion  v.  Wilson,  4  Id.  72  [4  Am.  Deo.  253]; 
PoUard  v.  Dioight,  4  Cranch,  429. 

A  siait  may  be  maintained,  therefore,  for  a  breach  of  a  cot- 
enant  of  seisin  before  and  without  any  eviction.  It  is  &  remedy 
for  tzying  the  title  in  advance,  before  the  covenantee  has  been 
disturbed  in  his  title  or  possession.  If  it  turn  out,  on  being 
scrutinized,  to  have  been  good,  at  the  date  of  the  deed,  then  the 
covenantee  must  be  satisfied,  and  can  have  no  right  of  action  oi 
cause  of  complaint  against  the  covenantor,  unless,  by  a  subse- 
quent breach  of  the  covenant  of  warranty,  or  of  quiet  enjoy- 
ment, a  new  cause  of  action  may  occur  on  one  of  these  latter 
covenants.  The  rights  of  the  parties  in  a  suit  for  a  breach  of  a 
covenant  of  seisin,  must  be  determined  by  the  condition  of  the 
title  at  the  date  of  the  covenant.  If  the  covenantor  had  not  a 
perfect  title  at  the  date  of  bis  deed,  he  is  responsible  to  the 
covenantee  for  damages,  although  he  may  have  acquired  the 
title  before  the  trial,  or  even  the  institution  of  the  suit;  and 
•consequently,  as  the  rule  is  reciprocal,  and  the  reason  of  it 
equally  applicable  to  both  parties,  if  the  covenantor  were  seised 
of  the  legal  title  at  the  date  of  his  covenant,  no  subsequent 
event  affecting  it  can  render  him  responsible  for  a  breach  of  his 
covenant  of  seisin:  2  Saund.  171,  c;  Morris r.  Phelps,  5  Johns. 
63  [4  Am.  Dec.  323].  The  covenant  of  seisin  is  not  a  convenant 
against  incumbrances.  And  therefore  no  equitable  lien  on  the 
land  conveyed  will  create  a  breach  of  the  convenant  of  seisin. 
Hence,  if  after  a  mortgage,  but  whilst  the  fee  is  in  the  mort- 
gagor, he  sell  and  convey  the  mortgaged  premises  to  a  stranger, 
and  covenant  with  him,  that  he  is  seised,  the  .existence  of  the 
mortgage  is  no  breach  of  the  covenant. 

And  according  to  this  principle,  as  the  supreme  court  of  New 
York  had  decided  in  Sedgwick  v.  HoUenhack,  7  Johns.  380;  and 
in  Rwnyon  v.  Mersecaw,  11  Id.  638;  and  in  other  cases,  that  a 
mortgagor  before  foreclosure  is  seised  of  the  legal  estate,  there- 
fore it  was  decided  in  Standard  v.  Uldridge,  16  Johns.  255,  that 
a  covenant  of  seisin  to  a  stranger,  by  a  mortgagor,  before  a 
foreclosure  of  the  equity  of  redemption,  is  not  broken  by  the 
existence  of  the  mortgage.  The  expectant  right  of  a  wife  to 
dower  whilst  her  husband  is  living,  can  not  be,  if  it  be  any- 
thing in  law,  more  than  an  incumbrance,  and  a  very  contingent 
one.  Perhaps  the  husband  may  survive  the  wife.  Her  poten- 
tial claim  to  dower,  therefore,  can  not  have  even  as  much  effect 
'VQ  the  covenant  of  seisin  by  the  husband,  as  an  equitable  lien 
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or  other  existing  inoumbrance  would  have.  It  is  manifest, 
then,  that  if  it  had  been  clearly  proved  that  Lucket  had  a  wife 
when  he  conveyed  the  lot,  that  fact  would  not  tend,  in  the 
Blightest  degree,  to  show  a  breach  of  the  covenant  of  seisin. 

Bat  there  would  be  another  answer  to  this  objection  to 
Croghan's  title.  Lucket's  deed  was  acknowledged  more  than 
seven  years  before  the  trial.  If  the  wife  be  proved  once  to  have 
been  alive,  she  will  be  presumed,  for  a  reasonable  time,  to  be 
still  living,  until  the  contrary  be  shown:  2  Boll.  461.  But  what 
this  reasonable  time  shall  be,  is  the  question.  In  England,  it 
has  been  decided,  in  analogy  to  the  statute  of  bigamy  there,  that 
after  the  expiration  of  seven  years,  from  the  last  time  that  the 
wife  was  shown  to  be  alive,  she  will  be  presumed  to  be  dead: 
Starkie,  218;  Id.  457.  There  being  a  similar  statqte  in  Ken- 
tucky, it  might  not  be  unreasonable  to  establish  the  same  rule 
here.  If  Lucket  ever  had  a  wife,  it  might,  therefore,  be  pre- 
sumed that  she  was  dead  when  this  case  was  tried,  or  at  least  it 
might  impose  upon  the  appellants  the  burden  of  proving  that 
she  wi^  then  living.  Unless  she  was  not  only  then  living,  but 
shall  survive  the  husband,  the  title  remains  unincumbered  by 
dower.  There  is  not  only  no  proof,  that  Augustus  D.  and 
Juliet  White,  had  any  legal  right  to  the  lot,  but  it  is  pretty 
evident  that  they  had  not  The  deed  to  their  mother,  from 
which  it  must  have  been  supposed  that  they  derived  some 
title,  is  "  to  her  and  her  heirs,"  in  the  usual  form.  These  are 
words  of  "  limitation,''  and  vested  a  fee  simple  estate  in  her. 
And,  therefore,  she  having  conveyed  her  title,  her  children  have 
no  interest  whatever  in  the  lot  derived  from  the  deed  to  her. 

It  does  not  appear  that  those  claiming  under  Johnson  had 
been  in  possession  twenty  years.  And  if  they  had  been,  as 
they  held  under  the  title  of  Pitman,  and  by  executory  contract 
merely,  their  possession  could  hardly  be  considered  adverse  to 
Pitman,  or  to  those  claiming  by  deed  from  him.  Whatever 
effect  a  judgment  in  ejectment  against  Oroghan,  in  favor  of  these 
claimants,  might  have  in  showing  that  he  was  not  seised,  can 
not  be  material  in  this  case,  because  the  judgment  does  not,  of 
itself,  show  a  breach  of  the  covenant  of  seisin.  If  the  appel- 
lants had  a  right  to.  use  this  judgment  as  evidence  against 
Gioghan,  it  would  only  prove  the  fact  that  there  was  a  judg- 
ment. It  would  not  prove  that  Oroghan  had  not  title  in  1818, 
nor  that  those  who  obtained  the  judgment  had  a  paramount 
title.  Nor  does  the  judgment  show  the  demise.  Hence  it  does 
not  iqipear  whether  the  demise  was  laid  before  the  date  of 
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Croghan's  coTenant.  Tbe  jadgment  waa  rendered  iu  October, 
1824,  more  than  six  years  after  the  date  of  the  covenant;  the 
demise  may  have  been  laid  after  1818;  and  as  a  recovery  in 
ejectment,  when  properly  used  as  evidence  to  prove  want  of 
title  in  him  against  whom  it  was  had,  could  only  prove  it  to  the 
extent  of  the  demise,  consequently  this  judgment  alone  can  not 
show  that  Croghan  had  not  title  in  1818. 

An  eviction  is  not  per  se  evidence  of  a  breach  of  a  covenant  of 
seiHin.  The  covenantor  must  be  shown  not  to  have  been  seised 
at  the  date  of  his  deed.  An  e\iction,  and  consequently  a  judg- 
ment, will  not  show  this,  unless  it  be  proved  that  the  successful 
party  had  a  superior  title.  Proof  of  such  title,  without  either 
judgment  or  eviction,  would  show  a  breach  of  the  covenant  of 
seisin.  And  hence,  if  it  had  been  proved  that  any  person  un- 
connected with  Croghan  had  the  fee,  or  had,  before  1818,  ac- 
quired the  right  to  the  possession  of  the  lot  by  twenty  years' 
continued  adverse  occupancy,  Croghan  would  thereby  be  ren- 
dered liable  to  the  appellants  on  his  covenant  of  seisin.  It  is 
not  proved  that  any  person  had  acquired  any  such  righk  The 
judgment  does  not  show  it.  And  the  testimony  of  the  witness 
who  swore  that  the  judgment  was  obtained  on  an  adverse  ix>8- 
session  of  twenty  year^  certainly  does  not  prove  it.  This  is  an 
attempt  to  prove  what  witnesses  swore  on  the  trial  of  the  eject- 
ment. But  it  does  not  prove  that  what  they  swore  was  true. 
Such  testimony,  for  such  a  purpose,  would  be  illegal  and  inad- 
missible. The  witness  did  not  swear  that  there  had  been 
twenty  years'  possession,  adverse  to  Croghan.  If  this  hud  been 
shown,  Croghan  would  have  been  convicted  of  a  breach  of  hia 
covenant.  There  is  nothing  in  the  record  which  does  prove, 
or  even  tend  legitimately  to  prove  it.  Nor  is  it  probable,  from 
anything  in  the  record,  that  such  a  fact  exists,  because  all  the 
claimants  seem  to  have  held  under  the  same  title,  and  the  pos- 
session under  Johnson  was  without  a  legal  title  by  deed. 

But  there  is  yet  a  stronger  objection  to  using  the  judgment 
in  ejectment,  or  the  whole  record  of  the  suit,  as  evidence  in  this 
suit  against  Croghan.  The  appellants  who  attempted  to  use  it 
were  not  concluded  by  it.  In  a  suit  against  them  it  would  not 
be  evidence.  Ought  they  then  to  be  permitted  to  make  use  of 
it  against  Croghan?  Tbe  rule  is  reciprocal.  If  the  record 
could  not  be  evidence  against  the  appellants,  it  should  not  be 
for  them.  Croghan,  if  he  had  succeeded  in  the  ejectment, 
could  not  have  introduced  the  judgment  in  his  fuvor  as  evi- 
dence that  he  was  seised  of  the  legal  title.    As,  therefore,  the 
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record  ooold  not  be  evidence  for  himy  it  ought  not  to  be  read 
agunst  him.  If »  by  adTerae  poBBesaion  by  another,  or  in  any 
other  way»  Croghan'a  legal  title  had  been  affected,  it  ehoold 
be  proTed,  aa  other  facta  are  naually  eataUiahed.  If  it  had 
l>een  proved,  in  the  trial  of  the  ejectment,  that  there  had  been 
twenty  yeara'  poaaeaaion  adverae  to  the  right  of  Croghan,  it 
might  have  been  proTed  by  the  aame  \?itneaaea  in  thia  caae. 
And  if  any  aach  fact  had  been  thua  eatabliahed,  the  appellanta 
woald  have  been  entitled  to  judgment.  But,  for  the  reaaona 
which  have  been  auggeated,  the  circuit  court  did  right  in  diare- 
garding  the  judgment,  and  in  excluding  the  record  in  the  eject- 
ment. No  other  objection  to  Oroghan'a  title  having  been  made 
or  perceived,  than  thoee  which  have  been  noticed  by  the  court; 
the  conoluaion,  therefore,  ia,  that  there  waa  no  proof  of  any 
breach  of  hia  covenant  of  aeiain. 

The  pointa  growing  out  of  the  inatructionai  and  of  motiona 
for  inatructiona,  have  all,  except  one,  been  virtually  decided  in 
the  foregoing  examination  of  the  queation  of  aeiain.  That  one 
Lb  involved  in  a  motion  by  the  appeUanta  for  an  inatruction  "  that 
the  jury  had  a  right  to  preaume  a  conveyance  by  Pitman  to 
Johnaon  anterior  to  that  of  Wood."  The  court  refuaed  to  give 
the  instruction.  And  whatever  ita  reaaon  may  have  been,  its 
opinion  waa  correct.  The  propoaition  waa  abatract.  There 
waa  no  proof  of  twenty  yeara'  continued  poaaeaaion  under  the 
purchase  by  Johnaon,  or  any  other  poaaeaaion  which  would  au- 
thorise  the  preaumption  that  Pitman  had  conveyed  to  him  the 
legal  title.  The  bare  fact  of  a  sale  would  not  create  the  pre- 
aomption  of  a  deed  without  a  long  poaaeaaion  taken  and  held 
in  consequence  of  the  aale,  and  not  conaiatent  with  any  other 
right  than  that  acquired  by  the  aale.  There  being  no  proof  ol 
any  such  facta,  the  court  did  not  err  in  withholding  the  inatmc- 
ticm. 

Judgment  aflbrmed. 

CovxirABTB  OT  Skoon,  breach  o(  what  amoimti  to:  Loi  v.  ThomoB,  2  Am. 
Dec  854;  WkUbeek  r.  Cook,  8  Id.  272,  note  282;  OUbert  ▼.  Bulkley,  13  Id. 
67,  note  60. 

OovKNABT  or  WABRAirrr,  when  broken,  And  what  may  be  recovered  aa 
deoeges  upon  a  breach:  Honford  v.  Wrigkt,  1  Am.  Deo.  9,  note;  Oununim 
V.  Kmmedp,  14  Id.  03,  note. 
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RoBBms  V,  Treadway. 

[2J.J.MABraAm6A0.] 

Amskdmsmts  abv  Lasgbly  within  the  discretion  of  the  nUi  prius  oonrt,  but 
this  is  a  legal  discretion,  which,  if  abased,  will  be  oorrectod  en  appeal 

Opprobbiocs  Wobdb  are  not  libelous. 

Publication  that  Chaboes  a  Judge  with  being  destitute  of  the  capacity 
and  attainments  necessary  for  his  station,  or  that  he  openly  abandoned 
the  common  principles  of  truth,  or  that  he  sold,  directly  or  indirectly, 
the  appointment  of  clerk,  is  libelous. 

PuBUOATioN  THAT  Ohabobs  A  JuuoB  with  improprieties,  which  would  be  no 
cause  of  impeachment  or  address,  is  no  more  actionable  than  if  made 
against  a  private  citizen. 

Cabs.  Error  to  the  Jessamine  oirouit.  The  faots  are  stated 
in  the  opinion. 

Mills  and  Brown,  for  plaintiff. 

Monroe,  Hoggin,  and  Depew,  contra. 

By  Oourt,  Bobebtson,  J.  This  was  an  action  on  the  case,  for 
a  libel  alleged  to  have  been  published  by  the  defendants  against 
the  plaintiff,  as  a  circuit  judge.  We  shall  deem  it  necessary  to 
consider  only  two  questions;  they  will  comprehend  all  others: 
1.  Did  the  court  err  in  suffering  the  defendants  to  withdraw 
pleas  which  they  had  filed,  and  to  file  others  ?  2.  Was  any  of 
the  testimony  admitted  for  the  defendants  illegal  and  inad- 
missible? 

At  the  July  term,  1826,  the  defendants  filed  two  pleas,  not 
guilty  and  justification.  At  the  October  term  succeeding,  the 
plea  of  justification  was  withdrawn  by  all  the  defendants,  ex- 
cept Mason  and  Jameson.  At  the  April  term,  1827,  the  court 
permitted  the  defendants  to  withdraw  their  pleas,  without  any 
other  reason  assigned  than  that  they  were  defective;  and  after- 
wards, during  the  same  term,  they  filed  a  plea  of  justification 
alone.  That  the  circuit  courts  have  an  extensive  discretion  in 
their  superintendence  over  the  pleadings,  must  be  conceded. 
It  may  also  be  admitted  that  this  court  will  seldom  control  the 
exercise  of  that  discretion.  But,  like  everything  else  judicial, 
it  has  limits,  within  which  it  must  be  circumscribed.  It  is  a 
legal  discretion.  It  may  be  abused;  when  it  shall  be,  this  court 
must  interpose.  We  think  that  it  has  been  improvidently  exer- 
cised in  this  case.  The  issue  was  complete  on  the  plea  of  not 
guilty.  The  plea  itself  made  the  issue;  a  similiter  was  not  ea- 
sentially  necessary.  There  was  an  afSrmation  on  one  side,  and 
a  negation  on  the  other. 
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After  the  pleas  had  been  filed,  and  one  issne  Tirtnallj  made 
op,  the  court  ought  not,  at  a  subsequent  term,  to  have  per- 
mitted a  withdrawal  of  them  without  good  cause.  No  such 
cause  was  assigned.  The  plea  of  justification  was  defective;  no 
issue  had  been  taken  upon  it;  and,  therefore,  the  circuit  court 
might  have  permitted  the  withdrawal  of  that.  But  the  plea  of 
not  guilty  was  certainly  not  deficient  in  form  or  in  substance. 
No  sufficient  reason  is  assigned  for  withdrawing  it.  There 
could  have  been  no  motive  for  the  motion  for  leave  to  withdraw 
it  but  a  wish  to  obtain  the  right  of  opening  and  concluding  the 
cause,  which  had  been  conceded  to  the  plaintiff  by  the  plead- 
ings as  they  stood.  Such  a  movement  was  well  calculated  to 
surprise  the  plaintiff.  He  had  prepared  for  trial  on  the  issue  of 
not  guilty.  He  had  been  required  to  prove  the  libel.  He  had, 
as  may  be  supposed,  summoned  witnesses  to  prove  it.  It  was 
not  just,  therefore,  for  this  reason  alone,  to  permit  the  with- 
drawal of  not  guilty,  unless  some  cause  had  been  shown  for  it, 
much  better  than  that  which  was  assigned.  The  rights  of  the 
parties  are  equal.  Neither  should  be  permitted  to  take  any  un- 
due advantage  of  the  other.  After  the  plaintiff  had  become 
entitled  to  the  right  of  opening  and  concluding  the  cause,  the 
defendants  ought  not  to  have  been  allowed  to  deprive  him  of  it, 
without  his  consent  or  without  shovring  a  good  cause  for  it.  It 
is  not  shown,  or  even  pretended,  that  the  withdrawal  of  the 
plea  of  not  guilty  would  be  conducive  of  justice  or  a  fair  trial. 
And,  therefore,  the  court  erred  in  permitting  the  defendafnts  to 
withdraw  the  plea  of  not  guilty.  The  case  of  Bockegter  v.  Dun, 
1  Bibb,  412,  is  directly  in  point;  and  no  statute  passed  since 
that  decision,  for  the  regulation  of  pleadings,  can,  in  the 
slightest  degree,  affect  the  reasoning  employed  in  it  by  the 
court,  nor  decisive  application  of  it,  to  this  case. 

The  court,  also,  admitted  illegal  testimony.  This  is  the 
second  and  more  important  branch  of  the  case.  Thie  publication , 
charged  to  be  libelous,  contains  many  opprobrious  epithets; 
but  these  are  not  libelous:  3  Starkie  on  Slander,  100-11;  Id. 
340-42.  Only  three  specific  charges  against  the  plaintiff,  for 
which  he  could  maintain  an  action,  can  be  deduced  from  the  libel : 
1.  That  he  lacked  capacity  as  a  judge;  2.  That  he  had  aban- 
doned the  common  principles  of  truth;  and,  3.  That  he  had 
made  the  office  of  clerk  a  subject  of  private  negotiation  between 
men  to  whom  he  was  under  personal  obligations,  and  en- 
deavored to  cancel  those  debts  by  a  barter  of  office.  This  last 
charge  is  actionable  so  far,  and  so  far  only,  as  it  imports  the 
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impotationof  oormptioii  in  oflBoe.  Any  thing  which  assails  the 
integrity  or  capacity  of  a  jadge  is  actionable.  See  the  authori- 
ties, supra.  If  it  coohi  be  piOTed  that  the  jadge  sold  his 
patronage,  or  derived  any  peconiary  advantage  from  its  bestow- 
meut,  in  the  selection  of  his  clerks,  this  charge  woold  be  justi- 
fied. But  as  it  is  a  charge  of  sale  and  corruption,  nothing  but 
proof  of  such  sale  and  corruption  can  justify  it.  To  chaige  a 
judge  with  improprieties,  which  would  not  be  cause  of  impeach- 
ment or  address,  would  be  no  more  actionable  than  would  be 
the  same  charge,  made  against  a  private  citisen.  This  is  the 
Uiw,  even  of  England.  It  must  be  so  in  this  land  of  republican 
equality. 

In  support  of  each  of  the  three  charges,  evidence  was  admitted 
by  the  court,  which  was  clearly  irrelevant  and  illegal.  To  prove 
incapacity,  the  defendants  were  permitted  to  ask  witnesses  the 
opinions  of  persons  who  were  not  witnesses.  They  were  per- 
mitted to  prove  the  opinion,  at  or  about  the  time  of  the  libelous 
publication  of  the  Montgomery  bar.  This  was  surely  illegiti- 
mate.  The  capacity  of  the  judge  must  be  ascertained  by  the 
opinions  of  intelligent  witnesses.  It  is  not  aUowablo  to  prove 
the  opinions  of  men  who  are  not  sworn,  or  even  public  opinion. 
Such  evidence  as  that  admitted  on  this  point  is  not  even  as  good 
as  rumor.  Who  can  swear  what  another's  opinion  is  on  any 
subject?  No  prudent  man  will  venture  to  do  it.  And  if  a  wit- 
ness should  make  the  adventure,  what  is  lus  evidence  more  than 
that  he  heard  the  individual  express  an  opinion  ?  Does  he  know 
that  he  was  honest,  candid,  and  disinterested  in  that  opinion  ? 
Does  he  know  that  he  would  have  sealed  it  by  a  judicial  oath  ? 
Does  he  know  that  he  was  not  provoked  by  passion,  or  in- 
fluenced by  malice  or  prejudice;  and  can  the  jury  know  whether 
he  was  a  competent  judge  of  the  intellectufd  capacity  or  legal 
attainments  of  judges?  Every  opinion  must  be  given  on  oath. 
No  man's  reputation  would  be  safe  if  such  evidence  were  toler- 
ated as  that  to  which  we  have  alluded. 

Nor  was  the  record  of  a  decision  by  Judge  Bobbins  legal  evi- 
dence. If  one  decision  is  admissible,  every  other  must  be  equally 
so;  and,  consequently,  the  farce  might  have  been  exhibited  of 
subjecting  to  the  scrutiny  and  revision  of  the  jury,  for  approvul 
or  reversal,  every  judicial  opinion  which  Judge  Bobbins  ever 
gave.  If  the  defendants  have  the  right  to  read  as  evidence,  the 
record  of  an  opinion  which  they  suppose  will  tend  to  prove  in- 
capacity or  imbecility,  the  judge  would  certainly  have  the  recip- 
rocal right  of  reading  such  as  he  might  suppose  evidences  of  Lis 
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fitness  and  learning.  But  shall  a  jury  gravely  pass  judgment 
on  the  correotness  or  incorreotness  of  the  decisions  of  a  judge  ? 
If  they  may 9  the  order  of  things  must  be  inverted,  and  no  judge 
will  be  able  to  stand.  For  there  never  lived,  nor  will  there  ever 
live,  one  who  could  pass,  unhurt,  such  an  ordeal. 

The  mode,  and  only  one,  of  trying  the  capacities  of  judges,  is 
to  ascertain  the  opinions,  on  oath,  of  honest  and  intelligent  wit* 
nesses.  The  excitement  iu  Montgomery  at  the  time  a  clerk  was 
appointed,  or  at  any  other  time,  was  entirely  irrevelant  to  the 
iflsaeu  Deplorable  would  be  the  condition  of  every  citizen  if  the 
security  of  his  rights  depended  on  popular  passion  or  impulse 
alone.  If  he  be  persecuted,  is  the  fact  that  he  is  the  victim  of 
denunciation  evidence  that  he  deserves  to  be  ?  If  lawless  men 
should  raise  a  mob  to  drive  him  from  his  purpose,  or  punish  him 
for  a  supposed  offense,  is  their  commotion  proof  of  his  demerit 
or  guilt  ? 

Bat  more  deplorable  still  would  be  the  condition  of  the  judi- 
ciary, if  tumultuary  scenes,  produced  and  excited  for  the  avowed 
porpoae  of  overawing  a  judge,  should  be  tolerated  as  evidence 
of  the  judge's  incapacity  or  corruption.  The  fact  that  some  of 
the  people  of  Montgomety  were  excited  proves  only  that  they 
were  excited.  It  might  prove  also  that  their  conduct  was  un- 
worthy of  them  as  intelligent  men  and  peaceable  citizens.  But 
how  it  could  prove  that  Judge  Bobbins  was  incapable  or  cor- 
rupt, we  can  not  imagine.  He  may  have  been  imprudent. 
He  may  have  erred.  On  this  subject  we  can  not  adjudicate. 
But  if  he  erred,  it  must  be  proved  by  other  evidence  than  the 
clamor  excited  against  lum  in  Montgomery  or  elsewhere.  It  is 
to  escape  the  consequences  of  this  outcry  that  he  has  appealed 
to  the  laws  of  his  country.  If  Judge  Bobbins  recommended 
or  connived  at  any  petty  negotiation  or  barter  between  candi- 
dates for  derkshipSy  he  deserves  reprehension.  Such  conduct 
can  not  be  approved.  It  would  be  an  indiscretion  which 
nothing  could  justify,  and  one  which  would  be  well  calculated 
to  bring  the  judiciary  into  suspicion  and  consequent  discredit. 
While  it  is  necessary  to  the  proper  administration  of  the  laws  that 
the  judges  should  be  pure  and  independent,  it  is  equally  neces- 
saiy  that  they  should  be  prudent,  and  habitually  attentive  to 
the  proprieties  of  their  stations.  The  plaintiffs  as  well  as  the 
defendants  may  desire  a  judicial  investigation  of  this  matter, 
bat  it  can  not  be  indulged  under  any  legal  issue.  Proof  that 
Judge  Bobbins  has  been  guilty  of  such  an  indiscretion  conld 
not  justify  the  charge  of  his  biui^ering  in  offices,  nor  of  his  can« 
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celing  any  of  his  obligations  bj  the  appointment  of  clerks. 
Sale  of  his  patronage,  a  prostitution  of  his  office  to  mercenary 
purposes,  is  the  grayamen  of  the  libel;  and  it  is  to  this  that  the 
plea  and  the  proof  should  be  restricted.  Nothing  which  does 
not  impeach  his  integrity  is  pleadable  or  provable  in  justifica- 
tion of  this  charge.  There  is  a  difference  between  the  malignity 
and  injuriousness  of  words  spoken  or  written.  And,  therefore, 
words  may  be  libelous  which  would  not  be  slanderous:  2 
Wheaton's  Selwyn,  795.  Any  malicious  publication  in  writing, 
which  tends  to  render  a  man  or  a  magistrate  ridiculous,  or  to 
exclude  him  from  society,  or  remove  him  from  office,  is  a  libel. 

But  in  this  country,  nothing  is  libelous  against  a  judge  which 
would  not  be  so  against  a  private  citizen,  unless  it  tend  to  his  re- 
moval from  office.  To  charge  a  judge  or  a  citizen  with  **  openly 
abandoning  the  common  principles  of  truth,''  is  libelous.  But 
to  charge  either  with  erring  iu  judgment,  or  with  disregarding 
public  sentiment,  is  not  libelous.  And,  therefore,  most  of  the 
reproachful  phrases  and  words  in  the  publication,  for  which 
this  suit  was  brought,  are  not  embraced  in  the  issue,  and  con- 
sequently no  testimony  in  relation  to  any  such  irrelevant  mat- 
ter should  be  indulged  on  either  side.  Whether  the  people  or 
the  judge  erred,  or  erred  most  in  the  scenes  of  violence  which 
occurred  about  the  time  Stonestreet  was  appointed  derk,  is  not 
a  fit  subject  of  inquiry  in  this  suit.  Nor  is  it  proper  to  investi- 
gate the  question  whether  the  judge  ought  to  have  appointed 
another  person  clerk,  or  should  have  sacrificed  his  own  opinion 
of  his  duty  to  the  wishes  of  those  who  may  have  instructed  and 
attempted  to  control  him.  The  proper  inquiry  is:  1.  Was  the 
judge,  at  the  date  of  the  libel,  destitute  of  the  capacity  and 
attainments  necessary  for  his  station?  2.  Did  he  openly  aban- 
don the  common  principles  of  truth  ?  and,  8.  Did  he  sell,  di- 
rectly or  indirectly,  the  appointment  of  clerk?  Any  evidence 
which  will  prove  or  legally  conduce  to  prove  either  of  these 
charges  would  be  admissible.  No  other  would  be.  And  they 
all  must  be  proved  before  the  libel  can  be  justified. 

Pleadings  will  lose  their  object  if  the  evidence  be  not  circum- 
scribed by  the  issues  which  they  conclude.  The  issue  in  this 
case  was  of  the  threefold  character  which  has  been  explained. 
For  whatever  else  the  libel  or  the  plea  may  contain,  the  whole 
mass  results  in  these  three  points  when  analyzed  and  subjected 
to  the  test  of  the  law. 

The  court  did  not  err  in  rejecting  the  evidence  offered  by 
Judge  Bobbins,  which  was  intended  to  show  that  he  wasag^ood 
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jadge  ftt  the  time  of  the  trial,  or  that  the  people  of  Montgomery, 
or  the  bar  in  that  county,  had  changed  their  opinion.  Thia 
matter  would  be  as  impertinent  to  the  issue  as  any  of  that  of 
which  we  have  spoken.  But  if  the  latter  were  admissible,  surely 
the  former  would  be  equally  so. 

The  proper  inquiry  as  to  capacity  is  not  what  was  the  opinion 
of  the  witness  at  the  date  of  the  libel;  but  what  is  his  opinion 
now  of  the  judge's  qualifications  then?  And  it  should  be,  what 
does  he  think,  not  what  do  others  think,  or  what  did  they  think. 
The  cause  has  been  conducted  throughout  in  an  irregular  manner. 
When  it  shall  return  to  the  circuit  court,  it  should  be  kept  strictly 
within  the  issue.  No  plea  of  justification  will  be  good,  unless  it 
JQStify  the  three  libelous  charges  which  have  been  designated; 
want  of  capacity,  an  open  abandonment  of  the  conunon  prin- 
ciples of  truth,  and  a  sale,  direct  or  indirect,  by  the  judge  of 
Uie  appointment  of  clerk.  The  special  plea  which  was  filed  is 
not  sufficient. 

Judgment  reversed,  and  the  cause  remanded  for  a  new  trial, 
to  commence  from  the  plea  of  not  guilty,  and  to  be  conducted 
conformably  to  this  opinion. 

The  plaintiff  in  error  must  recover  his  costs. 


Gbaig  V.  Mabtin. 

[8  J.  J.  MftWWHAT.T.,  00.] 

CovnAXTEB  HAvnro  Electkd  to  Sits  at  Law  for  damages  for  breach  of 
contract,  equity  will  not  compel  him  to  give  up  his  judgment  and  accept 
■pecifio  performance,  unless  the  judgment  has  been  procured  unfairly,  or 
he  has  heen  guilty  of  fraud  or  negligence. 

Vxsa>Ki  BXXNO  nr  PoesssiON,  equity  will,  upon  the  vendor's  application, 
deccee  a  specific  perfoimanoe,  although  the  time  fixed  in  the  contract  for 
conveying  has  elapsed,  if  the  vendor  is  not  in  fault,  but  the  delay  has 
been  caused  by  the  state  of  the  title. 

TiXE  IS  HOT  THB  EsssNCB  of  such  a  Contract,  and  if  a  good  title  can  be  made 
in  a  reasonable  time,  it  is  sufficient. 

Vksdxe  nr  Possession,  disaffirming  the  contract,  and  recovering  damages 
for  non-conveyance,  is  liable  for  rents,  subject  to  the  value  of  improve- 
ments placed  by  him  on  the  land. 

Ekbor  to  the  Pulaski  circuit.    Bill  in  chancery.    The  opinion 
states  the  facts. 

Denny,  for  plaintiff. 

CriUenden^  ctmira. 
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Bj  Court,  BoBEBTBOiT,  J.  PattoD,  Haoklej,  and  Greenbow, 
being  the  owners  of  thirty-six  thousand  acres  of  land,  on  Bich- 
land,  in  this  state,  entered  twenty  thousand  four  hundred  and 
six  and  one  quarter  acres  of  it  in  1796,  for  taxes.  The  taxes 
not  haviug  been  paid  on  it  for  the  years  1800, 1801, 1802,  and 
1803,  it  was  exposed  to  sale,  by  the  register,  for  the  amount 
due,  and  John  Logan,  Joseph  Welsh,  and  John  Ballinger, 
jointly  purchased  nine  thousand  and  fifty  and  one  quarter  acres 
of  it,  for  sixty  dollars  aud  ninety-two  and  one  half  cents. 
Logan  afterward  claiming  the  whole  nine  thousand  and  fifty 
acres,  as  purchaser  of  the  interests  of  Welsh  and  Ballinger 
sold  two  hundred  acres  to  Andrew  Craig,  and  executed  to  him 
a  bond  for  conveyance.  Craig  sold  the  two  hundred  acres  to 
Michael  Myers,  to  whom  he  delivered  Logan's  bond,  without 
assignment,  and  his  own  bond,  binding  himself  to  procure  for 
Myers,  or  any  other  person  who  might  purchase  from  him,  the 
title  from  Logan,  on  or  before  the  thirteenth  day  of  May,  1817. 
This  bond  being  assigned  to  Bichard  Ballinger,  he  assigned  it, 
aud  also  delivered  Logau's  bond  to  Zaddock  Martin,  on  the 
twenty-third  of  May,  181G,  who  shortly  afterward  settled  on  the 
land. 

In  September,  1819,  Logan,  Ballinger,  and  Welsh  being  dead, 
and  no  title  having  been  made  to  them,  or  either  of  them,  by 
the  register,  uor  any  by  Logan  to  Craig  or  Martin,  Craig 
brought  a  suit  in  chancery  against  the  register,  the  heirs  of  J. 
Balliuger,  and  the  unknowu  heirs  of  Logan  and  Welsh,  aud 
against  Patton,  Hackley,  and  Oreenhow,  for  the  title.  In  July, 
1820,  Martin  recovered  a  judgment  against  Craig,  on  his  bond» 
for  seven  hundred  and  fifty-four  dollars,  and  costs. 

To  enjoin  this  judgment,  and  compel  Martin  to  accept  a  con- 
veyance for  the  land,  in  lieu  of  it,  whenever  the  title  could  be 
obtained,  Craig  filed  an  amended  bill,  making  Martin  a  party, 
and  charging  that  Martin  had  never  intimated  to  him,  during 
the  life  of  Logan,  that  he  was  desirous  to  obtain  a  title,  and 
that  if  he  had,  he  would  have  procured  one  for  him;  but  that 
after  Logan's  death,  Martin,  knowing  that  a  title  could  not 
be  made  instantly,  demanded  one,  but  refused  to  surrender  to 
him  Logan's  bond  to  enable  him  to  procure  it  for  him.  An  iu* 
junction  being  granted,  Martin  answered,  and  alleged  that  he 
had  l)een  anxious  to  obtain  the  title,  and  had  manifested 
his  anxiety  to  Craig,  without  effect;  that  he  knew  nothing 
of  the  state  of  the  title  when  he  bought  Craig's  bond  from 
Ballinger;  that  he  did  not  believe  a  good  title  oould  be  pro- 
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cored;  that  he  had  made  Talaable  improTements  on  the  land, 
but  having  despaired  of  eTor  obtaining  a  title,  he  had  been 
compelled  to  Bell  at  a  eacrifice,  and  had  removed  to  Mieaoari; 
that  he  offered  Craig  a  copy  of  Logan's  bond,  protested  against 
the  injonction,  and  resisted  a  specific  execution,  if  Craig  could 
even  sacceed  in  getting  a  title. 

The  case  being  beard  on  the  amended  bill,  the  injanotion  was 
dixsolTed  with  damages,  and  the  bill  dismissed  with  costs.  To 
referse  this  decree,  this  writ  of  error  is  prosecuted  with  a  super' 
9edea»,  When  the  decree  was  rendered,  the  whole  case  as  to 
a]l  parties  was  prepared  for  hearing;  there  had  been  regular 
pablications  against  the  unknown  heirs,  and  against  Patton, 
Hacklej,  and  Oreenhow,  and  the  heirs  of  J.  Ballinger  had 
aiiHwered  by  their  guardian  ad  liiem.  In  the  mean  time,  the 
register  had  made  to  Craig  a  deed,  in  obedience  to  an  act  of 
assembly  directing  him  to  do  so.  This  act  could  not  divest  the 
original  owners,  or  the  purchasers  at  the  register's  sale,  of  their 
riglits  to  the  land.  As  to  them,  if  they,  or  any  of  them,  should 
choofie  to  assert  right,  the  act  was  without  authority,  and,  con- 
sequently,  would  be  void.  But  if  this  deed  did  not  vest  in 
Craig  such  a  title  as  would  enable  him  to  pass  a  good  and  per- 
fect title  to  Martin,  he  had  prepared  his  suit  in  such  a  manner 
AS  to  present  a  strong  claim  in  equity  to  a  decree  for  a  title. 
We  will  not,  however,  now  decide,  whether  he  has  shown  him- 
self entitled  to  a  decree  for  a  title;  because,  as  we  shall  be  com- 
pelled to  decide  that  the  circuit  court  had  no  right  to  enforce  a 
specific  execution  against  the  will  of  Martin,  it  would  be  pre- 
mature to  give  any  other  decision  which  might  affect  the  right  of 
persons  not  now  before,  us,  and  which  are,  as  far  as  we  know, 
'*9ubjudice'*  in  the  circuit  court. 

If  it  were  admitted  that,  when  the  decree  was  rendered,  Craig 
VBs  entitled  to  a  decree  for  a  title,  nevertheless  he  had  failed  to 
show  that  his  injunction  against  Martm's  judgment  ought  to 
have  been  perpetuated,  and  Martin  compelled  to  accept  a  title 
when  decreed  to  himself.  Martin  had  elected  to  sue  at  law  for 
damages  for  a  breach  of  Craig's  covenant  for  a  title.  Ue  had 
fairly  obtained  a  judgment.  The  chancellor  should  not  control 
ihin  election,  and  deprive  him  of  his  judgment,  unless  he  hud 
procured  it  unfairly,  or  had  been  guilty  of  fraud  or  culpable 
iiegUgenie,  which  occasioned  or  contributed  to  the  omission  of 
Craig  to  procufe  the  title  for  him,  or  which  lulled  Craig,  with- 
out any  fault  on  his  part,  into  security  and  passiveness.  It  not 
only  doea  not  appear  that  Craig  could  have  procured  the  title, 
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but  it  is  shown,  undeniably,  by  his  own  bills  and  other  facts  in 
the  record,  that  it  was  impossible,  by  any  ordinary  legal  means^ 
for  him  to  have  made  to  Martin  a  good  title,  within  the  time 
stipulated  in  his  covenant.  The  register  had  refused,  and  for  a 
sufficient  reason,  to  make  a  deed  to  Logan  and  company. 

But  it  was  not  the  duty  of  Martin  to  demand  a  deed;  the  time 
for  making  it  was  fixed.  It  was  Craig's  duty  to  procure  the 
title,  and  convey  it  to  Martin  on  or  before  the  thirteenth  of  May, 
1817.  He  made  do  effort  to  do  so,  and  it  is  not  shown  that, 
until  after  that  time,  Martin  manifested  any  indisposition  to  re- 
ceive a  title,  or  that  he  did  or  omitted  to  do  anything  which 
lulled  Oraig,  or  obstructed  any  effort  by  him  to  obtain  the  title. 
Nor  does  it  appear  that  Martin  was  ever  unwilling  to  receive  the 
title  before  he  removed  or  determiDcd  to  remove  to  Missouri, 
which  was  long  after  the  breach  of  the  covenant  by  Craig.  There 
is  no  principle  of  equity,  nor  any  authority  of  any  court,  which 
would  tolerate  a  perpetuation  of  Craig's  injunction,  under  such 
circumstances  as  those  which  characterize  this  case.  But  the 
case  of  Royster  v.  Shackleford^  5  Litt.  228,  and  of  Oldham  v. 
Woodn,  3  Monroe,  47,  and  many  others  which  might  be  cited, 
conclusively  show  that  in  such  a  case  as  this,  the  vendee  should 
not  be  compelled  to  accept  a  title  and  surrender  his  judgment 
for  damages.  The  case  of  CoUon  v.  Ward,  3  Id.  312,  is  not, 
when  scrutinized,  an  opposing  authority.  No  principle  settled 
in  this  case  is  inconsistent  with  that  established  in  those  first 
cited.  Cotton  had  conveyed  the  title  to  Ward  and  put  him  in 
possession,  and  having  obtained  a  judgment  against  him  for  a 
part  of  the  consideration.  Ward  enjoined  it  for  alleged  defects 
in  the  title.  Pending  the  injunction.  Ward  brought  a  suit  for 
a  breach  of  the  covenant  of  seisin,  and  recovered  damages. 
Cotton  filed  an  amended  answer,  in  the  nature  of  a  cross-bill 
enjoining  this  judgment,  and  being  able  to  exhibit,  on  the  hear- 
iug,  a  perfect  title,  Ward's  injunction  was  dissolved,  and  Cot- 
ton's perpetuated,  whereby  Ward  was  compelled  to  keep  the 
title,  and  give  up  his  judgment  for  damages. 

The  contract  was  not  executory;  it  was  executed.  And  every 
Lnbtlligent  lawyer  will  instantly  recognize  the^ssential  difference 
In  the  equity  incident  to  executed  and  executory  contracts.  The 
cases  are  comparatively  few  in  which  an  executed  contract  will 
be  rescinded,  without  proof  of  fraud. 

There  is  another  distinguishing  and  important  circumstance, 
peculiar  to  the  case  of  CoUon  v.  Ward.  When  Ward  recovered 
his  judgment  for  damages,  a  suit  was  pending  (brought  by  him- 
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self),  in  which  the  question  to  be  decided  was,  whether  he 
should  be  compelled  to  hold  to  his  title,  or  should  be  allowed 
to  rescind  his  contract.  For  the  only  altematiTe  in  that  case 
was  a  dissolution  of  his  injunction ,  or  rescission  of  his  executed 
contract.  His  attitude  was,  therefore,  different  from  that  in 
which  this  record  presents  Martin;  and  the  rule  of  equity  which 
should  goTem  each  case  i.s  as  different. 

The  oases  are  numerous  in  which  the  chancellor  will  decree  a 
speoifio  execution,  on  the  application  of  the  yendor,  after  the 
time  stipulated  for  a  conveyance.  Such  a  decree  will  be  proper, 
whenever  the  vendee  is  in  possession,  and  the  vendor,  without 
any  positive  fault,  has  omitted,  or,  on  account  of  the  state  of  the 
title,  has  been  unable  to  comply  punctually  with  his  covenant. 
Generally,  in  such  cases  as  this,  time  will  be  considered  by  the 
ehanoellor  as  not  essential,  and  if  the  vendor  can  procure  a 
good  title  the  vendee  will  be  compelled  to  accept  it.  Such  a 
decree^  in  such  a  case,  would  be  consistent  with  the  fundamental 
and  universal  principles  of  equity.  If,  in  such  a  oase,  the  title 
can  be  made  in  a  reasonable  time,  the  vendee  will  be  compelled 
to  take  it:  1  Mad.  Ch.  849.  And  time  will  even  be  allowed, 
in  some  oases,  to  enable  the  vendor  to  procure  titie:  Sug. 
Tea.  263. 

The  reason  of  this  dootrine  of  equity  applied  with  decisive 
effisct  in  the  case  of  OotUm  v.  Ward.  But  it  does  not  apply  in 
the  slightest  or  remotest  degree  to  this  oase,  or  to  any  such 
ease  as  this.  It  is  restncted  to  cases  in  which  the  vendor  ap- 
plies for  a  specific  execution,  before  the  vendee  shall  have  dis- 
siBrmed  the  contract,  and  sought  redress  in  a  court  of  law  for 
the  breaeh  of  it  by  the  vendor,  or  in  which  the  delay  in  making 
the  title  resulted,  not  from  the  negligence  or  delinquency  of  the 
vendor,  but  from  a  defect  in  the  titie,  which  rendered  it  impossi- 
ble to  procure  a  perfect  titie  before  a  recoveiy  of  damages  fairly 
at  law;  for  a  failure  to  convey  against  the  day  designated  in 
the  covenant  and  of  which  defect  the  vendee  had  notice  when 
he  bought  the  land. 

We  have  seen  no  case  either  the  letter  or  reason  of  which 
would  sanction  a  decree  compelling  Martin  to  surrender  his 
judgment.  Nothing  fraudulent  or  delusory  is  proved  against 
Urn,  nor  is  it  shown  that  he  knew  the  titie  was  defective  when 
he  bought.  But  still  there  is  error  in  the  decree.  Martin  had 
ooeapied  the  land  several  years.  This  was  beneficial  to  him  and 
prejudicial  to  Oraig,  as  the  land  must  devolve  on  Craig.  Equity 
weald,  therefore,  exact  of  Martin  some  allowance  for  rent.    The 
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prayer  for  general  relief  by  Craig  authorized  a  decree  for  the 
profits.  If  these  exceed  the  value  of  the  yaluable  and  lasting 
improvements  made  by  Martin,  the  residuum  should  have  been 
decreed  to  Oraig.  The  court  ought,  therefore,  to  have  taken 
an  account  of  the  rents  and  of  the  improvements,  and  if  the 
former  had  exceeded  the  latter,  decreed  a  perpetuation  of  the 
injunction,  "pro  ianto."  See  Oldham  v.  WoodSj  8  Monroe,  47. 
Martin  recovered  interest  on  the  consideration. 

Wherefore  the  decree  is  reversed  and  the  cause  remanded 
^th  instructions  to  institute  such  proceedings,  and  render  such 
decree  as  shall  be  conformable  to  this  opinion. 

Tdcb,  whxn  thb  E88KWGX  of  a  oontnot,  tee  note  to  Bm$dM  v.  Lgmek,  7 
Am.  Dec  482. 


Reading  v.  P&igb. 

(8J.  J.  liABnuu.,  ei.] 

JvLQWBsrr  BT  A  CouBT  OK  Maoibtrate  ftotxiig  without 

nullity,  and  ii  no  bar  to  a  suit  sabeeqnently  institated  on  the  aame  canae 
of  action. 

"PhAjarnwF  oak  not  Rsoovsa  Hibb  ov  Slavic  if  he  knew  the  alave  waa 
nnaonnd,  and  frandulently  oonoealed  it  from  defendant^  providii^  the 
latter,  within  a  reasonable  time  after  diaoovering  the  fraud,  offmd  to 
return  the  slave  and  reeoind  the  oontraot. 

AssDXPsiT.    Error  to  the  Franklin  oizcmt. 
Monroe,  for  plaintiff. 
MiUs  and  Brown^  conira. 

By  Oourt,  Bobebtsoh,  J.  This  case  presents  in  vaiioas  fonns 
several  points;  but  they  may  all  be  resolved  into  two  propositions: 
1.  Is  a  judgment  by  a  magistrate  in  favor  of  a  plaintiff,  in  a  case 
in  which  the  justice  had  no  jurisdiction;  or  is  a  judgment  in 
the  same  case  in  favor  of  the  defendant,  in  the  circuit  ooori  on 
an  appeal,  a  bar  to  a  suit  afterward  instituted,  on  the  same 
cause  of  action,  when  that  judgment  was  rendered  for  want  of 
jurisdiction  in  the  magistrate  ?  2.  Oan  the  plaintiff  recover  for 
the  hire  of  a  slave,  when  the  defendant  can  show  that  the  slave 
was  unsound,  and  the  plaintiff,  knowing  the  unsoundness,  fraud- 
ulently concealed  it,  and  the  defendant,  within  a  reasonable 
time  after  discovering  the  fraud,  offered  to  return  the  slave, 
and  rescind  the  contract? 

As  to  the  first,  it  is  clear  that  if  the  magistrate  had  no  juxia- 
diotion  of  the  subject-matter,  his  judgment  is  a  nullity,  as  mnsl 
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be  also  that  of  the  circuit  court  on  an  appeal,  so  far  as  this  suit 
is  concerned.  There  is  enough  in  the  record  to  show  that  in 
tins  case,  the  justice  had  no  jurisdiction.  The  contract  was. 
for  the  payment  of  forty  dollars  in  chairs,  and  it  was  made  be- 
fore the  enlargement  of  the  jurisdiction  of  mi^strates  by  the 
act  of  1828.  Therefore,  as  the  want  of  jurisdiction  is  shown 
by  the  record,  it  results  that  neither  the  judgment  by  the  jus- 
tice nor  that  by  the  circuit  court  was  a  bar  to  this  suit. 

On  the  second  question  we  have  as  little  doubt.    Althongb 
the  slaye  may  have  been  unsound,  neyertheless,  if  her  services 
were  worth  anything,  as  the  contract  for  hiring  was  executed, 
there  was  not  an  entire  failure  of  consideration,  and,  therefore^ 
on  that  ground   alone  the  defendant  below  was  entitled  to  a 
verdict.    But  if  a  fraud  were  practiced  on  him  in  the  contract, 
and  he  offered  a  rescission  within  a  reasonable  time  after  dis- 
covering  it,  the  contract  was  ipso  facto  rescinded,  and  no  action 
eould  be  maintained  to  enforce  it.    This  is  a  well-establisheck 
doctrine  of  the  law,  and  is  so  plain  and  familiar  that  it  wouldl 
be  vain  and  useless  to  cite  authorities  to  prove  it    The  circuit . 
judge  thought  otherwise,  and  not  only  refused  to  instruct  the- 
jury  that  such  was  the  law,  but  instructed  them  that  the  defend- 
ant could  not  escape  a  verdict  by  proving  the  fraud  and  offer: 
to  rescind  within  a  reasonable  time,  unless  he  also  proved  thatt 
the  services  of  the  slave  were  worth  nothing. 

This  instruction  is  indefensible.  If  there  had  been  no  fraud 
and  offer  to  return  the  slave,  the  fact  of  the  value  or  worthless- 
nees  of  the  services  of  the  slave  would  have  been  material;  but 
if  there  wan  fraud  and  an  offer,  within  reasonable  time,  to 
rescind,  the  contract  was  nullified  by  operation  of  law,  and 
could  not  afterward  be  the  foundation  of  a  suit.  Whether  there 
was  fraud,  or  whether,  if  there  were,  there  was  also  an  offer^ 
within  a  reasonable  time,  to  rescind  the  contract,  were  facts  for 
the  consideration  of  the  jury.  But  the  court  did  not  permit 
them  to  decide  on  these  facts,  and,  therefore,  the  court  erred. 

The  evidence  conduced  to  prove  these  two  essential  facts » 
and  was  of  such  a  character  as  to  have  authorized  a  verdict  for 
either  party.  The  jury,  therefore,  might  have  found  for  the 
defendant  below,  if  they  had  not  been  misinstructed. 

Wherefore,  the  judgment  of  the  circuit  court  is  reversed,  and 
the  canse  remanded  for  a  new  trial,  to  be  conducted  conform- 
ably to  this  opinion. 

FluuDUUDiT  BspBiSMSTATioiis,  effect  of  in  lales  and  traatfen  of  ohattebt 
V.  Brigham^  6  Am.  Deo.  118,  note. 
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BuuMCK  V.  Pottingee's  Administratob- 

[8J.J.  MABnAU.,M.] 
CovESAST  TO  Pat  a  Sum  of  Mokkt  "when  I  collect  the  money  due  on  m 
bond  upon  which  suit  is  now  pending,'*  is  broken  if  there  is  no  such  bond 
nor  suit  pending. 

CoYKMAHT.  Appeal  from  the  Nelson  oirooit.  The  opinion 
states  the  facts. 

Chapeae,  for  appellant. 

KfriUenden^  contra, 

IBy  Court,  UHPSBWooDy  J.    Ballock  was  sued,  in  an  action  of 

^eoyenant,  on  the  following  instrument: 

''  Know  all  men,  bj  these  presents,  that  I,  John  Bnllook,  do 

bind  myself,  my  heirs,  etc.,  to  pay  unto  William  Pottinger  the 

^  iuterest  on  the  sum  of  one  hundred  and  eighty«seYen  dollars, 

•  forty-two  cents,  from  the  second  of  September,  1806,  until  paid, 

''.which  said  interest  is  not  to  be  paid  until  I  collect  the  money 

>due  on  a  bond  given  by  Henry  Kirkham  and  Michael  KirVlmm 

to  said  John  Bullock,  and  on  which  bond  a  suit  is  now  pending 

in  the  Barren  circuit  court.    I  further  bind  myself  to  pay  unto 

the  said  Pottinger  his  costs  of  a  suit  now  pending  in  the  Nelson 

circuit  court,  wherein  the  said  Pottinger  is  plaintiff,  and  myself 

defendant.  John  Bullock.    [Seal.] " 

"  October  7, 1817." 

The  declaration  contained  three  counts.  The  first  averred 
that  Bullock  had  received  and  collected  the  money  due  on  the 
bonds  executed  by  the  Kirkhams.  The  second  averred  that  the 
money  on  said  bond  could  have  been  collected  by  reasonable 
diligence;  that  full  and  ample  time  had  elapsed,  but  Bullock 
had  carelessly,  willfully,  and  intentionally  failed  and  neglected 
to  collect  the  debt  due  on  the  bond  of  the  Earkhams.  The 
third  avers  that  Bullock  never  held  a  bond  executed  to  him  by 
the  Kirkhams,  and  that  no  suit  was  ever  instituted  in  the  Bar- 
ren circuit  or  elsewhere  on  any  such  bond.  Bullock,  by  appro- 
priate pleas,  contradicted  these  several  arerments,  and  also 
pleaded  covenants  performed.  Issues  were  found  upon  the 
several  pleas,  and  a  trial  had.  Verdict  and  judgment  for  the 
plaintiff  below. 

Upon  the  trial  Bullock  introduced  a  witness,  and  offered  to 
prove  that  the  Kirkhams  were  insolvent  at,  before,  and  ever 
since  the  date  of  the  covenant  declared  on.  The  court  refused 
to  let  the  witness  testify,  to  which  Bullock  excepted,  and  this  is 
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the  only  exception  taken  in  the  progress  of  the  cause.  The 
evidence  thus  excluded  might  have  conduced  to  show  that  the 
money  had  not  been  collected  from  the  Eirkhams,  as  was 
averred  in  the  first  count,  and  that  it  could  not  have  been  col- 
lected by  reasonable  diligence,  as  averred  in  the  second  count; 
but  such  evidence  did  not  in  the  least  tend  to  counteract  the 
plaintiff's  cause  of  action,  as  set  out  in  the  third  count. 

Under  the  first  count  it  was  the  duty  of  the  plaintiff  to  show 
that  the  defendant  had  collected  the  money  from  the  Kirkhams. 
The  onus  probandi  was  with  the  plaintiff,  and  if  he  failed  to  show 
the  collection  of  the  money,  according  to  his  averment,  he  must 
have  failed  upon  this  count.  We  do  not  perceive  how  the  de- 
fendant could  be  injured  by  excluding  his  offered  proof,  in  re- 
gard to  the  first  count,  for  its  exclusion  did  not  dispense  with 
the  necessity  of  proving,  on  the  part  of  the  plaintiff,  that  the 
defendant  had  collected  the  money;  and  if  the  defendant  had 
collected  it,  whether  the  Kirkhams  were  insolvent  or  not,  could 
not  affect  the  merits  of  the  controverE^y. 

Under  the  second  count  the  issue  was  formed  on  the  question 
of  negligence.  The  excluded  proof  could  not  bear  upon  this 
issue.  If  the  defendant  intended  to  rely  on  the  insolvency  of 
the  Kirkhams,  he  should  have  pleaded  it.  It  is  clear  that  the  ex- 
cluded proof  had  no  bearing  on  the  third  count  and  the  issue 
formed  thereon;  and  if  it  were  conceded  that  it  was  legitimate 
under  the  issues  formed  upon  the  two  preceding  counts,  yet  we 
should  be  averse  to  setting  aside  the  judgment,  when  there  is 
nothing  in  the  record  to  show  that  the  defendant  made  any 
good  defense  to  the  third  count,  and  when,  in  his  plea  to  that 
count,  he  assumed  the  burden  of  proof.  It  is  true  he  demurred 
to  the  third  count,  but  his  demurrer  was  properly  overruled. 

This  count  avers  that  the  defendant  held  no  such  bond  on 
the  Kirkhams  as  mentioned  in  the  covenant,  and  that  there  was 
DO  suit  pending  thereon  in  the  Barren  circuit  court.  If  these 
averments  were  true  the  covenant  was  broken.  The  covenantor 
nndertook  that  they  existed,  and  their  existence  is  connected 
by  the  covenant  with  the  payment  of  a  sum  of  money.  If  they 
did  not  exist,  the  plaintiffs  intestate  may  have  been  deceived  by 
the  stipulation,  and  injured  by  being  deceived  and  led  into  a 
contract  predicated  upon  their  existence,  which  otherwise  he 
would  not  have  made.  A  vendor  covenants  he  hath  good  title 
when  he  hath  not.  His  covenant  is  broken  by  the  non-existence 
of  title  in  him,  and  his  vendee  may  have  his  action  and  recover 
damages.    So  in  this  case. 

Wherefore,  the  judgment  is  affirmed,  with  costs  and  damages. 
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PURADnroa.— Whatever  is  well  set  forth  in  a  plea»  and  Bol  oontroverfted  » 
the  replioation,  is  admitted  to  be  tme. 

&IPLSVXH  18  A  Rbm KDT  OoszTENSzyi  with  trespaM  de  boni§  atportaHif  and 
lies  against  an  officer  by  a  stranger  to  an  ezeontion,  whose  property  has 
been  seized  under  color  of  process. 

IhDnNDANT  IN  EzEOunoN  is  guilty  of  a  oontempt  of  courts  if  he  inatitates 
an  action  of  replevin  to  recover  property  levied  on  by  Tirtae  of  the  writ^ 

fiaxLBs's  PossxssioN  is  the  bailor's. 

FiKDUffG  OF  A  Jury  against  a  Claimast,  on  trial  of  right  to  property,  ex- 
empts the  officer  levying  on  the  same  from  liability  for  the  value  thereof, 
but  does  not  exempt  him  from  an  action  by  the  real  owner  for  wrongful 
taking  and  detention  or  abuse  of  property  before  sale. 

Bbplxyxn.  The  facts  appear  from  the  opinioa.  Appeal  from 
the  Anderson  circuit. 

MarahaU  and  Bichardtion,  for  appellants. 
OriUenden  and  THpleU,  contra. 

By  Court,  Umdbbwood,  J.  The  appellants^  as  trustees  for 
Mrs.  Bichardson  and  her  children,  instituted  an  action  of  re* 
plevin  against  the  appellee.  Four  negroes  were  the  subject  of 
the  controTersy.  Harriss  relied  upon  the  following  facts, 
which  were  set  out  in  two  pleas  as  his  defense,  to  wit:  That  the 
two  executions  were  placed  in  his  hands,  he  being  coroner  of 
Anderson  county,  against  the  estate  of  John  C.  Bichardson; 
that  in  virtue  of  said  executions,  and  while  they  were  in  full 
force,  he  levied  on  the  slaves,  in  the  declaration  mentioned, 
they  being  in  the  possession  of  the  said  Bichardson;  that  he 
advertised  the  slaves  for  sale,  according  to  law,  permitted  them 
to  remain  with  said  Bichardson,  and  took  his  bond,  with  surety, 
to  have  them  forthcoming  on  the  day  of  sale;  that  he  gave  the 
plaintiffs,  who  claimed  the  property,  ten  days'  previous  notice 
of  the  time  and  place  of  sale;  that  in  pursuance  of  the  act  of 
assembly,  in  such  cases  made  and  provided,  he  summoned  a 
jury  to  try  the  right  of  said  slaves;  that  the  jury  were  im- 
paneled and  sworn  according  to  law;  and  that  the  claimants, 
to  wit,  the  plaintiffs,  did  not  succeed  in  establishing  the  prop- 
«rty  to  be  theirs,  the  jury  not  agreeing. 

To  the  facts  thus  set  forth  in  the  defendant's  pleas,  the 
plaintiffs  in  substance  replied,  that  they  were  the  owners  in 
fee  of  the  slaves  in  contest,  the  same  having  been  conveyed  to 
them  in  trust,  for  the  use  of  Mrs.  Bichardson,  wife  of  said  John 
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C.  Biehardson,  by  Samuel  Arbuckle,  who  was  seised  at  the  date 
of  his  conveyance;  and  that  for  the  purpose  of  effectuating  the 
terms  of  the  trust,  they  delivered  the  slaves,  in  the  declaration 
mentioned,  to  said  Bicbardson  and  wife,  to  be  held  by  them  as 
bailees  of  the  plaintiffs;  and  that  said  slaves,  at  the  time  of  the 
levy  of  said  executions,  were  held  and  possessed  by  said  Bicb- 
ardson and  wife  as  the  bailees  of  the  plaintiffs,  and  not  in  the 
proper  right  of  said  Bichardson  as  his  own  property.  To  the 
replications  of  the  plaintiffs,  the  defendant  demurred.  The 
oourt  gave  judgment  on  the  demurrer  for  the  defendant,  to  re- 
verse which  the  plaintiffs  have  appealed. 

It  is  a  principle  in  pleading,  that  whatever  is  well  set  forth  in 
a  plea,  and  not  controverted  in  the  replication,  is  admitted  to 
be  true.  Thus  all  the  material  facts  stated  in  the  pleas  in  this 
ease  are  admitted,  and  the  plaintiffs  attempt  to  avoid  them  by 
asserting  title  in  themselves  to  the  slaves.  Two  questions  are 
made  upon  the  record:  1.  Can  the  owner  of  personal  property, 
or  a  chattel,  taken  in  execution,  and  who  is  not  a  defendant  in 
the  executioD,  maintain  the  action  of  replevin  for  the  goods  in 
the  actual  possessioa  of  the  defendant  in  the  execution,  at  the 
time  of  the  levy  made  on  them  ?  and,  2.  Can  the  officer,  levy- 
ing the  execution,  exonerate  himself  from  a  recovery  in  an  ac- 
tion of  replevin,  by  showing  that  he  impaneled  a  jury  to  tiy  the 
right  of  property,  and  that  the  jury  failed  to  decide  that  the 
property  belonged  to  the  claimant? 

In  regard  to  the  first  question,  we  are  of  opinion  that  the  de- 
fendant in  the  execution  can  not  successfully  maintain  an  action 
of  replevin  against  the  officer  making  the  levy.  The  institution 
of  the  action,  by  the  defendant  in  the  execution,  would  be  a 
contempt  of  the  authority  of  the  court  rendering  the  judgment 
upon  which  the  execution  issued,  and  ought  to  be  punished  as 
auch:  See  1  Chit.  160,  and  the  authorities  there  cited. 

If  a  defendant  in  the  execution,  after  judgment  had  been 
legally  entered  against  him,  upon  a  full  and  fair  trial,  were  tol- 
erated in  bringing  his  action  of  replevin,  and  by  it  to  replevy 
the  goods  taken  in  execution,  there  might  be  no  end  to  the  de- 
lays which  the  defendant  might  thus  create.  Justice  and  the 
end  of  the  law  would  be  effectually  subdued;  for,  although  the 
defendant  in  the  execution,  and  plaintiff  in  the  action  of  re- 
plevin, would  fail  upon  the  trial,  and  judgment  would  be  ren- 
dered in  favor  of  the  officer  for  the  restoration  of  the  goods,  yet 
the  action  might  be  again  and  again  renewed,  and  delays,  with- 
'lax  and,  effected.    To  prevent  such  abuses  and  such  contempts 
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ci  the  authority  of  courts,  to  preyent  the  monstrous  absurdity  of 
renderiug  the  remedies  afforded  by  law,  with  a  view  to  redress 
wrongs,  the  means  of  defeating  the  very  end  to  be  acoomplishedy 
the  defendant  in  an  execution  who  should  thus  preyent  the  ao- 
tion  of  replevin,  might  and  ought  to  be  severely  punished  for 
oontempt. 

Although  such  should  be  the  rule,  in  respect  to  the  defendant 
in  the  execution,  the  reasons  for  it  are  not  equaUy  strong  in 
relation  to  those  whose  property  may  be  seized  under  execu- 
tions against  others.  Indeed,  we  are  of  opinion  that  the  reason 
entirely  fails  where  an  execution  issues  against  A.  and  the 
officer  levies  on  the  property  of  B.  It  is  a  trespass  on  the  part 
of  the  officer  to  seize  property  not  owned  by  the  defendant  in 
the  execution,  and  we  perceive  no  reason  founded  in  good 
policy  which  should  prevent  the  real  owner  from  maintaining 
his  action  of  replevin,  although  some  adjudged  cases  may  be 
found  which  lean  against  it.  Ghitty,  160,  lays  it  down  in  gen- 
eral terms,  *'  that  no  replevin  lies  for  goods  taken  by  the  sheriff 
by  virtue  of  the  execution,  and  if  any  person  should  pretend  to 
take  out  a  replevin,  the  court  would  commit  him  for  a  con- 
tempt,''  etc.  But  no  goods  can  with  propriety  be  said  to  be 
taken  by  virtue  of  the  execution,  unless  the  goods  belonged  to 
the  defendant  in  the  execution;  for  an  execution  against  A.  is 
no  authority,  and  constitutes  no  justification  for  taking  the 
goods  of  B.  Where  the  goods  are  taken  by  virtue  of  the 
execution — that  is,  when  the  goods  of  the  defendant  in  the  exe- 
cution are  taken — ^we  admit  that  it  would  be  a  contempt  for  any 
person  to  pretend  to  take  out  a  replevin.  It  would  be  more 
aggravated  for  the  friend  in  the  execution  to  do  it,  than  for  the 
defendant  to  do  it  himself.  These  doctrines  do  not  embrace-  the 
case  of  the  goods  of  a  stranger  to  the  execution  and  judgment^ 
who,  when  they  are  taken  in  good  faith,  resorts  to  the  action  of 
replevin  to  obtain  redress.  The  case  of  Thompson  v.  BuUon^  14 
Johns.  84;  and  the  case  of  KerJey  v  Hume,  8  Monroe,  182, 
tolerates  the  opinion  that  a  stranger  to  the  execution  may  main- 
tain bis  action  of  replevin.  These  cases  also  prove  that  the  action 
of  replevin  is  not  confined  to  injuries  resulting  from  illegal  dis- 
tresses for  rent,  damage  feasant,  and  the  like.  That  it  is  a  remedy 
coextensive  with  that  of  trespass,  de  bonis  asportatis  is  estab- 
lished in  New  York:  7  Johns.  140,  143;  and  14  Id.  17;  see» 
also,  Chitty,  159.  We  see  no  reason  for  restricting  the  remedy^ 
by  action  of  replevin,  to  narrower  bounds  in  this  state.  The 
doctrines  laid  down  by  a  majority  of  the  court,  in  the  case  of 
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Baldwin  v.  Alexander,  7  Monroe,  424/  and  which  are  well  for- 
tified bj  authority,  prove  that  the  action  of  replevin  is  an  ap- 
propriate remedy  in  behalf  of  all  strangers  to  an  execution, 
whose  property  may  be  seized  by  an  officer  under  color  of  the 
process. 

Applying  the  foregoing  views  to  the  facts  of  this  case,  we  find 
nothing  in  them  which  can  lead  us  to  decide  that  the  appellants 
were  not  entitled  to  maintain  their  action,  merely  because  the 
slaves  in  controversy  were  seized  by  Harriss  to  satisfy  the  execu- 
tion against  Bichardson. 

We  are  also  of  opinion  that  the  taking  of  the  slaves  from  the 
immediate  possession  of  Bichardson,  can  not  prevent  the  ap- 
pellants from  maintaining  this  action,  if  it  be  true,  as  they 
allege,  that  Bichardson  was  no  more  than  their  bailee.  The 
possession  of  the  bailee  is  the  possession  of  the  bailor.  The 
general  property  of  a  chattel  commonly  unites  with  it  the  pos- 
session in  law,  although,  in  fact,  the  thing  may  be  actually  pos- 
sessed by  another;  thus,  the  horse  of  the  farmer  is  in  his  posses- 
sion, in  law,  although,  in  fact,  his  overseer  or  apprentice  may 
be  riding  or  working  the  horse  in  the  performance  of  business 
exclusively  his.  The  general  property  is  sufficient  to  maintain 
the  action  as  a  general  rule:  Chitty,  158.  It  is  not  necessary^ 
18  contended  by  the  appellee's  counsel,  to  maintain  the  action 
of  replevin,  that  the  taking  should  be  from  the  plaintiff  in  ac- 
tion. The  taking  may  be  from  Sk/eme  sole,  and,  after  marriage, 
the  husband  alone  may  maintain  the  action:  Chitty,  159.  It  is 
questionable  whether  a  mere  naked  bailment,  for  safe  keeping, 
gives  the  bailee  such  a  right  as  to  enable  him  to  maintain  the 
action  in  case  the  goods  are  taken  from  him :  1  Johns.  380. 

In  Crepon  and  others  v.  StoiU,  17  Johns.  116,'  the  plaintiffs 
were  permitted  to  recover  in  replevin,  although  the  goods  were 
not  in  their  possession  when  taken  by  the  sheriff's  vendee,  who 
was  defendant.  If  the  defendant  in- the  execution  is  actually 
possessed  of  property  as  bailee  merely,  say  a  horse,  which  is 
loaned  him  to  ride  a  few  miles,  the  horse  is  not  subject  to  the 
execution.  The  sheriff  must  levy  at  his  peril,  and  is  a  trespasser 
if  he  take  property  not  liable.  In  general,  the  action  of  replevin 
can  be  maintained  where  trespass  will  lie:  Pargbum  v.  Pairidge, 
7  Johna  142  [5  Am.  Dec.  250 1.  In  Bouldin  v.  Alexander,  this 
court  intimated  that  a  bill  in  chancery,  to  enjoin  a  sale  of  prop- 
erty, illegally  seized  by  an  officer,  might  be  tolerated  but  for 
the  remedy  afforded  by  the  action  of  replevin.     If  the  action  is 

1.    Bomtdin  y   Akxander,  7  T.  B.  If onroe,  424. 

a.    CruMon  Y.  Stout,  17  Johita.  116  [8  Am.  Deo.  878]. 
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restricted,  so  that  the  remedy  oan  not  extend  to  all  oases  of 
illegal  aeizares,  by  officers,  there  will  still  remain  a  class  of 
cases  in  which  the  owner  of  property,  taken  in  execntion  con- 
trary to  law,  must  stand  by  and  see  it  sold  without  power  to 
prevent  it,  and  be  driven,  at  last,  to  his  action  of  detinae  and 
trover,  and  that  possibly  against  an  insolvent  vendee  of  the 
officer,  in  which  his  remedy  would  be  a  mockery. 

The  answer  to  be  given  to  the  second  question,  or  point,  will 
depend  on  the  construction  of  the  act  of  1803,  concerning  the 
trial  of  the  right  of  property,  taken  under  execution:  2  Dig. 
1047.  We  have  no  doubt  that  the  legislature  contemplated 
cases  in  the  enactment  of  that  statute,  in  which  officers  might 
levy  executions  upon  property  not  liable  to  be  taken,  because 
not  owned  by  the  defendants  in  the  executions.  It  might  fre- 
quently happen  that  officers  would  levy  executions  on  properiy, 
the  ostensible  ownership  of  which  was  with  the  defendant  in 
the  execution,  when  the  real  ownership  was  with  another. 
When  the  property  thus  levied  on  was  claimed  by  one  not  a  de- 
fendant in  the  execation,  the  officer's  situation  became  perilous 
and  embairassing.  If  he  sold  the  property  and  thereby  con- 
verted it  to  the  satisfaction  of  the  execution,  he  became  liisible 
for  its  value,  at  least,  to  the  real  owner,  provided  it  was  there- 
after shown  that  the  defendant  in  the  execution  was  not  the  real 
owner.  If  the  officer  surrendered  the  property  to  the  claimant, 
when  in  truth  it  belonged  to  the  defendant  in  the  execution,  he 
thereby  became  liable  to  the  plaintiff  in  the  execution  for  its 
value.  To  relieve  him  from  this  embarrassing  and  responsible 
situation,  the  statute  provides  for  impaneling  a  jury  to  try  the 
right  of  property,  and  declares  "  should  the  claimant  not  suc- 
ceed iu  establishing  the  property  to  be  his,  the  sheriff  or  other 
officer,  as  the  case  may  be,  shall  sell  the  property,  and  not  be 
liable  to  any  suit  on  account  of  such  sale." 

We  are  of  opinion  that  it  is  not  necessary  that  the  sheriff 
should  wait  until  a  jury  is  demanded  by  the  claimant  of  the 
property,  before  he  summons  one.  The  claimant  might  never 
make  the  demand.  The  sheriff,  or  other  officer,  for  his  own 
safety,  may  summon  and  impanel  the  jury.  Unless  officers 
may  do  this,  it  would  be  in  the  power  of  others  to  render  the 
statute,  in  respect  to  them,  a  dead  letter,  and  to  defeat  its  pro- 
visions. 

When  the  jury  is  impaneled,  and  the  claimant  of  the  property 
does  not  succeed,  what  is  the  consequence?  No  more  than 
this:  The  officer  may  then  sell,  and  is  "  not  liable  to  any  suit 
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on  account  of  such  aale/^  that  is,  he  is  not  responsiUd  to  the 
cbumant  for  converting  the  property  in  satisfaction  of  the  exe- 
ention,  although  thereafter  such  claimant  might,  in  the  action 
of  trespass,  trover,  or  detinue,  be  enabled  clearly  to  establish 
his  right  of  property.  But  does  the  statute,  in  case  the  sale  is 
made,  where  the  claimant  fails  to  establish  his  right  of  prop* 
erty,  merge  the  original  trespass  in  taking  the  property  wrong- 
folly  in  the  sale,  so  as  to  protect  the  officer  against  the  conse- 
quences of  his  trespass,  as  well  as  the  consequences  of  converting 
the  property  in  satisfying  the  execution  ?  Suppose  an  officer 
holding  an  execution  against  A.,  levies  it  to-day  on  the  horse 
of  B.,  and  on  to-morrow  B.  institutes  his  action  of  trespass  for 
the  injury;  suppose  from  any  casualty,  before  the  jniy  is  im- 
paneled to  try  the  right  of  property,  the  circuit  court  should 
•it,  and  the  suit  for  the  trespass  should  be  called  for  trial,  can 
the  officer  postpone  the  trial  until  he  shall  have  had  an  inquest 
before  himself  as  to  the  right  of  property,  so  that  it  may  be 
seen  whether  a  jury  will  not  find  the  horse  subject  to  the  exe- 
cotion,  or  disagree,  which  amounts  to  the  same  thing  f  If  the 
officer  can  procure  a  postponement  of  the  trial  of  the  trespass 
rait,  with  that  view,  and  the  jury,  on  the  trial  of  the  right  of 
property,  disagree,  and  the  horse  is  sold,  will  such  a  sale  defeat 
the  action  of  trespass  ?  Without  a  clear  and  unequivocal  decla- 
ration of  the  statute  to  that  effect,  we  should  feel  great  reluct- 
ance in  so  deciding.  The  cause  of  action,  resulting  from  the 
taking,  is  complete  before  the  sale  is  effected,  and  the  action, 
in  the  case  supposed,  is  instituted  for  the  trespass  before  it  is 
ascertained  under  the  statute  whether  it  will  be  the  duty  of  the 
officer  to  make  the  sale  or  not.  The  language  of  the  statute, 
therefore,  ought  to  be  direct,  if  the  construction  is  to  prevail, 
and  the  subsequent  sale  shall  operate  as  a  release  of  a  good 
cause  of  action;  for  such  must  be  the  effect  of  deciding  that  a 
•sle  of  the  property,  after  a  disagreement  of  the  jury,  exon- 
erates the  sheriff,  or  other  officer,  from  damages  on  account  of 
the  wrongful  taking. 

There  are  no  words  in  the  statute  which  will  justify  this  con- 
atmction;  and  it  can  not  prevail  unless  it  be  essential  that  it 
should,  in  order  to  secure  to  the  officer  the  exemption  from  suit 
on  aooourU  of  the  sale.  It  may  be  contended  that  an  officer  could 
never  effect  a  sale  under  execution  unless  he  was  permitted  to 
take  the  property  which  is  to  be  the  subject  of  the  sale;  and 
that,  whatever  will  protect  him  in  making  the  sale,  must  neces- 
mily  protect  him  in  the  use  of  all  the  means  proper  to  acoom- 
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plish  the  object  to  be  effected,  to  wit,  the  sale.  We  acknowledge 
that  there  is  much  force  in  this  reasoning,  but  we  belieye  that 
a  proper  discrimination  between  the  means  to  be  used  and  the 
end  to  be  accomplished,  will  present  the  subject  in  such  a  point 
of  view  as  to  leave  but  little  difficulty.  The  legislature  has  said 
to  the  executive  officers,  if  you  take  the  property  of  B.  under 
an  execution  against  A. ,  and  B.  can  not  establish  his  right,  or 
will  not,  to  the  satisfaction  of  a  jury,  and  you  then  sell  it,  you 
shall  not  be  sued  for  the  sale;  that  is,  as  we  understand  the 
statute,  the  officer  is  not  to  be  liable  for  the  value  of  the  prop- 
erty converted  by  the  sale. 

But  is  this  equivalent  to  saying,  also,  that  the  officer  shall  not 
be  liable  for  the  illegal  taking  and  detention  up  to  the  time  of 
the  sale?  We  think  it  is  not.  If,  instead  of  selling  the  prop- 
erty, the  officer  returns  it  to  the  real  owner,  the  defendant  in 
the  execution  having  paid  the  debt,  are  no  damages  to  be 
awarded  for  the  illegal  taking  and  detention?  Is  the  officer  to 
be  excused  because  he  would  have  sold  if  the  debt  had  not  been 
settled,  and  because,  in  case  he  had  sold,  he  would  then  have 
been  exonerated?  This  would  be  giving  great  lengths.  It 
would  not  only  be  exonerating  officers  from  liability,  on  aocausU 
of  sales  actually  made,  but  it  would  screen  them  where  they 
might  have  been  made  had  nothing  turned  up  to  supersede 
them.  If  the  officer  restores  the  property  to  the  rightful  owner, 
and  he  sues  for  the  wrongful  taking  and  detention,  can  he  re- 
cover the  value  of  the  property  ?  He  can  not;  because  that  has 
been  restored  to  him.  He  can  only  recover  for  the  detention, 
and  smart  money  for  the  wrong  in  taking  and  the  value  of  any 
injury  the  property  may  have  sustained.  If  the  property  is 
never  returned  but  converted,  all  this,  and  the  value  of  the 
property  in  addition,  may  be  recovered. 

Now,  where  the  statute  says  the  officer  shaU  not  be  liable  to 
suit  for  the  sale,  we  believe  it  means  no  more  than  to  exonerate 
him  from  paying  the  value  of  the  property  converted  by  that 
sale,  and  that  it  can  not  be  construed  to  deprive  the  real  owner 
of  the  property  from  recovering  for  other  injuries,  distinct  in 
their  character  and  nature.  The  real  owner,  by  the  detention  of 
his  horse  or  his  slave,  is  deprived  of  their  labor.  This  is  an 
injury  to  him.  Who  is  to  compensate  him  for  it  ?  The  plaintiff 
and  defendant  in  the  execution  may  be  altogether  ignorant  of 
the  levy.  They  can  not  be  made  to  pay  it.  The  officer  alone 
must  pay  it,  or  there  is  no  remedy.  Suppose  the  officer  abuses 
the  property  before  the  day  of  sale,  by  which  it  is  less  valuable 
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and  sells  for  less  than  otherwise  it  would  have  done,  will  the 
sale  excuse  him  from  liability  for  the  damages  thus  done  to  the 
real  owner  ?  We  think  it  will  not;  if  it  does,  there  is  no  remedy. 
We  pat  these  cases  to  show  that  there  are  injari€i3>  which  the 
real  owner  of  property  may  sustain  by  the  conduct  of  the 
officer,  distinct  from  that  inflicted  by  the  sale;  and  that  there  is 
great  propriety  in  limiting  the  protection  afforded  by  the  statute 
to  Uiat  arising  from  the  sale  alone,  to  wit:  the  conversion  of 
the  property,  whereby  the  owner  apparently  sustains  a  loss 
equal  to  its  yalue  when  sold.  We  say  apparently,  because  the 
owner  is  allowed  to  sue  the  purchaser,  and  may  recover  it  in 
detinue  or  its  value  in  trover. 

Limiting  the  protection  afforded  by  the  statute  in  the  man- 
ner we  have  done,  the  real  owner's  redress,  although  against 
•evend,  is  coextensive  with  his  injury.  If  he  pursues  the  officer, 
with  a  view  to  render  him  liable  for  the  whole,  and  tiie  statute 
affords  the  protection  we  recognize,  the  officer  can  avail  himself 
of  it  to  lessen  the  damages  for  the  value  of  the  property  con- 
verted by  the  sale,  and  this  will,  in  the  language  of  the  statute, 
be  rendeiiiig  him  **  not  liable  to  suit  on  account  of  such  sale; " 
and  if  there  be  no  other  injury  to  the  real  owner  than  that  aris- 
ing from  the  sale,  the  officer  will  succeed  in  the  action  to  the 
eosi  of  his  adversary.  These  principles,  it  seems  to  us,  give  the 
proper  application  and  construction  of  the  statute  of  1803;  and 
will  avoid  the  mischiefs  which  se^m  to  be  so  much  dreaded  by 
the  counsel  for  the  appellants,  as  likely  to  arise  from  extending 
the  protection  of  the  statute,  so  as  to  excuse  an  officer  from  tres- 
pass when  he  might  be  instrumental,  by  means  of  a  packed  jury,  in 
laying  the  foundation  upon  which  his  excuse  must  rest.  Accord- 
ing to  our  view,  an  officer,  by  the  trespass,  will  at  least  subject 
bimself  to  nominal  damages,  and  can  in  no  case  find  protection 
onder  the  statute  beyond  the  value  of  the  property  sold.  To  that 
extent  he  shall  have  credit,  but  no  further. 

It  results  from  the  foregoing  reasoning  that  an  officer  can  not, 
by  the  finding  of  the  jury  upon  a  trial  of  the  rights  of  property 
taken  by  him  under  execution,  justify  a  trespass,  or  plead  such 
fiLding  in  bar  of  an  action  of  trespass  for  his  illegal  seizure  of 
tLe  property.  It  equally  follows  that  the  verdict  of  such  a  jury 
can  not  be  pleaded  in  bar  to  an  action  of  replevin.  Harriss,  the 
coroner,  is  not  sued  for  a  sale  of  the  property,  for  no  sale  has 
yet  taken  place;  the  thing,  therefore,  has  not  yet  happened  in 
which  he  is  protected  by  the  statute  when  it  shall  occur.  The 
action  of  replevin  has  put  a  stop  to  the  sale,  and  if  the  appel* 
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lants  succeed,  the  appellee  will  never  be  permitted  to  make  it: 
and  hence,  as  in  such  an  event  he  will  not  have  inflicted  any 
Injury  by  making  the  sale,  the  statute  has  nothing  to  operate 
upon  in  protecting  him  on  account  of  a  sale.  If  the  plaintifb 
succeed,  their  judgment  will  be  for  such  damages  as  the  jury 
may  assess  for  the  taking  and  unjust  detention  of  the  slaves,  and 
costs.  If  the  defendant  succeeds,  he  will  be  entitled  to  judg- 
ment for  the  restoration  of  the  slaves,  and  his  costs;  and  then 
he  may  proceed  to  sell  them,  which  being  done,  he  will  be  pro- 
tected by  the  statute  from  suits  on  account  of  the  sale.  The  ac- 
tion of  replevin  has  arrested  the  officer  in  his  progress  like  an 
injunction  would  have  done. 

We  can  not  discover  anything  in  the  finding  of  the  jury,  as 
pleaded,  and  which  is  admitted  by  the  replevin,  that  constitatesa 
bar  to  the  plaintiff's  action.  The  pleas  do  not  aver  that  the 
slaves  were  the  property  of  John  C.  Richardson,  the  defendant 
in  the  execution;  and  for  the  want  of  such  an  averment,  we  con- 
sider them  radically  defective,  since  the  finding  of  the  jury,  on 
the  trial  of  the  right  of  property,  constitutes  no  bar.  The  ooort, 
therefore,  erred  in  giving  judgment  upon  the  demurrer  to  the 
replications  in  favor  of  the  defendant. 

Wherefore,  the  judgment  of  the  dronit  court  is  reversed,  and 
the  cause  remanded  with  instructions  to  permit  the  defendant 
to  amend  his  pleas,  if  he  asks  leave  to  do  so,  and  to  progress 
with  the  cause  in  conformity  hereto;  and  if  he  does  not  amend, 
then  to  render  judgment  upon  the  demurrer  in  favor  of  tho 
plaintifBs. 

The  appellants  must  recover  their  costs. 


Bkplbvan  or  PBoraKTr  wbohotuixt  Lbvoed  uroir.— After  aome  eonfiMl 
in  the  aothoritiee,  it  seema  now  to  be  well  settled  that  the  ptypetiy  of  a 
atranger  to  the  writ  can  not  be  plaoed  in  autodia  Ugit  by  a  levy  tharaon  by 
virtne  of  anch  writ:  See  the  note  to  JTcOo^gv.  OJmrdUU,  0  Anu  Dea  10B»  aad 
the  anthoritiea  there  dted. 
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Bailey  t;.  Taylob. 

[8  1Qan*,H.S.194.] 
hmanuM  Oosmu — A  penon  who  is  in  poMoition  of  property  of  the  United 
Stitei  oea  not  be  fordhly  ousted  therefrom  by  order  of  *  saxTeyor  of 


ApnAL  from  the  first  district.    The  opinion  states  the  ease. 
Pretion,  for  the  plaintiff. 
Maybin,  for  the  defendant. 

By  Coorty  Poktbb,  J.  The  petitioner,  while  in  the  senrioe  of 
the  United  States  as  inspector  of  the  cnstoms,  built  a  house  on 
propertj  belonging  to  them.  The  defendant  took  forcible  pos- 
nasion  of  the  house  and  refuses  to  deliver  it  up.  This  action 
IS  brought  to  recover  possession  of  it,  and  damages  for  the  il- 
legal entry  and  detention.  The  defense  set  up  is  that  the  land 
on  which  the  building  was  erected  belongs  to  the  general  gov- 
emment,  and  that  the  defendant  was  ordered  to  take  possession 
by  the  sunreyor  of  the  customs.  The  court  of  the  first  instance 
thought  this  defense  untenable,  gave  judgment  in  favor  of  the 
plaintiff  for  one  hundred  and  eighty  dollars,  and  ordered  the 
plaintiff  to  be  put  in  possession.  From  this  judgment  the 
plaintiff  has  appealed. 

We  think  the  judgment  rendered  below  must  be  confirmed. 
We  know  of  no  law  which  authorisses  a  surveyor  of  the  customs 
to  direct  a  forcible  entry  and  ouster  of  possession  of  the  United 
States  property.  If  the  defendant  held  wrongfully  there  were 
l^gsl  means  of  evicting  him. 

It  ii  therefore  ordered,  adjudged,  and  decreed  that  the  judg- 
ment of  the  district  court  be  affirmed  with  costs. 
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Bband  V.  Daunot. 

[8Xabxzh,N.  8. 160.] 

lyooyaiargMT  Description  in  Dked. — Agnuitee  is  entitled  to  theluid  up  to 
.  the  point  called  for  in  his  deed,  although  the  distance  given  does  not 
reach  to  that  point. 

Apfbal  from  the  first  district.    The  opinion  Btaies  the  oaae. 
Watia,  for  the  plaintiff. 
Peiroe,  for  the  defendant. 

By  Court,  Pobteb,  J.  The  petitioner  sold  to  the  defendant  a 
lot  of  ground,  with  buildings  erected  on  it.  The  matter  in  dis- 
pute between  the  parties  grows  out  of  the  sale,  and  relates  to 
a  passage  of  three  feet  in  front  on  the  street,  with  fifty  in  depth, 
adjoining  the  lot.  The  defendant  insists  it  made  a  part  of  the 
property  purchased  by  her  from  the  plaintiffs.  He  contends  it 
was  not  included  in  the  conyeyanee.  The  conrt  of  the  first  in- 
stance gave  judgment  against  the  petitioner,  and  he  appealed. 

In  the  act  of  sale,  the  property  is  described  as  being  that 
which  the  plaintiff  purchased  from  John  McDonogfa,  contain- 
ing twenty-two  feet  six  inches  in  front,  with  one  hundred  and 
ten  in  depth,  bounded  on  one  side  by  property  belonging  to 
Mannel  Andry,  and  on  the  other  by  a  lot  of  the  yendor.  This 
passage  is  only  fifty  feet  in  depth,  and  there  is  land  enough, 
independent  of  it,  to  supply  the  number  of  feet  which  the  deed 
declares  the  lot  to  contain.  So  far  the  facts  support  the  plaint- 
iffs pretensions;  but  the  description  of  the  boundaries  is  in- 
consistent with  them;  for  if  the  three  feet  were  retained  by 
him,  then  the  lot  was  not,  as  the  conveyance  states,  bounded 
on  one  side  by  property  of  Andry,  and  on  the  other  by  the 
veudor's.  The  limits  on  each  side  would  have  been  land 
of  the  seller;  or  rather  it  would  have  been  bounded  on  one  side, 
to  the  depth  of  fifty  feet,  by  land  of  the  petitioner's,  and  on 
the  remaining  portion  of  one  hundred  and  ten  feet,  its  limit 
would  have  been  the  property  of  Andry. 

With  this  uncertainty  in  regard  to  the  boundaries,  we  think 
the  court  did  not  err  in  admitting  parol  evidence.  The  am- 
biguity was  latent,  and  arose  from  matters  without  the  iostm- 
ment.  The  evidence  proves  satisfactorily  that  the  passage  now 
sued  for  entered  into  the  views  of  the  parties  at  the  time  the 
contract  was  made.  We  think  the  court  below  did  not  err  in 
deciding  against  the  plaintiff. 

There  are  two  bills  of  exceptions  taken  by  the  plaintiff.    The 


Sept  1829.]  Miles  v.  Odek.  177 

fust  relates  to  the  permission  given  by  the  court  to  the  appellee 
to  prove  title,  when  she  bad  not  pleaded  it  in  her  answer.  On 
referring  to  the  answer  we  find  it  does  aver  the  defendant 
to  be  the  owner  of  the  premises  sued  for.  It  would  have  been 
more  regular  if  the  answer  had  stated  under  what  title  the  de- 
fendant derived  her  right;  but,  as  we  cannot  believe  the  plaint- 
iff was  surprised  by  the  production  of  his  own  deed,  we  see  no 
reason  for  remanding  the  cause,  more  particularly  as  no  ap- 
plication was  made  for  a  new  trial  on  that  ground  in  the 
court  below.  The  second  goes  to  the  refusal  to  permit  the 
clerk  of  the  notary  to  testify  that  he  went  to  another  notary's 
office  to  examine  the  sale  from  McDonogh  to  Brand,  and  took 
a  note  of  the  title  and  boundaries,  for  the  purpose  of  drawing 
the  deed  from  the  plaintiff  to  defendant.  The  proof  was  ob- 
jected to,  as  irrelevant,  and  we  think  correctly.  We  are  una- 
Ue  to  perceive  what  effect  it  could  have  on  the  case. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judg- 
ment of  the  district  court  be  affirmed,  vrith  costs. 


In  Bryan  v.  Beekley,  12  Am.  Deo.  276^  it  was  decided  that^  where  it  is 
to  depart  either  from  the  couiBefl  or  the  distanoea  in  a  deed,  the 
on^t  to  yield;  to  the  same  point  aee  also  Dale  v.  Sfntth^  Id.  64^ 
BoleTO;  AtHf/bttl  v.  ^ff iU;  1  Am.  Bee.  64fi,  note  548. 


Miles  v.  Odes. 

[8  IQasoi,  H.  S.  214.] 

OoRBAciB  ABM  GoVBonED  BT  THB  Lawb  ow  thb  Statb  whkbb  Madb;  and 
by  the  comity  of  nations,  rights  acquired  under  them  are  not  dimiaiBhed 
by  the  parties  passing  into  other  states;  provided  no  injury  result  to  the 
inhabitants  of  the  country  whose  aid  is  required  to  enforce  such  rights. 

Lara  ox  Lands  avd  Slavs  Rkmaikino  in  Possession  of  the  Ownisk  have, 
against  third  persons,  no  effect  in  this  state,  unless  duly  recorded;  and 
this  rule  applies  equally  to  inhabitants  of  another  country  who  come 
hflte  to  enforce  liens  given  by  the  laws  of  the  place  whence  the  property 
is  brought. 

CunixoK  WHO  Agkees  to  Hbceiveik  Discharge  ow  his  Debt  the  proceeds 
of  property  which  he  permits  an  agent  to  take  out  of  the  state  to  be  sold, 
can  not  attack  the  sale  made  by  such  agent,  on  the  ground  that  the 
latter  did  not  return  to  him  the  proceeds  thereof. 

Aom  MAT  Sell  Note  Taejen  bt  Him  in  Payment  for  property  which  he 
had  authority  to  sell;  and  the  purchaser  of  such  note  can  not  be  de« 
prived  of  it  without  repayment  of  what  he  gave  for  it, 

BosA  Fn>E  PuBCBASER  IS  NOT  Ajtected  BY  Fraud  IN  HiB  VsNSOB,  where 
the  latter  has  the  legal  title  to  the  property  sold. 
Am.  Dbo.  Tol.  ZnC— 13 
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Maxxb  ow  Notx  will  If  or  vk  Coxpsllkd  to  Pat  Ihteb»t,  where,  owing  to 
contest  between  adverse  parties,  it  is  uncertain  whom  he  onght  to  pay; 
until  snch  contest  is  decided  he  is  not  m  mora. 

Apfbal  from  the  fifth  district.    The  opinion  states  the  case. 
Brownson,  for  the  plaintifT. 
Simon,  for  the  defendants. 
Bowen,  for  the  intervener. 

By  Court,  Pobteb,  J.  The  petitioner  states,  that  he  obtained 
a  judgment  against  one  Oden,  in  the  state  of  Kentucky,  on 
which  judgment  an  execution  issued,  that  was  levied  on  prop- 
erty that  was  afterwards  replevied  under  the  laws  of  Kentucky, 
by  the  said  Oden,  he  giving  his  bond  with  a  certain  O.  G. 
Waggoner  as  his  security.  That  on  the  seventh  of  June,  1820, 
Oden  executed  to  Waggoner  a  mortgage  upon  the  articles 
seized,  among  which  were  certain  slaves.  That  the  debt  due  to 
the  petitioner  is  yet  unpaid,  and  that  in  virtue  of  the  seizure 
made  under  the  execution  in  Kentucky,  and  the  assignment 
from  Waggoner,  the  petitioner  has  a  lien  on  the  property  levied 
on.  That  one  Miller,  of  the  state  of  Kentucky,  has  fraudulent- 
ly caused  the  said  property  to  be  transported  from  the  state  of 
Kentucky  to  defraud  the  mortgagee,  and  has  sold  it  to  one 
Brent.  That  Miller's  title,  if  he  had  any,  is  subordinate  to  his; 
that  the  proceeds  of  the  property  sold,  were  in  fact  due  to 
Oden;  Miller  having  lent  his  name  to  defraud  the  petitioner.- 
The  petition  concludes  with  a  prayer  that  Brent  may  be  decreed 
to  surrender  up  the  negroes  or  pay  the  price  due  for  them  to 
the  plaintiff;  and  that  an  attachment  may  issue  against  Oden 
and  Waggoner. 

The  attachment  issued  and  was  levied  on  the  debt  due  by 
Brent.  Brent,  who  was  thus  made  both  defendant  and  gar- 
nishee, filed  an  answer  in  which  he  stated:  First,  That  he 
bought  the  negroes  from  a  certain  Morris  L.  Miller,  in  good 
faith,  without  any  notice  or  knowledge  of  the  plaintiffs  claim; 
and  if  the  said  title  should  hereafter  be  declared  fraudulent 
against  Oden's  creditors  it  can  not  affect  his  rights,  as  he  pur- 
chased in  this  state  without  knowledge  of  these  transactions. 
That  the  negroes  purchased  by  him  only  formed  a  part  of  the 
property  mortgaged  to  Waggoner,  and  that  the  plaintiffs  must 
discuss  the  other  portion  of  it  in  the  state  of  Kentucky,  before 
he  can  have  recourse  on  that  sold  to  the  respondent.  That  the 
negroes  were  purchased  by  Miller  at  a  sale  made  under  an  exe- 
cution in  favor  of  William  Fletcher,  and  that  admitting  this  sale 
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to  be  fraudulent,  it  can  not  affect  the  respondent's  title,  who 
bought  without  notice.  That  one  of  the  slayes  is  affected  with 
redhibitory  defects,  and  the  price  of  this  slave  must  be  deducted 
from  the  sum  due.  That  on  the  twenty-first  of  April,  he  re- 
ceived a  notice  from  L.  and  M.  Oommagere,  who  stated  them- 
selves the  holders  of  the  note  which  the  respondent  gave  to 
Miller,  for  the  slaves  now  claimed  by  the  petitioner,  in  which 
notice  they  demand  payment  for  the  same. 

Brent's  answers  to  interrogatories  given  on  oath,  do  not  state 
that  funds  of  the  defendants  were  in  his  hands,  but  acknowl- 
edges a  note  to  have  been  given  for  the  slaves  mentioned  in  the 
petition,  on  which  a  deduction  should  be  made  of  four  hundred 
dollars  or  four  hundred  and  fifty  dollars,  the  price  of  one  of 
the  slaves,  so  affected  with  redhibitory  diseases  as  not  to  be  of 
any  value.  On  filing  this  answer  the  plaintiff  prayed  liberty  to 
amend  his  petition,  by  making  Miller,  who  sold  to  Brent,  a  party 
to  the  suit.  In  this  amendment  judgment  is  asked  against 
Miller,  so  far  as  to  have  the  sale,  made  by  him  to  Brent,  can- 
celed and  set  aside,  and  the  demand  is  reiterated  that  the 
negroes  be  seized  and  sold  to  satisfy  the  claim  of  the  petitioner, 
or  that  there  be  judgment  against  Oden  and  Waggoner  for  the 
price  of  the  negroes  sold  to  Brent. 

The  court  ordered  Miller  and  Gommagere  to  be  made  parties 
to  the  suit. 

At  this  stage  of  the  proceedings  Baspalier  intervened,  and 
averred  that  he  had  purchased  the  note  the  defendant.  Brent, 
had  given  for  the  slaves.  That  Miller's  title  to  the  property 
was  bona  fide*  The  petition  of  intervention  concluded  by  de- 
manding that  he  might  be  decreed  to  be  the  only  person  entitled 
to  receive  the  amount  of  said  note,  with  interest,  and  that  judg- 
ment should  be  rendered  in  his  favor  against  Brent.  Miller 
answered  by  denying  any  knowledge  of  Miles  having  such  a 
claim  as  that  set  up  in  the  petition,  and  requiring  him  to  furnish 
proof  of  it.  That  Miles'  mortgage  is  inferior  to  the  title  which 
tbe  respondent  acquired,  because  a  long  time  previous  to  the 
date  of  the  mortgage  to  Waggoner,  Oden  executed  a  deed  of 
tmst  to  Harrison  Blanton,  the  said  deed  of  trust  being  for  the 
porpose  of  securing  Robert  P.  Letcher  and  others  against 
damage  and  loss,  as  securities  for  Oden.  That  Letcher  com- 
menced suit,  recovered  judgment,  and  issued  execution  against 
Oden.  That  the  respondent  bought  the  slaves  at  the  sale  made 
in  virtue  of  such  execution;  and  that  he  did  not  send  them  out 
of  the  state  of  Kentucky  to  defraud  the  petitioner.     The  answer 
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f urifaBr  states,  thai  the  respondent,  being  unwilling  to  speculate 
on  the  misfortunes  of  Oden,  directed  the  proceeds  of  the  sale 
of  the  slaves  sent  by  him  to  Louisiana  to  be  paid  over  to  Oden's 
creditors. 

The  respondent  also  states,  that  Letcher  has  assigned  to  him 
the  mortgage  under  which  the  slaves  were  sold;  that  Waggoner, 
under  the  mortgage,  in  virtue  of  which  the  petitioner  claims, 
directed  the  execution  at  the  suit  of  Letcher  to  be  levied  on  the 
property  which  the  respondent  purchased;  and  finally  that  the 
petitioner  had  ratified  and  approved  the  sale. 

Brent  amended  his  answer,  by  stating  that  the  title  under 
which  Miller  had  sold  the  negroes,  had  been  declared  fraudulent, 
and  pronounced  null  by  a  court  of  equity,  in  Kentucky.  That 
he  believed  the  sale  had  been  made  with  an  intention  to  deceive 
him,  and  that  he  is  threatened  with  many  suits  for  the  property. 
Miller  and  Saspalier  objected  to  this  answer  being  filed,  but 
the  court  received  it. 

The  next  change  we  find  in  the  pleadings,  is  that  made  by  the 
plaintiff^  amending  the  petition,  and  especially  stating  the  facta 
attending  the  suit  in  Kentucky,  which,  he  averred,  terminated 
by  a  decree  annulling  the  sale  to  Miller.  The  suit  of  Baspalier 
against  Brent  was  consolidated  with  that  in  which  the  proceed- 
ings have  been  just  stated,  and  on  the  consolidation  being 
made.  Brent  filed  another  amended  answer,  in  which,  repeating 
all  the  facts  already  stated,  he  prayed  that  the  sale  might  be 
annulled  and  avoided,  it  being  fraudulent  on  the  part  of  Miller. 
Miller  denied  the  allegation  of  Brent,  and  averred  there  was 
collufflon  between  him  and  Miles,  the  plaintiff,  to  cheat  and  de- 
fraud Baspalier.  Baspalier  also  amended  the  pleadings  on  his 
part  by  repeating,  or  nearly  so,  the  allegations  of  Miller. 

On  these  pleadings  the  parties  went  to  trial,  and  judgment 
was  rendered  in  favor  of  the  intervenor.  An  appeal  was  taken 
to  this  court;  the  judgment  was  reversed,  and  the  cause  re- 
manded, it  appearing  to  have  been  tried  without  any  answer 
having  been  put  in  on  behalf  of  the  defendant  in  attachment: 
Vol.  6,  211.  On  the  return  of  the  case  to  the  district  court, 
the  pleadings  were  so  amended  as  to  present  the  oorUestaHo  Utis 
between  all  the  parties.  Another  trial  was  had  which  terminated 
as  the  first,  by  judgment  being  rendered  in  favor  of  Baspalier, 
the  interpleader.  From  this  judgment  Miles,  the  plaintiff,  and 
Brent  have  appealed. 

The  plaintiff  has  placed  his  right  to  recover  before  this  court 
on  two  principal  grounds.     1.  That  he  had  a  lien  on  the  prop- 
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eriy  in  Kentueky,  which  he  has  a  light  to  enforce  here.  2. 
That  the  money  due  by  Brent  for  the  negroes  porchaaed  from 
Miller,  was  in  fact  due  by  Oden  and  Waggoner,  and  that  aa  such 
his  attachment  levied  on  it,  preTioos  to  any  notification  by 
Baspalier  of  his  assignment,  entitles  him  to  judgment. 

1.  On  the  first  groand,  we  are  of  opinion  that  the  lien  which 
the  plaintiffs  might  have  had  in  Kentucky,  can  not  affect  a  bona 
fide  purchaaer  in  this  state.  The  court  are  aware  of  the  com- 
mon principle,  that  contracts  are  governed  by  the  laws  of  the 
ooontzy  in  which  they  are  passed;  and  that,  by  the  comity  of 
nations,  the  rights  flowing  from  them  are  not  diminished  by  the 
parties  passing  into  other  states;  provided,  the  laws  of  that 
state  afford  adequate  remedies  to  enforce  the  obligation.  But 
this  principle  is  subject  to  the  exception,  that  in  carrying  them 
into  effect,  no  injury  result  to  the  inhabitants  of  the  country 
whose  aid  is  required  to  enforce  them.  We  had  occasion  to 
express  our  views  fully  on  this  subject,  in  the  case  of  Saul  y. 
Bis  crediiors,  5  Mar.  N.  S.  569  [16  Am.  Dec.  212];  and  it  is  un- 
neoessaiy  to  repeat  here  the  reasoning  on  which  we  considered 
the  limitation  of  the  general  principle  to  rest. 

Our  legislature  have  declared,  that  liens  on  land  and  slaves 
remaining  in  the  possession  of  the  owner,  should  not  have  effect 
•gainst  third  persons,  unless  duly  recorded.  This  rule  was 
doubtless  established  to  avoid  the  inconvenience  and  injury 
which  parties,  baying  vdthout  notice  of  these  liens,  would  sus- 
tain. Every  reason,  which  supposes  the  necessity  of  such  a 
regulation,  as  between  our  own  citizens,  applies  with  equal,  if 
not  greater  force,  to  the  inhabitants  ol  another  country,  who 
come  here  to  enforce  liens  given  by  the  laws  of  the  place 
whence  the  property  is  brought. 

Huberus,  whose  authority  on  this  subject  is  justly  entitled  to 
great  attention,  after  giving  the  limitation  above  noticed  to  the 
general  rule,  presents  nearly  this  case  as  an  example  of  it;  and 
stales  that  a  mortgage,  good  on  personal  property  in  one  coun- 
try, can  not  be  carried  into  effect  in  another  state,  whose  laws 
do  not  recognize  such  hypothecations.  If  this  be  true,  where 
mortgages  of  this  description  are  not  recognized  as  having  any 
legal  effect,  we  think  the  same  rule  should  apply  where  they 
are  only  permitted  against  third  persons  on  certain  conditions, 
such  as  registry,  etc.  This  vmter,  indeed,  gives  the  case  of  a 
marriage  contract,  binding  on  creditors  in  one  country  without 
heing  enregistered,  as  not  being  so,  if  the  parties  remove  into 
another,  where  publicity  is  required  to  be  given  to  them  by 


182  Miles  v.  Oden.  pEionisiana, 

recording.  His  language  in  relation  to  mortgages  is  as  follows: 
*'  Hypotheca  cori'ventiondlia  in  re  mobUi  dat  ju8  prcBlaiionis  etiam 
tertium  po88e8Sorem  jure  Cassaris  et  in  Frisia  non  apud  Baiavos, 
Proinde  si  quia  ex  fjusmodi  hypotheca  in  RoUandia  agaJt  adversus 
tertium  non  andietur.  Quia  ju8  iUi  iertio  in  ista  re  mobili  quae- 
sUum  per  jus  alieni  terrUorii  non  potest  auferri."  In  the  transla- 
tion given  of  this  passage  in  3  Dallas,  the  sense  is  somewhat 
obscured  by  the  omission  to  state  in  what  countzy  the  mortgage 
would  not  have  its  effect:  Huberus  de  Conflictu  Legum,  lib.  1, 
tit.  3,  No.  11;  3  Dallas,  375,  in  noiis. 

2.  This  point  disposed  of,  the  right  of  the  plaintiff  to  recover 
must  rest  on  the  strength  of  his  pretensions  to  attach  the  debt 
due  by  Brent,  as  belonging  to  his  debtors,  Oden  and  Wag- 
goner. Oden,  who  was  a  citizen  and  resident  of  Kentucky, 
was  indebted  to  a  larger  amount  than  he  was  able  to  pay.  He 
was  pressed  by  some  of  his  creditors,  among  others,  by  the 
plaintiff  in  this  suit.  To  avoid  this  sacrifice  of  his  property,  he 
procured  an  execution  to  issue  at  the  suit  of  one  of  them,  under 
which  several  of  his  slaves  were  seized  and  sold,  and  Miller 
became  the  purchaser.  It  is  shown  clearly  that  Miller's  object 
in  buying  was  to  assist  Oden,  and  enable  him  to  dispose  of  his 
property  vdthout  too  great  a  loss;  that  he  had  no  intention  of 
profiting  by  it.  In  pursuance  of  this  object,  the  slaves  pur- 
chased were  sent  down  the  river,  and  sold  to  Brent,  with  the 
intention  of  applying  the  proceeds  to  the  payment  of  the  cred- 
itors in  Kentucky.  The  plaintiff  has  attacked  this  act  as  fraud- 
ulent; insists  that  by  the  laws  of  Kentucky  it  was  null  and  Toid, 
and  contends  that  the  money  due  by  Brent  being  due  in  reality 
to  Oden,  he  had  a  right  to  attach  it  as  the  creditor  of  Oden. 

The  real  character  of  the  transaction,  and  its  legal  effect, 
according  to  the  laws  of  Kentucky,  have  been  the  subject  of 
most  elaborate  discussion  at  the  bar.  We  do  not  find  it  necee- 
sary  to  go  into  the  question.  It  is  shown  that  after  the  slaves 
were  sent  down  the  river,  and  before  tcey  were  sold,  Miles,  the 
present  plaintiff,  Letcher,  another  creditor  of  Oden,  and  Oden, 
entered  into  an  agreement,  by  which,  among  other  things. 
Miles  consented  and  agreed  to  receive,  in  discharge  of  this 
debt,  the  proceeds  of  the  slaves  sent  down  the  river  by  Miller, 
who,  it  is  stated  in  the  act,  was  the  trustee  of  Oden.  We  are 
of  opinion  that  the  plaintiff,  by  his  agreement,  is  precluded 
from  saying  the  sale  of  the  slaves  was  null  and  void;  by  con- 
seniiug  to  take  the  proceeds  of  the  sale,  he  sanctioned,  as  far 
as  he  could,  the  legality  of  the  sale.    It  has  been,  indeed,  con- 
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tended  that  by  virtue  of  the  stipulatioDB  in  the  instnunent  Miles 
did  not  intend  to  waive  any  of  his  rights  in  case  the  money  was 
not  paid  to  him.  But  the  n^ost  attentive  consideration  of  the 
agreement  has  failed  to  produce  that  conviction  on  our  minds. 
It  appears  to  us  that  the  reservations  there  made  relate  to  the 
property  still  remaining  in  Kentucky.  And  that  there  is  nothing 
in  it  which  would  authorize  us  to  say  it  was  the  intention  of  the 
parties  that  the  plaintiff  should  retain  the  right  to  attack  the  sale 
as  fraudulent,  in  case  he  could  not  obtain  the  proceeds  of  it. 

But  there  is  another  ground  on  which  the  plaintiff  insists  the 
attachment  was  properly  levied.  Miller,  he  says,  was  the 
trustee  of  Oden,  and  the  debt  due  to  him  being  for  the  benefit 
of  the  cestui  que  trust,  as  a  creditor  of  the  latter,  he  had  a  right 
to  attach  it.  To  this  position  the  court  assents;  but  his  right 
to  attach  the  equitable  interest  which  Oden  had  in  the  funds 
can  not,  in  our  opinion,  defeat  a  right  which  a  third  party  had 
acquired  from  Miller  who  had  sold  the  negroes,  and  to  whom 
the  note  given  for  them  was  made  payable,  and  in  whom,  con- 
sequently, the  legal  title  was  Tested.  This  is  the  position  in 
which  Baspalier,  the  intervenori  is  placed.  He  acquired  bona 
fide  from  Miller.  The  note  was,  it  is  true,  not  negotiable,  but 
it  was  a  proper  subject  of  sale;  and  although  liable  to  all  the 
equity  existing  between  Miller,  the  payee,  and  Brent,  the 
maker,  those  persons  who  had  intrusted  Miller  with  the  prop- 
erty Tested  in  him  the  legal  title,  and  put  him  in  a  situation  to 
hold  himself  out  to  the  world  as  owner  of  the  property,  can  not 
depriTO  the  purchaser  of  his  rights  without  repaying  to  him  the 
money  which,  as  a  consequence  of  the  confidence  reposed  in 
the  payee,  he  adTanced.  It  is  clear  that  Oden  could  not  do  so. 
His  creditors  can  not  haTe  greater  rights,  apart  from  the  ques- 
tion of  fraud,  which  is  considered  as  waived  by  the  agreement 
of  the  plaintiff  to  be  paid  out  of  the  proceeds  of  the  sale.  We 
are  unable  to  distinguish  between  the  right  of  the  purchaser  of 
the  property  and  the  rights  of  that  which  the  Tender  obtained 
in  lieu  of  it,  whether  it  was  a  note  or  any  other  object. 

Brent,  in  his  amended  answer,  has  prayed  a  rescission  of  the 
sale,  on  the  ground  that  he  has  not  acquired  a  good  title;  but 
we  do  not  see  any  danger  to  which  he  is  exposed  on  this  score 
that  would  authorize  us  to  declare  the  contract  Toid.  We  un- 
derstand it  to  be  a  clear  principle  of  the  common  law,  under 
which  this  transaction  took  place,  that  a  bona  fide  purchaser  is 
not  affected  by  fraud  in  his  Tendor,  who  has  a  legal  title  to  the 
property  sold:  6  Oranch,  133. 
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The  court  below  gave  interest  on  the  note,  and  in  this  we 
think  it  erred.  There  was  one  party  claiming  a  lien  on  the  slaves 
and  a  right  to  the  proceeds,  as  belonging  to  Oden  and  Wag- 
goner; the  other  demanded  the  proceeds,  in  virtue  of  an  assign- 
ment from  Miller.  This  was  such  a  disturbance  in  the  title  as 
well  authorized  Brent  to  refuse  paying  either.  Placed  in  so 
much  uncertainty  as  to  whom  he  was  to  pay,  he  could  not  be 
considered  in  mora.  The  court  decided  correctly  in  deduct- 
ing the  price  of  the  negro  Charles,  who  had  died,  but  the 
judgment  must  be  reversed  on  account  of  the  error  in  allow- 
ing interest. 

It  is  therefore  ordered,  adjudged,  and  decreed,  that  the  judg- 
ment of  the  district  court  be  annulled,  avoided,  and  reversed. 
And  it  is  further  ordered,  adjudged,  and  decreed,  that  the  inteiv 
venor,  C.  Baspalier,  do  recover  against  William  L.  Brent,  the 
sum  of  two  thousand  three  hundred  and  fifty  dollars,  and  that 
the  plaintiff,  Charles  Miles,  pay  all  the  costs  of  the  proceedings, 
except  those  of  appeal,  which  are  to  be  paid  by  the  intervenor 
and  appellee. 

Contracts  must  be  constmed  and  their  validity  determined  by  the  Uw  of 
the  place  where  they  were  made:  Lynch  v.  PogtlethtoaUe,  12  Am.  Dec.  494, 
note  604;  Qreenwood  v.  Cfurtia,  4  Id.  145.  But  if  the  parties  intended  that  a 
contract  should  be  executed  elsewhere,  it  is  to  be  governed  by  the  law  of  the 
place  where  it  is  to  be  executed:  Smith  v.  Smith,  3  Id.  410;  Warder  v.  ArfU, 
1  Id.  488.  And  no  nation  or  state  will,  to  its  own  injury,  enforce  contracts 
made  elsewhere,  nor  when  they  are  prohibited  by  the  provisions  of  its  own 
positive  laws:  Saul  v.  His  creditors,  16  Id.  212,  and  note  231.  As  to  when 
interest  will  be  allowed  and  when  not,  see  note  to  SeUeck  v.  French,  6  Id.  188. 


Reels  v.  Knight. 

[8  llABxnr,  K.  S.  287.] 

FBAXTDUiiBirr  Sale  or  Land. — ^The  conduct  of  parties  to  a  sale,  before  and 
after,  as  well  as  at  the  time  of  a  sale,  may  be  inquired  into  for  the  pur- 
pose of  ascertaining  whether  or  not  such  sale  was  bona  fidt^ 

Ap^^al  from  the  fifth  district.     The  opinion  states  the  case. 

Brownson,  for  the  plaintiff. 

Flaisted,  for  the  defendant. 

By  Court,  Pobteb,  J.  This  is  an  action  by  one  of  the  forced 
heirs  of  C.  Horner  against  her  brother,  the  defendant,  to  set 
aside  a  conTeyance  made  to  him  by  their  mother  a  short  time 
previous  to  her  decease.     The  cause  was  submitted  to  a  jury  in 
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the  court  of  the  first  instaoce,  who  found  a  Terdict  by  which 
they  declared  the  coDYeyance  to  be  fraudulent.  No  application 
was  made  for  a  new  trial,  the  court  confirmed  the  verdict  by  its 
jadgmenty  and  the  defendant  appealed. 

On  the  trial,  the  plaintiff  offered  eyidence  of  the  acts  of  the 
defendant  subsequent  to  the  sale  to  show  the  fraudulent  intent 
of  the  contract  between  him  and  his  mother.  This  testimony 
was  objected  to,  on  the  ground  that  the  character  of  the  sale 
must  be  ascertained  by  the  intentions  of  the  parties,  coupled 
with  their  acts,  at  the  time  it  was  entered  into,  and  not  by  what 
took  place  afterwards.  The  judge  received  the  proof,  and,  in 
oar  opinion,  correctly.  A  sale  bona  fide  in  itself  at  the  period 
it  was  made  could  not,  it  is  true,  become  Toid  by  fraudulent 
conduct  in  the  parties  to  it  afterwards.  But  when  the  inquiiy 
is  whether  it  was  bona  fide  or  not,  the  whole  conduct  of  the 
party,  both  before  and  after,  as  well  as  at  the  time  the  contract 
was  entered  into,  may  be  properly  inquired  into,  for  the  pur- 
pose of  ascertaining  its  true  character.  Express  evidence  of 
fraud  can  be  rarely  given.  It  has  to  be  gathered  from  a  va- 
riety of  circumstances,  and  the  detection  of  it  would  be  greatly 
impeded  by  such  a  limitation  as  the  defendant  contends  for. 

We  have  looked  into  the  evidence,  and  see  nothing  in  it 
which  could  authorize  us  to  set  aside  the  verdict  of  the  jury. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judg- 
ment of  the  district  court  be  affirmed  with  costs. 


It  was  held  in  Martin  ▼.  Beeves,  15  Am.  Dec  154,  that  the  acts  and  deo- 
hntkms  of  a  Yendor  after  a  sale,  thoagh  not  in  the  preaenoe  of  the  vendee, 
ire  admiwible  to  show  fraud  in  the  former,  but  not  to  show  fraad  in  the  lat- 
ter.  See,  alao^  Bridge  v.  EggUsUm,  7  Id.  209;  and  Oruder  v.  Bowles,  2  Id. 
€65. 


Heirs  of  Baujo  v.  Poisset. 

[8MAxmr,IT.6.8a6.] 

Salb  Maob  unpbs  Levy  ov  Propsbtt  not  BjuiOnoino  to  the  Dbfenu 

AST  in  execution,  confers  no  right  on  the  purchaser. 
ScETiYixo  Husband  who  is  Indsbted  to  thb  Ck)MMninTT  can  not  take 

from  it  nntQ  he  has  paid  the  debt,  nnlees  his  share  amounts  to  mure 

than  he  owes. 

Appkai.  from  the  sixth  district.    The  opinion  states  the  case. 
BOyce,  for  the  plaintiffs. 
JDicim,  for  the  defendant. 
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By  Court,  Mathews,  J.  This  suit  is  brought  against  the  de- 
fendant as  debtor  to  the  plaintiffs,  on  account  of  property  by 
him  purchased  at  the  sale  of  the  succession  of  their  mother. 
He  pleaded  a  general  denial,  and  set  up  as  matter  of  defense 
that  the  debt  which  he  owed  was  seized  in  execution  on  a  judg- 
ment obtained  by  A.  L.  Deblieux,  as  the  property  of  Marcel 
Do  Loto,  the  father  of  the  petitioners,  was  sold,  and  purchased 
by  the  plaintiff  in  that  suit,  to  whom  he  paid  the  sum  now 
claimed.  The  plaintiffs  in  the  court  below  obtained  judgment, 
and  the  defendant  appealed.  The  evidence  of  the  cause  and 
admission  of  counsel  show  that  after  the  death  of  Marie  Ballio, 
wife  of  De  Loto,  the  property  of  the  community  which  sub- 
sisted between  them  was  sold  at  private  sale,  and  that  the  debt 
claimed  from  the  defendant  was  created  by  a  purchase  of  part 
of  that  property.  This  sale  took  place  in  1825.  In  1827,  a 
^  partition  was  made  between  the  heirs  of  the  mother  and  their 
father.  By  the  procedures  in  that  case  it  appears  that  the 
father  was  largely  indebted  to  the  community.  It  is  also  shown 
that  De  Loto  is  insolvent. 

We  assume  it  as  undeniable  that  the  seizing  creditor  of  his 
rights  can  be  considered  as  in  no  better  situation  in  relation  to 
those  rights  and  credits  than  De  Loto  himself  was;  and  if  he 
owed  to  the  community,  he  could  not  take  from  it  until  he 
should  have  paid  that  debt,  unless  his  share  amounted  to  more 
than  he  owed.  Now,  so  far  from  this  being  his  situation,  it 
appears  that  a  balance  still  remains  against  him  after  compensa- 
tion by  the  whole  amount  of  claims  on  the  community.  He, 
therefore,  had  no  just  pretension  to  any  part  of  it,  and  conse- 
quently none  of  it  could  be  legally  seized  and  sold  to  pay  hia 
private  debts. 

In  relation  to  the  exception  taken  to  the  opinion  of  the  judge 
a  qux),  by  which  he  refused  to  delay  the  cause,  in  order  to  allow 
the  defendant  to  cite  Deblieux,  in  warranty,  we  think  there 
was  no  error  committed.  If  the  seizure  was  illegal,  as  being 
on  property  not  belonging  to  the  defendant  in  execution,  a  sale 
under  it  could  give  no  right  to  the  purchaser.  In  the  present 
case  the  debtor  paid  in  his  own  wrong  to  a  person  who  had  no 
legal  right  to  receive  payment,  and  who  may  possibly  be  re- 
sponsible to  the  former,  not  in  warranty,  but  in  an  action  suited 
to  the  particular  cases,  which  can  have  no  connection  with  the 
claims  of  the  present  plaintiffs. 

It  is,  therefore,  ordered,  adjudged,  and  decreed,  that  the  judg- 
ment of  the  district  court  be  affirmed,  with  costs  in  both  oooris. 
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Thomas  v.  Mead. 

[8  Mabxzh,  N.  8. 841.] 

BovA  Fids  Pubohaseb  fob  full  Considkbation,  without  N  ics,  can  not 
be  affected  by  a  fraad  committed  in  a  transaction  to  which  le  waa  not  a 
party. 

Appeal  from  the  sixth  district.     The  opinion  at  *te8  the  case. 

Thomas,  for  the  plaintiff. 

Flint  and  Boyce,  for  the  defendant. 

Bj  Court,  Mabtin,  J.  The  plaintiff,  curs/  c  of  the  estate 
of  Thomas  Harman,  deceased,  claims  two  ne/^es  in  the  de- 
fendant's possession  as  part  of  the  estate.  The  defendant 
pleaded  the  general  issue  and  title  in  himse  f .  The  plaintiff, 
BOW,  by  leave  of  the  court,  amended  his  petition,  alleging  that 
the  sale  to  the  defendant's  vendor  and  the  defendant  was 
frandulent,  illegal,  and  void.  There  was  a  bill  of  exceptions  to 
the  opinion  of  the  court  allowing  the  filing  of  the  amended  pe- 
tition; so  that  it  was  properly  admitted,  it  did  not  change,  as  is 
alleged,  the  nature  of  the  action,  and  was  called  for  by  the  na* 
ture  of  the  defense.  There  was  a  verdict  and  judgment  for  the 
plaintiff,  and  the  defendant  appealed. 

Admitting  that  the  conveyance  from  Thomas  Harman  to  his 
children  was  fraudulent,  or  made  to  defraud  his  creditors,  and, 
therefore,  voidable,  the  defendant  was  a  bona  fide  purchaser, 
and  can  not  be  affected  by  a  fraud  committed  in  a  transaction 
to  which  he  was  not  a  party.  He  purchased  from  a  person  hav- 
ing an  apparently  legal  ri^ht,  and  paid  a  full  consideration.  If 
a  suit  be  brought  to  set  aside  a  conveyance  obtained  by  fraud, 
and  the  fraud  be  clearly  proved,  the  conveyance  will  be  set 
aside  between  the  parties,  but  the  rights  of  third  persons  who 
are  purchasers  without  notice  will  not  be  disregarded:  Fletcher 
V.  Feck,  6  Cranch,  183. 

Titles  which  according  to  every  legal  test  are  perfect,  are  ac- 
quired with  a  confidence  which  is  improved  by  the  opinion  that 
Uie  party  is  safe.  If  there  be  any  concealed  defect  arising  from 
the  conduct  of  those  who  had  held  the  property  long  before  he 
acquired  it,  of  which  he  had  no  notice,  that  concealed  defect 
can  not  be  set  up  against  him:  Id.  And  the  decision  of 
the  supreme  court  of  the  United  States  was  unanimously 
given  that  an  estate  having  passed  into  the  hands  of  a  pur- 
chaser for  a  valuable  consideration,  without  notice,  his  title 
could  not  be  affected  by  any   fraud  in  the  conveyance  by 
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which  his  vendee  had  acquired  his  title.  In  the  present  case, 
the  defendant  acquired  his  title  fairly,  for  a  valuable  considera- 
tion, without  notice  of  any  fraud  in  his  vendor's  conveyance; 
he,  therefore,  cannot  be  disturbed. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judg- 
ment of  the  district  court  be  annulled,  avoided,  and  reversed; 
but,  as  the  conveyance  to  the  present  defendant  is  urged  not  to 
be  an  absolute  one,  and  the  right  of  his  vendor  may,  in  ease  of 
fraud,  be  in  the  latter  claimed  by  the  plaintiff,  it  is  ordered  that 
there  be  judgment  for  the  defendant,  as  in  case  of  a  nonsuit,  with 
costs  in  both  courts. 

A  homa  fid€  pnrchaaer  wifhoat  notioa  of  any  fraodnlant  desigii,  will  be  pio- 
teoted  onder  the  statate  of  frandi:  Ocarkmd  v.  Rkfet^  Iff  Am.  Bee.  7ff6L  A« 
to  who  are  homa  Jide  purchaaen,  aee  JeuMU  v.  Pafmet^  11  Id.  40L 
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WaBBEN  V.  PlEBOB. 

[6  0/aMBKLEkW,  9.] 

LoxB  or  liAXD  nr  SLlgh  Bangs  or  a  Kew  Towitship,  nnmbered  in  regular 
arithmetioal  leries,  arepresamed  to  have  been  located  contigaons  to  each 
other;  the  lot  nnmbered  eight  in  such  a  series  is  presumed  to  include  all 
iht  land  lying  between  those  numbered  seven  and  nine,  and  a  party 
daiming  a  different  location  must  repel  this  presumption  by  positive 
proof. 

TuaPASS  quare  clatufum  /regit  tried  on  the  general  issue.  The 
plaintifb  proTed  title  to  the  lot  numbered  eight  in  Baldwin. 
The  location  of  lots  seven  and  nine  was  proved.  The  proprie- 
tors had  ordered  the  lots  to  be  laid  out  as  nearly  as  practicable 
in  one  hundred  acre  lots,  but  some  of  the  lots  did  not  exceed 
eighty,  while  others  contained  one  hundred  and  twenty  acres. 
The  space  between  lots  seven  and  nine  contained  two  hundred 
acres.  The  defendant  claimed  iitle  to  one  hundred  acres  of 
this  amount  under  a  grant  from  the  proprietors.  The  original 
plan  of  the  township  was  lost.  The  judge  instructed  the  jury 
to  presume  that  lot  eight  extended  from  seven  to  nine,  and  that 
the  burden  of  proof  to  show  the  contrary  was  upon  the  defend- 
ant.   The  jury  found  for  the  plaintiffs. 

l/)ngfeUow  and  Oreerdeaf,  for  the  defendant,  contended  that 
the  presumption  was  that  the  lots  were  laid  off  in  one  hundred 
acre  lots,  in  conformity  with  the  order  of  the  proprietors,  and 
that  the  burden  of  proof  to  show  a  different  location  was  upon 
the  plaintiffs:  WiUiama  y.  The  Eant  India  Co.,  3  East,  192. 

Emery,  Shepley  and  Deblais,  for  the  plaintiffs. 
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By  Court,  Wsbton,  J.  It  is  the  well-known  practice  of  pro- 
prietors of  townships  in  this  state  to  have  them  survejed  and 
laid  out  in  ranges  and  lots,  causing  both  to  be  numbered  in 
regular  sequence.  They  then  sell  by  the  nifmber  of  the  lot  and 
the  range,  without  a  more  particular  description.  And  the 
purchaser  is  entitled  to  his  lot  according  to  its  actual  location, 
as  made  by  the  survey,  if  that  can  be  ascertained;  if  not,  it  is 
to  be  located  from  the  plan  by  actual  admeasurement.  The 
plaintiffs  are  the  owners  of  number  eight  in  the  first  range  east 
in  Baldwin.  The  plan  of  the  town  is  lost.  There  is  no  ques- 
tion about  the  range  lines  between  which  number  eight  lies. 

The  plaintiffs  show  where  numbers  seven  and  nine  are;  and 
these  lots  are  located  beyond  controversy.  The  judge  in- 
structed the  jury  that  number  eight  must  be  presumed  to  ex- 
tend from  seven  to  nine,  and  that  the  burden  of  proof  was  upon 
the  party  interested  to  show  a  different  location  to  do  so  by 
satisfactory  evidence.  He  would  have  been  justified  in  using 
stronger  language,  and  in  stating  that  eight  did  and  must  ex- 
tend from  seven  to  nine,  unless  a  different  original  location 
could  be  shown.  The  burden  of  proof  is  doubtless  upon  tho 
plaintiffs  to  make  out  their  case;  but  when  they  show  the  range 
lines  between  which  their  lot  is  bounded,  and  the  side  lines  of 
the  lots  next  below  and  next  above  theirs  in  number,  they  have 
located  their  lot  and  made  out  their  case,  if  it  be  not  success- 
fully controverted  by  opposing  testimony.  The  proprieters 
voted,  it  seems,  to  lay  out  their  town  in  one  hundred  acre  lots. 
But  it  is  of  no  consequence  what  they  proposed  or  intended  to 
do,  and  the  question  is,  what  have  they  done  by  their  surveyorSy 
or  other  agents  duly  authorized.  Their  intention,  as  mani- 
fested by  their  vote,  was  very  inaccurately  executed;  some  of 
the  lots  exceeding  the  quantity,  which  is  not  unusual,  from  the 
liberal  admeasurement  formerly  made,  and  some  falling  short 
of  the  number  of  acres  proposed,  which  has  less  frequently  hap- 
pened . 

It  is  conceded  that  eight  ought  to  adjoin  seven,  because  the 
surveyor  must  have  begun  at  one  and  progressed  onwards;  but 
it  is  urged  that  it  would  not  conclusively  follow  that  it  would 
extend  to  nine,  especially  in  the  present  instance,  where  the 
plaintiffs  claim  two  hundred  acres,  instead  of  one  hundred,  to 
which,  it  is  insisted,  their  lot  should  be  restricted,  and  that  it 
ought  the  rather  to  be  presumed  that  the  surveyor  dropped  or 
omitted  a  lot  in  his  numbering.  But  it  must  be  considered 
that  there  is  precisely  the  same  reason  for  presuming  that  nine 
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adjoins  eight  as  that  eight  adjoins  seTen.  The  line,  therefore, 
adjoining  seTen  is  no  better  established  than  that  ^hich  adjoins 
nine.  If  the  defendant  could  have  shown  original,  corners,  or  a 
line  diyiding  the  space  between  seven  and  nine,  the  case  would 
haye  been  differently  presented.  But  the  burden  of  proof  was 
apon  him  to  do  this,  and  as  he  failed  to  do  it,  eight  must  be 
located  as  it  stands  numerically,  adjoining  seyen  on  one  side 
and  nine  on  the  other.  Selling,  as  the  proprietors  do,  by  the 
number  of  the  lot  and  of  the  range,  the  range  and  lot  lines  are 
referred  to  as  monuments,  and  when  found,  will  govern  and 
control  courses,  distances,  and  quantities. 
Judgment  on  the  verdict. 

UiLUEir,  0.  J.,  not  sitting. 


Hawks  v.  Bakeb. 

[0  Obuhlsav,  73.] 

TlRiMUJiT  OF  Wimxas  who,  vbom  Inadvsbtehot,  was  not  Swork,  bef on 
testifying  in  the  caiue,  la  wholly  illegal  and  inadmissible  in  evidence, 
ilthoQgfa  the  witness,  at  the  time  of  giving  such  testimony,  believed  that 
he  had  been  duly  sworn. 

^ntDicT  RxRDXBXD  UPON  8UGH  TssTiMOKT  wiU  be  Set  aside. 

MonoH  to  set  aside  verdict.  On  the  trial,  one  Leonard,  being 
called  as  a  witness,  failed  to  come  forward  and  be  sworn  with 
the  other  witnesses.  Plaintiff,  supposing  him  to  have  been 
Bwom,  called  and  examined  him  as  a  witness,  and  the  defendant 
cross-ezamined  him.  The  witness  himself  supposed  that  he  had 
been  sworn,  and  remained  in  that  belief  until  his  evidence  was 
all  given.  Neither  the  parties  nor  their  counsel  knew  of  the 
omijMon  until  after  the  verdict,  which  was  for  the  plaintiff.  The 
witness  made  afiSidavit  that  his  statement  to  the  jury  was  true. 

DeUois,  for  the  plaintiff,  contended  that  the  defendant  had  all 
the  hold  on  the  witness'  conscience  that  he  could  have  had,  had 
he  been  sworn,  since  the  witness  himself  believed  that  he  had 
been  sworn.  The  objection  should  have  been  taken  at  the  trial, 
and  not  having  been  so  taken  must  be  considered  as  waived : 
Tamer  v.  Peate,  1  T.  R.  717;  Runn.  Eject.  397;  ComnumweaUh 
▼.  Green,  17  Mass.  514;  Ford  v.  Tilley,  Salk.  653;  King  v.  Bur- 
dea,  Id.  645;  Amherst  y.  Hadley,  1  Pick.  38;  Waits  v.  MaxweU, 
6  Pick.  217  [16  Am.  Dec.  391);  House  v.  Low,  2  Johns.  378;  Calient 
der  V.  Marsh,  1  Pick.  418;  7  Cranch,  290;  HoUingworth  v.  Duane,  4 
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Dal.  354;  6  Bac.  Abr.  660,  Trial;  L.  CtaxUm's  case,  12  Mod.  567; 
Vernon  v.  Hawkey,  2  T.  K  120;  6  Dane's  Abr.  249,  sec.  8; 
Bobinson  y.  Cook,  6  Taunt.  335;  Gisty.  Mason,  1  T.B.  84;  Band 
V.  OuOer,  7  Mass.  205;  WaUcery.  Oreen,  3  Greenl.  215;  Keen  v. 
Sprague,  3  Id.  77.  It  is  not  material  whether  the  defendant 
knew  of  the  omission  or  not.  The  defendant  is  bound  by  his 
cross-examination. 

LongfeUovo  and  Eveleth,  for  the  defendant. 

By  Court,  Mellbn,  0.  J.  The  facts  on  which  the  motion  for 
a  new  trial  are  founded  are  certainly  peculiar,  and  we  haye  not 
found  any  case  Teiy  nearly  resembling  it.  Under  the  drcmn- 
stances,  disclosed  in  the  report,  ought  a  new  trial  to  be  granted  ? 
Motions  of  this  kind  are  addressed  to  the  discretion  of  the  court, 
and  for  that  very  reason  it  is  often  difficult  to  decide  them  on 
account  of  those  doubts  which  exist  as  to  the  course  which  a 
sound  discretion  seems  to  require  us  to  pursue.  It  is  a  well 
settled  principle  of  law  that  no  evidence  can  be  permitted  to  go 
to  the  juzy,  unless  under  oath,  without  express  or  implied  con* 
sent.  This  principle  is  recognized  and  stated  in  the  caaeof 
Boss  y.  OovM,  5  Greenl.  204.  In  this  case  it  is  proved  that  there 
was  no  consent;  so  that  the  statements  of  Leonard,  which  were 
received  by  the  jury  as  evidence,  were  wholly  improper  and 
illegal.  Shall  the  verdict  be  set  aside,  merely  that  on  another 
trial  Leonard  may  be  sworn,  and  then  testify  to  those  facts 
which  a  former  jury  have  probably  believed,  though  he  stated 
them  when  not  on  oath  ?  It  is  the  duty  of  the  counsel  offering 
a  witness,  to  move  that  he  may  be  sworn,  and  thus  be  qualified 
to  testify.  It  is  then  the  duty  of  the  court  to  cause  the  oath  to 
be  administered  to  him,  if  no  legal  objection  appears  to  his 
competency.  Thus  far  the  counsel  for  the  opposite  party  has 
no  concern  with  the  transaction;  he  has  a  right  to  presume  that 
the  person  taking  the  stand  in  the  character  of  a  witness  has 
been  duly  sworn.  Of  course  his  omission  to  inquire  and  ascer- 
tain the  fact  can  not  be  considered  as  any  waiyer  of  his  right  to 
object  to  the  incorrectness  of  the  proceeding,  if  the  person  sup- 
posed to  be  sworn  was  in  fact  never  sworn.  No  man  can  be  con- 
sidered as  waiving  a  right  which  he  is  unconscious  of  possessing; 
the  supposition  is  as  unreasonable  as  it  is  inconsistent  with  good 
sense.  Presumption  is  good  till  the  contraiy  appears  on  proof. 
This  is  a  legal  maxim.  But  proof  flatly  contradicting  presump- 
tion destroys  it.  In  the  case  at  bar  there  is  such  proof.  The 
defendant  has  not  had  a  trial  of  his  cause  on  legal  evidence,  but 
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partly  on  that  whioh  is  illegal.  And,  according  to  the  factSt 
this  was  not  owing  to  any  fault  on  his  part,  but  the  plaintiffs 
omission  of  duty;  and  he  now  claims  the  right  of  a  trial,  on  those 
prindples  of  law  of  which  his  fellow-citizens  enjoy  the  benefit 
and  protection. 

The  counsel  for  the  plaintiff  has  opposed  the  motion  on  sev- 
eial  grounds,  and  has  cited  cases  of  different  classes  to  support 
his  objections.  Some  of  the  cases  establish  the  principle  that  a 
new  trial  ought  not  to  be  granted  because,  after  the  trial,  the 
incompetency  of  one  or  more  witnesses  who  had  testified  in  the 
cause  had  been  discovered.  Some  of  them  were  read  to  show 
that  the  omission  of  counsel,  as  to  the  examination  of  some  of 
the  evidence  in  the  cause,  or  a  misreooUection  or  forgetf  ulness 
of  certain  particulars,  can  furnish  no  ground  for  a  new  trial. 
Some  have  been  cited  to  show  that  when  objectionable  evidence 
was  offered,  and  not  opposed,  it  must  be  considered  as  ad- 
mitted by  consent  implied,  and  that  this  is  no  ground  for  a 
new  trial,  when  the  inadmissibility  of  the  evidence  was  discov- 
ered. It  was  the  duty  of  the  party  complaining  to  examine 
and  object  in  season  and  thus  preserve  his  rights.  One  case 
was  read  to  show  that,  on  certiorari  to  a  justice's  court,  where 
the  record  stated  that  certain  facts  were  proved,  but  it  did 
not  appear  that  the  witnesses  were  sworn,  the  court  sustained 
the  proceedings,  saying  they  would  intend  that  they  were 
sworn,  because  it  was  a  part  of  the  duty  of  the  justice  to  swear 
them.  In  the  case  before  us  we  are  not  at  liberty  to  presume 
and  intend  what  we  know  is  not  a  fact. 

None  of  the  cases  to  which  we  have  thus  alluded  are  similar 
to  the  one  before  us;  they  were  decided  on  principles  which 
need  not  be  examined  on  this  occasion,  and  which  we  have  there- 
fore passed  over  by  merely  observing  upon  their  import.  Cases 
of  another  class  have  also  been  urged  as  decisive  of  the  present 
motion.  These  are  cases  of  objections  to  the  legal  qualification 
of  jurors,  and  these  were  overruled,  because  not  made  in  due 
Mason;  that  is,  when  the  jury  were .  called.  Several  cases  of 
this  kind  have  been  decided  where  the  party  making  the  objec- 
tion had  no  actual  knowledge  of  the  disqualification  till  after 
the  trial.  In  some  of  them  the  motion  for  a  new  trial  has  been 
overruled;  in  others,  it  has  prevailed.  But  where  it  has  been 
denied,  it  will  generally  be  found  that  the  party  objecting  might 
have  ascertained  the  fact  on  which  he  relies,  before  or  at  the  trial, 
had  he  strictly  guarded  his  own  rights  with  watchfulness,  as  the 
law  requires  that  he  should  have  done.    Generally  speaking,  it 
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18  the  duty  of  both  parties  to  look  to  the  qaalification  of  jurors 
aod  attend  to  their  challenges;  but  it  is  the  duty  of  each  party 
to  attend  to  the  qualification  of  his  own  witnesses,  by  procuring 
them  to  be  duly  sworn  before  they  are  examined  in  the  cause. 
It  should  be  remarked  that  in  all  the  above  cases  the  juror  was 
duly  sworn. 

If  it  be  inquired,  what  can  be  the  advantage  of  another  trial, 
it  may  be  replied  that  Leonard  may  not  again  testify  ia  the 
cause;  that  he  may  be  beyond  the  reach  of  the  process  of  this 
court;  that  he  may  not  be  living  at  the  tinie  of  another  trial; 
or,  should  he  attend  the  trial,  that  his  testimony  may  be  less 
direct  or  less  distinct,  or  less  favorable  to  the  interests  of  the 
plaintiff.  All  these  are  circumstances  on  which  a  party  may 
make  bis  own  calculations  as  to  probabilities,  and  draw  Lis  own 
conclusions;  and  as  illegal  evidence  has  been  submitted  to  the 
jury,  though  unintentionally,  the  defendant  now  insists  on  his 
claim  to  a  new  trial,  to  be  conducted  in  all  respects  according 
to  law. 

In  this  view  of  the  case,  so  peculiar  in  its  nature,  we  incline 
to  the  opinion  that  the  claim  ought  not  to  be  disregarded  by  the 
court,  and  accordingly  the  verdict  is  set  aside  and  a  new  trial 
granted. 


Dana  v.  Coombs. 

(6  Obkkhlxav,  89.] 

Ratitication  of  CoirrBACT  or  Infant. — Where  an  infant  purohaaea  land 
and  givea  a  mortgage  thereon  to  the  mortgagee  of  hia  vendor  aa  a  part  of 
the  consideration  of  the  deed,  a  conveyance  by  him  of  aaid  land  after  he 
becomes  of  full  age  is  a  ratification  of  the  mortgage. 

A  New  Mortoagb  Given  by  a  Vendee  or  Land,  in  Ilea  of  a  former  mort- 
gage by  his  vendor,  and  as  a  part  of  the  consideration  of  the  deed,  and  a 
deed  of  snch  vendor  held  in  escrow  by  the  mortgagee's  agent  and  deliv* 
ered  at  the  same  time  as  the  deed,  constitute  one  entire  tranaactioii, 
although  the  deed  was  executed  prior  to  the  execution  of  the  mortgage. 

Writ  of  entry,  in  which  the  domandantn  counted  on  their 
seisin  as  mortgagees  against  the  mortgagor.  One  Cushman,  a 
former  owner  of  the  hind,  had  mortgaged  it  to  the  demandants 
to  secure  a  debt  of  six  hundred  dollars.  Afterwards  he  sold 
the  land  to  Coombs  for  seven  hundred  dollars,  six  hundred  dol- 
lars of  which  was  to  be  paid  by  procuring  a  discbarge  of  the 
mortgage  given  to  the  demandants.  The  demaudants  con- 
sented to  discharge  Oushman  on  receiving  a  similar  mortgage 
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from  Coombs.  CuBhman  made  a  deed  of  the  land  to  Coombs 
and  deposited  it  with  the  agent  of  the  demandants,  to  be  kept 
by  him  until  the  completion  of  the  negotiation.  After  the  exe- 
cution of  the  deed.  Coombs  execnted  a  mortgage  to  the  de- 
mandants, and  the  deed  and  mortgage  were  delivered  at  the 
same  time.  At  the  time  of  these  transactions  Coombs  was  a 
minor,  but  he  had  told  the  demandants'  agent  that  he  was  of 
full  age,  and  they  did  not  know  to  the  contrary.  After  his 
arrival  at  majority,  Coombs  conveyed  the  premises  to  Edwards. 

WkUman,  for  the  tenant,  contended  that  this  case  stood  upon 
the  general  principle  that  the  deed  of  an  infant  is  voidable. 
Tbe  tenant's  conveyance  to  Edwards  showed  that  he  held  it 
void.  He  distinguished  this  from  the  case  of  Hubbard  v.  Cum- 
mings,  1  Greenl.  11.  Tbe  tenant's  false  assertion  to  the  agent 
of  tbe  demandants  could  not  affect  this  action :  Conroe  v.  Bird- 
mil,  1  Johns.  Cas.  127  [1  Am.  Dec.  105 J;  Taylor  v.  Croker,  4 
Esp.  137;  Boston  Bank  v.  Chamberlain,  15  Moss.  220. 

Greenleaf  and  Keith,  for  the  demandants. 

By  Court,  Westok,  J.  Certain  deeds  made  by  a  minor  are 
void;  others  are  voidable  only  at  his  election.  There  has  been 
some  obscurity  in  the  books  as  to  the  principle  upon  which  this 
distinction  is  made.  By  some  cases,  those  seem  to  have  been 
eoDsidered  voidable  which  were  beneficial,  or  carried  a  sem- 
blance of  benefit,  to  the  infant.  The  law  upon  this  point,  as 
laid  down  in  Perkins,  sec.  12,  is,  that  all  gifts,  grants,  or  deeds, 
made  by  infants,  which  do  not  take  effect  by  delivery  of  his 
band,  are  void;  but  all  gifts,  grants  or  deeds  which  do  take 
effect  by  delivery  of  his  hand  are  voidable.  This  was  adopted 
as  Bound  law  in  ZoiLch  v.  Parsons,  8  Burr.  1704,  and  iu  subse- 
quent cases.  Letters  of  attorney,  or  deeds  which  delegate  a 
mere  power  and  convey  no  interest,  are  put  as  examples  of  the 
former  class;  and  deeds  of  land,  or  which  convey  an  interest, 
of  the  latter.  The  deed  of  an  infant,  therefore,  conveying  his 
land,  whether  absolutely  or  on  condition,  is  not  void  but  void- 
able. The  deed  under  which  the  demandants  claim  is  of  this 
description.  On  the  one  hand,  it  is  insisted  that  it  has  been 
avoided  by  the  grantor  after  he  arrived  at  full  age;  on  the  other, 
that  it  has  been  affirmed. 

In  the  case  of  Zouch  v.  Parsons,  Lord  Mansfield  discussed  the 
privilege  of  infants,  which  he  says  was  given  as  a  shield,  and 
not  as  a  sword,  and  that  it  ought  never  to  be  turned  into  an 
offensive  weapon  of  fraud  or  injustice;  that  the  end  of  the  priv- 
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ilege  18  to  protect  infants;  and  that  to  this  object  all  the  rtilea 
and  their  exceptions  must  be  directed.  If  an  infant,  when  he 
arrives  at  full  age,  affirms  a  deed  made  to  himself,  he  affirms 
the  whole  contract.  It  is  not  competent  for  him  to  claim  to 
hold  the  land,  and  to  avoid  payment  of  the  consideration  he 
stipulated  to  give  for  it.  Where  his  securities  are  given  to  the 
vendor,  this  would  probably  not  be  controverted,  and  it  is  fully 
recognized  in  Hahbard  v.  Cummings,  cited  in  the  argument. 
Bat  the  circumstance  to  whom  the  consideration  is  made  pay- 
able, does  not  change  the  character  of  the  transaction.  To  the 
infant  it  is  of  no  importance  to  whom  he  is  to  make  payment, 
whether  to  the  person  of  whom  he  purchases  or  to  any  other 
person  whom  he  may  appoint.  If  the  vendor  receives  nego- 
tiable notes,  and  indorses  them  over,  they  are  as  valid  in  the 
hands  of  the  indorsee  as  of  the  payee.  So  is  a  mortgage  taken 
as  collateral  security  in  the  hands  of  an  assignee.  The  protec- 
tion of  the  infant,  which  is  the  ground  upon  which  his  privilege 
turns,  does  not  require  any  difference  or  discrimination  in  these 
cases.  The  vendor  chooses  to  have  the  notes  given  as  the  con- 
sideration, and  the  mortgage  by  which  they  are  secured  made 
directly  to  his  creditor.  The  creditor  is  willing  to  receive 
them.  Shall  the  minor,  when  he  arrives  at  full  age,  elect  to 
hold  the  land,  and  yet  avoid  the  payment  of  the  notes  thus 
given,  and  the  mortgage  by  which  they  are  secured  ?  It  would 
be  gross  injustice  so  to  adjudge,  and  it  is  not  necessary  for  his 
protection.  That  object  is  fully  answered,  by  leaving  it  to  his 
election  to  determine,  when  arrived  at  an  age  at  which  he  is  by 
law  deemed  competent  to  manage  his  own  concerns,  whether 
he  Lad  made  an  improvident  bargain,  and  whether,  upon  the 
whole,  it  was  most  for  his  interest  to  affirm  or  avoid  it.  What 
was  the  consideration  which  the  tenant  argued  to  give  Cush- 
man  for  the  land  in  question  ?  The  land  being  of  the  value  of 
seven  hundred  dollars,  he  was  to  pay  one  hundred  to  Cushman, 
and  the  remaining  six  hundred  he  was  to  pay  to  the  demand- 
ants, his  creditors. 

This  arrangement  was  more  beneficial  to  the  tenant  than  if 
the  whole  consideration  had  been  made  payable  to  Cushman. 
For  after  he  had  paid  Cushman,  the  latter  might  not  have  ex- 
tinguished the  mortgage,  and  the  demandants  might  have  held 
the  land,  upon  which  they  had  a  lien,  for  their  debt.  It  is  not 
denied  that  if  notes  to  the  whole  amount  had  been  given  to 
Cushman,  secured  by  a  mortgage  to  him,  and  the  tenant  had 
affirmed  the  contract  by  conveying  the  land  at  full  age,  the  in- 
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enmbiance  created  hy  him  would  have  attached.  And  yet  that 
woald  hare  left  the  land  incumbered  also  by  the  demandants' 
claim.  How  much  more  proirident  and  prudent  it  was  for  the 
tenant  to  take  the  course  he  did,  by  which  his  purchase  was  re- 
lieved from  all  incumbrance  except  that  created  by  his  own 
debt,  which  he  was  bound  upon  eveiy  principle  to  pay,  if  he 
thought  proper  to  retain  the  land.  The  whole  arrangement 
was  one  transaction,  as  much  as  if  all  concerned  had  been 
present,  and  the  instrument  had  been  executed  on  the  same 
day.  They  all  took  effect  at  the  same  time,  Cushman's  deed 
reiaaining  an  escrow  in  the  hands  of  Norton,  until  the  negotia- 
tion between  the  tenant  and  demandants  was  completed.  Sup- 
pose the  demandants,  instead  of  suing  the  mortgage,  had  sued 
the  tenant  upon  his  notes.  If  he  had  set  up  the  defense  of 
infancy,  it  might  well  have  been  answered  that  they  were  given 
as  part  of  the  consideration  for  the  purchase  of  the  land  which 
the  tenant  at  full  age  chose  to  retain.  And  this  act  of  his  is 
equiTalent  to  an  express  promise  to  pay  the  notes.  If  the  notes 
would  be  good,  the  mortgage  is  good  by  which  they  are  secured. 
They  all  stand  upon  the  same  principle.  By  discharging  their 
mortgage  from  Cushman,  the  demandants  virtually  united  with 
him  in  assuring  the  land  to  the  tenant.  There  was  a  privy  be- 
tween all  concerned,  by  which  what  was  done  may,  and  ought 
to  be,  considered  as  parts  of  the  same  contract.  If  the  tenant 
would  affirm,  he  must  affirm  the  whole.  He  cannot  adopt  part 
and  reject  part.  Nor  is  injustice,  from  this  view  of  the  case, 
done  to  Edwards,  the  tenant's  grantee.  He  took  the  land,  as 
erery  other  grantee  does,  subject  to  all  prior  lawful  incum- 
brances. If  he  has  not  retained  a  part  of  the  purchase-money, 
to  be  applied  to  their  extinguishment,  he  is,  or  might  have  been 
eecored  by  the  covenants  of  his  grantor.  Upon  the  facts  agreedf 
the  opinion  of  the  court  is  that  the  tenant  must  be  called. 
Tenant  defaulted. 


BOWDOINHAM   V.  BlOHMOND. 

[6  Obebtlbav,  112.J 
CjWXWlin f UTIOH AUTY    OW    ACT    iMPAXRTirO    ObuOATION     OF    Ck>NTBACT.— 

Where  an  met,  inoorporating  part  of  a  town  into  a  new  town,  provided 
that  the  latter  ahonld  sapport  its  proportion  of  all  the  paupers  then  sup- 
ported, in  whole  or  in  part,  by  the  original  town,  a  subsequent  act,  ez- 
ODerattog  the  new  town  from  such  liability,  in  future,  is  unconstitutiona] 
and  void,  as  tmpairiBg  the  obligation  of  contracts. 
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AssiTMPSiT  upon  a  case  stated  by  the  parties.  The  opinion 
states  the  case. 

Greerdeftf  and  JeweU,  for  the  plaintiflb. 

Allen,  for  the  defendants. 

Mellen,  0.  J.  On  the  tenth  of  February,  1823,  when  the 
town  of  Bowdoinham  was  divided,  and  the  northerly  part  of  it 
erected  into  a  town  by  the  name  of  Bichmond,  all  the  paupera, 
sixteen  in  number,  which  were  then  charg^eable  as  such  to  Bow- 
doinham, lived  in  that  part  of  the  original  town  which  is  now 
Bowdoinham,  except  one,  and  she  lived  in  that  part  of  the  orig- 
inal town  which  is  now  Bichmond.  The  act  of  incorporation, 
in  the  fifth  section,  declares,  *'  that  the  said  town  of  Bichmond 
shall  be  held  to  support  their  proportion  of  all  paupers  now 
supported  in  whole  or  in  part  by  Bowdoinham."  And  after  giv- 
ing certain  rights  to  each  town,  the  section  is  concladed  in  these 
words,  "and  if  either  town  shall  neglect  or  refuse  to  comply  with 
the  provisions  of  t  his  act,  the  other  town  may  have  an  action  on 
the  case  against  such  delinquent  town,  to  recover  what  in 
equity  and  good  conscience  may  be  due  to  it."  Upon  the  peti- 
tion of  the  town  of  Bichmond,  the  legislature,  on  the  fifteenth 
of  February,  1825,  passed  another  act,  declaring,  'Hhat  from 
and  after  the  first  day  of  May  next,  the  town  of  Bichmond  shall 
not  be  holden  to  support  or  contribute  to  the  support  of  any 
pauper  who  resided  within  the  limits  of  the  town  of  Bowdoin- 
ham on  the  tenth  day  of  February,  1823,  but  shall  be  holden  to 
support  all  paupers  who  reside  on  that  day  within  the  limits  of 
the  town  of  Bichmond."  On  the  presentment  of  the  petition 
by  Bichmond  for  this  second  act,  the  usual  notice  was  ordered 
and  given;  but  no  notice  was  taken  of  it  by  Bowdoinham,  or 
any  of  its  officers.  The  question  is  whether  Bowdoinham  is 
bound  by  this  second  act,  to  the  passage  of  which  they  never 
gave  any  express  or  implied  assent.  It  is  admitted  that  the 
legislature  has  power  to  incorporate  towns  of  such  dimensions 
and  form,  and  by  such  boundaries,  as  they  may  judge  proper, 
and  alter  such  boundaries  at  their  pleasure;  and  that  they  may, 
by  annexing  a  part  of  one  town  to  an  adjoining  town,  mate- 
rially change  the  amount  and  value  of  the  taxable  property, 
as  well  as  the  number  of  inhabitants,  by  enlarging  one  town 
and  diminishing  the  other. 

As  we  had  occasion  to  observe  in  North  Tarmouih  v.  Cumber- 
landy  G  Greenl.  29,  it  is  matter  of  notoriety  that  where  towns 
are  divided,  it  is  clone  on  ])etition,  and  after  an  order  of  notice; 
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the  object  of  wliioh  notice  is  thi^t  the  town  may  be  heard,  and, 
if  diTided,  that  its  interest  may  be  guarded  by  such  provisions 
in  the  act  as  circumstances  may  render  just  and  proper;  and 
these  are  generally  matters  of  arrangement  by  those  imme- 
diately to  be  affected.  In  such  a  manner,  according  to  the 
common  course  of  business,  the  provisions  of  the  act  incorpo- 
lating  Bichmond,  without  any  question,  were  prepared.  Har- 
ing  been  made  a  part  of  the  act  of  incorporation,  and  Rich- 
mond having  complied  with  the  terms  of  the  act,  and  for  two 
years  paid  to  Bowdoinham  the  proportion  of  pauper  expense 
dne  to  them  according  to  the  above  terms,  we  must  consider 
the  arrangements  and  provisions  before  mentioned  in  the  nature 
of  a  contract,  whereby  Bowdoinham  had  acquired  a  vested  right 
to  the  settled  proportion  of  the  expense  of  supporting  the 
paupers  living  in  Bowdoinham  at  the  time  the  act  of  incorpora- 
tion was  passed,  and  a  vested  right  of  action  to  recover  such 
proportion.  The  act  of  February  15,  1825,  professes  to  ab- 
Bolre  the  town  of  Bichmond  from  the  payment  of  a  large  part 
of  the  proportion  of  expense  which  they  were  bound  by  the  first 
act  to  pay  to  Bowdoinham.  Had  the  legislature  a  constitu- 
tional right  to  pass  the  latter  act,  in  its  very  terms  impairing 
the  obligation  of  the  contract  on  the  part  of  Richmond,  created 
by  the  first  act?  If  it  does  impair  the  obligation  of  a  contract, 
then,  according  to  the  express  language  of  the  constitution  of 
the  United  States  and  of  this  state,  the  legislature  transcended 
their  powers  in  enacting  it,  and  this  court  is  bound  to  declare 
it  void;  for  they  are  bound  to  support  those  constitutions.  No 
law  ought  to  be  pronounced  unconstitutional  and  void,  unless 
it  appears  clearly  to  be  so;  but  when  such  is  the  fact,  our  duty 
is  plain.  It  is  not,  however,  to  be  supposed  that  such  laws  are 
ever  enacted  with  a  belief  or  apprehension  of  their  unconstitu- 
tionality at  the  time. 

The  cases  cited  by  the  counsel  for  the  plaintiff  seem  to  estab- 
liah  the  principle  on  which  he  relies.  In  Brwnawick  v.  Litchfield^ 
2  Greenl.  28,  and  in  Hampshire  v.  Franklin,  IG  Mass.  88,  cited 
fay  the  defendauts'  counsel,  it  is  distiuctly  clecliired  that  no  act 
or  resolve  of  the  legislature  can  of  itself  create  u  debt  from  one 
corporation  or  person  to  another,  but  only  by  the  consent,  ex- 
press or  implied,  of  the  party  to  be  charged.  We  think  no  Huch 
assent  can  be  implied  from  the  silence  of  Bowdoinham,  in  respect 
to  the  petition  for  the  passage  of  the  second  act.  The  town  proba- 
Uy  considered  that  the  legislature  had  no  authority  to  pass  such 
a  law,  and  chose  to  leave  the  question  of  constitutionality,  should 
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it  become  neceBsarj,  to  judicial  decision.  The  couDBel  for  the 
defendants  has  placed  the  defense  of  the  cause  upon  the  power 
of  the  legislature  as  to  the  incorporation  of  towns  and  change  of 
boundaries,  and  annexation  of  particular  persons  or  estates  to 
one  to^n,  formerly  belonging  to  another.  It  is  contended  thab 
bj  the  exercise  of  this  acknowledged  power,  the  legislature  may 
increase  the  expenses  and  taxes  of  the  inhabitants  of  one  town, 
and  in  the  same  degree  diminish  those  of  the  inhabitants  of 
another  town,  by  increasing  its  population  and  property;  and 
that  what  may  be  done  lawfully  in  an  indirect  manner  may  be 
lawfully  done  in  a  direct  one.  We  do  not  perceive  the  merits 
of  this  argument.  It  does  not  meet  the  objection  urged  by  the 
plaintiff's  counsel.  It  is  true  that  a  change  of  boundaries  or 
transfer  of  individuals  from  one  town  to  another,  with  their 
property,  may  produce  the  effect  stated;  but  increasing  the 
taxes  on  the  individuals  of  a  town,  reduced  in  numbers  and  prop- 
erty in  the  manner  mentioned,  has  no  effect  whatever  upon  the 
contracts  of  the  corporation  and  the  obligations  imposed  by 
those  contracts.  The  claim  of  one  town  on  another  town  is 
not  in  any  degree  impaired  by  such  changes  as  to  boundaries, 
or  property,  or  inhabitants.  The  burdens  of  the  diminished 
town  may  be  increased  on  the  inhabitants,  but  a  creditor  of  the 
town  suffers  nothing  by  this  circumstance.  The  latter  act,  if 
enforced,  would  benefit  the  town  of  Richmond,  by  relieving 
them  from  the  payment  of  a  part  of  the  debt  they  owe  to  Bow- 
doinbam;  and  would  injure  that  town  by  divesting  them  of  a 
part  of  their  property  and  the  right  to  recover  its  value.  Legiti- 
mate legislatioii  can  not  produce  such  effects  as  these. 

We  therefore,  though  unwillingly,  must  pronounce  the  act 
of  the  fifteenth  of  February,  1825,  as  repugnant  to  the  consti- 
tution of  the  United  States  and  of  this  state,  for  the  reason 
assigned  in  this  opinion.  According  to  the  agreement  of  the 
parties,  the  defendants  must  be  defaulted. 


CoTTLE   V.  COTTLB. 

[6  Okexkukaw,  140.] 

SxTTiNO  Asms  Verdict  vor  Improper  Conduct  ov  Juror. — ^Where  the 
prevailing  party  to  an  action,  during  the  term  of  court,  but  previous  to 
the  trial,  took  one  of  the  jurors  in  his  sleigh  several  miles  to  the  house 
of  a  friend,  where  he  wss  hospitably  entertained,  the  verdict  was  for 
this  cause  set  aside. 
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MonoH  to  set  aside  verdict    The  opinion  states  tbe  case. 
WUtiam8,  for  the  plaintiff. 
Fuller,  for  the  defendant. 

Weston,  J.  The  party  obtaining  a  verdict  in  this  case'  did, 
doriDg  the  session  of  the  court  at  which  his  action  was  tried, 
cany  one  of  the  jnty  to  whom  his  cause  was  submitted,  kn.0W" 
ing  him  to  be  a  juror,  seyeral  miles  in  a  sleigh  to  the  house  of  a 
friend  of  the  party,  where  the  juror  was  gratuitously  provided 
with  refreshments  and  lodging.  Whether  furnished  at  the 
party's  own  house,  or  at  the  house  of  another  by  his  proonre- 
ment,  either  as  an  act  of  hospitality,  or  for  a  pecuniary  com- 
penaalion  to  be  paid  by  the  party,  it  is  equally  exceptionable 
This  IB  by  statute  made  a  sufficient  reason,  at  the  discretion  o' 
the  court,  to  set  aside  the  verdict:  Stat.  1821,  c.  84,  sec.  15. 
There  is  no  doubt,  also,  that  at  common  law,  independent  of 
the  statute,  it  would  afford  just  ground  for  the  interposition  of 
the  court.  There  is  too  much  reason  to  believe  that  the  party 
ifitended  to  practice  with  the  juror.  He  sought  his  society, 
aad  attempted  to  impress  his  mind  with  the  justice  of  his  claim. 
It  is  insisted  that  the  juror  was  not  in  fact  influenced,  and  that 
justice  has  been  done  between  the  parties.  It  may  be  so;  but 
it  may  be  useful  to  the  party  to  learn  that  a  good  cause  may  be 
injured,  but  can  not  be  promoted,  by  conduct  of  this  sort,  and 
to  the  public  generally,  to  know  that  it  will  be  tolerated  in  no 
case  whatever. 

New  trial  granted. 


Faeeab  V.  Stackpole. 

[6  QXEBKIXAM,  164.] 

^Ecnaar  cr  rs  Natubb  Pxbsonal,  whkn  Fittbd  ani>  Pbbparkd  to  bs 
UsKD  wrrB  Real  Estate,  and  necessary  for  its  beneficial  use,  becomes 
a  part  of  the  realty,  and,  if  on  the  premises  at  the  time  of  the  convey- 
snoe,  passes  by  deed  of  sach  realty. 

CmmETANCX  or  Saw-ioll  with  Appubtsnancbs  conveys  the  mill-chains, 
dog*  and  ban,  in  their  proper  places  in  the  mill  at  the  time  of  the  exe- 
cation  of  the  deed. 

Fasol  Evzdxkcs  ov  UaAOX  ia  admissible  to  explain  the  terms  of  a  deed. 

Tboveb  for  a  mill*chain,  dogs  and  bars,  tried  upon  the  gen- 
end  iflsoe.  The  plaintiffs  claimed  title  under  a  deed  from  the 
defendant  to  Bedington,  and  from  him  to  them,  conveying  a 
nwHDill,  with  the  privileges  and  appurtenances.    They  proved 
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that  the  chain,  dogs  and  bam  were  in  their  appropriate  places 
in  the  mill  when  the  deeds  were  made.  The  chain  was  so  ar- 
ranged that  it  conld  be  hooked  or  unhooked  at  pleasure,  and 
the  judge,  for  this  reason,  ruled  that  it  was  a  personal  chattel, 
which  did  not  pass  by  the  deed,  unless  bj  uniform  usage  it  was 
considered  part  of  the  mill.  Both  sides  offered  evidence  on  the 
question  of  usage,  and  the  jury  found  for  the  plaintifftu 

AUen^  for  the  defendant,  contended  that  parol  testimony  was 
inadmissible;  1.  Because  it  went  to  control  a  contract  in  writ- 
ing which  contained  neither  a  latent  ambiguity  nor  any  refer- 
ence to  extraneous  drcumstances:  King  y.  King,  7  Mass.  496; 
Brigham  v.  Bogera,  17  Id.  671;  Bayard  y.  Malcolm,  1  Johns.  453. 
2.  If  the  chattels  were  personal  estate,  they  are  not  conveyed 
by  the  deed;  if  they  are  part  of  the  realty,  then  the  parol  testi- 
mony was  inadmissible  by  the  statute  of  frauds.  8.  If  the  evi- 
dence was  meant  to  prove  an  independent  contract,  it  is  opposed 
by  the  statute  of  frauds,  because  there  was  no  delivery,  no  mem- 
orandum in  writing,  nor  earnest  paid,  and  the  value  exceeded 
thirty  dollars:  Heermance  y,  Vemony,  6  Johns.  6.  These  chat- 
tels did  not  pass  by  a  deed  of  the  mill,  because  they  were  not 
fixtures:  Mwea  v.  Haw,  8  East,  28;  Cresson  v.  Stout,  17  Johns. 
116  [8  Am.  Dec.  873];  Briggs  v.  Strange,  17  Mass.  406;  Oale  v. 
Ward,  14  Id.  353  [7  Am.  Dec.  228];  Onicm  Bank  v.  Emerscm,  15 
Id.  159. 

Williams,  Bedington  and  Codman,  for  the  plaintifb. 

By  Court,  Weston,  J.  If  the  chain  in  question  passed  as  a 
constituent  part  of  the  mill,  the  plaintiffs  have  made  out  their 
title,  and  have  a  right  to  judgment  on  the  verdict.  A  consid- 
erable portion  of  the  machinery  and  power  of  a  mill,  like  that 
conveyed  by  the  defendant,  is  designed  to  be  applied  to  draw 
up  logs  into  the  mill,  which  is  essential  to  the  operation  of  one 
of  tbis  conBtruction.  It  is  not  denied  that  other  parts  of  the 
machinery  intended  for  this  purpose  go  with  the  mill;  but  it  is 
insisted  that  the  chain  is  of  the  nature  of  personal  property, 
and  therefore  passes  not  by  a  deed  of  the  realty  unless  specially 
named.  To  this  it  may  be  answered:  1.  That  if  it  be  an  essen- 
tial part  of  the  mill  it  is  included  in  that  term,  whether  real 
or  personal;  2.  That  that  which  is  in  its  nature  personal  may 
chaijge  its  character  if  fixed,  used,  and  appropriated  to  that 
which  is  real.  Is  it  too  much  to  say  that  the  mill  is  incomplete, 
without  a  chain,  a  cable,  or  other  substitute?  It  may  be  that  a 
millwright,  who  conti*acts  to  erect  a  mill  and  to  furnish  mate- 
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rials,  may  be  deemed  to  have  completed  bis  engagement  with- 
out supplying  a  chain.  One  millwright,  a  witness  in  this  case, 
has  testified  that  such  is  his  impression.  And  if  this  is  under- 
stood generally,  his  contract  might  not  extend  further.  Bud 
the  owner  would  find  that  he  had  yet  something  more  to  pro- 
cure before  the  mill  could  be  in  a  position  to  operate.  The 
chain  is  the  last  of  the  parts  in  the  machinery  to  which  the  im* 
palling  power  is  communicated  to  effect  the  object  in  view.  Its 
actual  location  in  the  succession  of  parts  can  make  no  differ- 
ence. If  it  is  in  its  nature  essential  to  the  mill,  it  is  included 
in  that  term;  and  that,  as  has  been  before  remarked,  whether  it 
be  personal  or  real  property.  But,  upon  consideration,  we  are 
of  opinion  that  it  ought  to  be  regarded  as  appertaining  to  and 
constituting  a  part  of  the  realty. 

It  is  an  ancient  principle  of  law,  that  certain  things  which  in 
their  nature  are  personal  property,  when  attached  to  the  realty 
become  part  of  it  as  fixtures.  One  criterion  is,  that  if  that 
which  is  ordinarily  personal  be  so  fixed  to  the  realty  that  it  can 
not  be  severed  therefrom  without  damage,  it  becomes  part  of 
tbe  realty;  as  wainscot  work,  and  old  fixed  and  dormant  tables 
and  benches.  Other  things  pass  as  incident  to  the  realty;  as 
doves  in  a  dove  house,  fish  in  a  pond,  or  deer  in  a  park :  2  Com. 
Dig.  Biens  B.  On  the  other  hand,  as  between  landlord  and 
tenant,  for  the  benefit  of  trade,  in  modern  times  many  things 
are  regarded  as  personal  which,  as  between  the  heir  and  execu- 
tor, would  descend  to  the  heir  as  part  of  the  inheritance.  Al- 
though the  being  fastened  or  fixed  to  the  freehold  is  the  lead- 
ing principle  in  many  of  the  cases  iu  regard  to  fixtures,  it  has 
not  been  the  only  one.  Windows,  doors,  and  window  shutters 
are  often  hung,  but  not  fastened,  to  a  building.  Yet,  they  are 
properly  part  of  the  real  estate  and  pass  with  it,  because  it 
id  not  the  mere  fixing  or  fastening  which  is  regarded,  but  the 
nae,  nature,  and  intention:  Dane's  Abr.  c.  7G,  art.  8,  sec.  39. 
Modem  times  have  been  fruitful  in  inventions  and  improve- 
ments for  the  more  secure  and  comfortable  use  of  buildings  us 
well  as  of  many  other  things  which  administer  to  the  enjoyment 
of  life.  Venetian  blinds,  which  admit  the  air  and  exclude  the 
son  whenever  it  is  desirable  to  do  so,  are  of  modern  use;  so  are 
lightning  rods,  which  have  now  become  common  in  this  coun- 
try and  in  Europe.  These  might  be  removed  from  buildings 
▼ithout  damage,  yet  as  suited  and  adapted  to  tbe  buildiugs 
upon  which  they  are  placed,  and  as  incident  thereto,  they  aro 
doubtless  part  of  the  inheritance,  and  would  pass  by  deed  us 
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appertaining  to  the  realty.  But  the  genius  and  enterprise  of 
the  hist  half  centoiy  has  been  in  nothing  more  remarkable  than 
in  the  employment  of  some  of  the  great  agents  of  nature,  by 
means  of  machinery,  to  an  infinite  variety  of  purposes  for  the 
saving  of  homan  labor.  Hence  there  has  arisen  in  oar  conntiy 
a  multitade  of  establishments  for  working  in  cotton,  wool, 
wood,  iron,  and  marble,  some  under  the  denomination  of  mills, 
and  others  of  factories,  propelled  generally  by  water  power,  but 
sometimes  by  steam.  These  establishments  have  in  many  in« 
stances,  perhaps  in  most,  acquired  a  general  name  which  is 
understood  to  embrace  all  their  essential  parts,  not  only  the 
building  which  shelters,  incloses,  and  secures  the  machinery, 
but  the  machinery  itself.  Much  of  it  might  be  easily  detached 
without  injury  to  the  remaining  parts  or  to  the  building,  but  it 
would  be  a  very  narrow  construction  which  should  exclude  it 
from  passing  by  the  general  name  by  which  the  establishment 
is  known,  whether  ot  mill  or  factory.  The  general  principles 
of  law  must  be  applied  to  new  kinds  of  property,  as  they  spring 
into  existence  in  the  progress  of  society,  according  to  their 
nature  and  incidents  and  the  common  sense  of  the  community. 
The  law  will  take  notice  of  the  mutations  of  language,  and  of 
the  meaning  of  new  terms,  applied  to  new  subjects,  as  they 
arise.  In  other  words,  it  will  understand  terms  used  by  par- 
ties in  their  contracts,  whether  executed  or  executory,  whether 
in  relation  to  real  or  personal  estate,  according  to  their  ordi- 
nary meaning  and  acceptation. 

There  was  at  Bath,  in  this  state,  a  saw  mill  propelled  by 
steam,  generally  called  the  steam  saw  mill.  Suppose  this  es- 
tablishment had  been  conveyed  by  the  name  of  steam  saw  mill, 
without  a  more  particular  description.  What  would  pass? 
There  is  nothing  in  the  books  with  respect  to  this  species  of 
property,  for  it  is  of  quite  modem  invention,  and  there  is  no 
other  mill  of  the  kind  in  this  part  of  the  country.  If  you  ex- 
clude such  parts  of  the  machinery  as  may  be  detached  without 
injury  to  the  other  parts  or  to  the  building,  you  leave  it  muti- 
lated, incomplete,  and  insufficient  to  perform  its  intended  op- 
erations. The  parties,  in  using  the  general  term,  would  intend 
to  embrace  whatever  was  essential  to  it,  according  to  its  nature 
and  design,  and  the  law  would  doubtless  so  construe  the  con- 
veyance as  to  effectuate  the  lawful  intention  of  the  parties.  Salt 
pans  have  been  held  to  pass  with  the  realty,  and  to  belong  to 
the  inheritance,  because  adapted  and  designed  for,  and  inci- 
dent to.  an  establishment  for  the  manufacture  of  salt.    The 
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prineiple  is,  that  certain  things  personal  in  their  nature,  when 
fitted  and  prepared  to  be  used  with  real  estate,  change  their 
character  and  appertain  to  the  realty  as  an  incident  or  acces- 
Boiy  to  its  principal.  Upon  this  ground  we  are  satisfied  that 
tbe  chain  in  question,  being  in  the  mill  at  the  time,  and  essen- 
tial to  its  beneficial  enjoyment,  passed  by  the  deed  of  the  de- 
fendant to  Asa  Bedingtuu,  under  whom  the  plaintiffs  claim, 
independent  of  any  reference  to  usage.  The  verdict  is  there- 
fore BustaiDed,  although  not  upon  a  ground  in  accordance  with 
the  impressions  of  the  judge  who  presided  at  the  trial. 

This  we  think,  upon  the  whole,  a  fair  application  of  the  prin- 
ciples of  law  to  the  case.  Had  the  term  mill,  however,  by 
uniform  and  general  usage,  been  understood  not  to  embrace  the 
chain,  a  dififerent  construction  would  no  doubt  have  obtained; 
for  it  is  a  term  of  art,  the  proper  meaning  of  which  would  be 
fixed  by  the  general  understanding  of  those  who  are  skilled  and 
experienced  in  it.  If  they  were  not  agreed,  the  law  would 
adopt  that  which  was  most  general,  and  which  would  best  ac- 
cord with  the  nature  and  character  of  the  subject-matter.  The 
jorj  have  found  upon  the  evidence  submitted  to  them,  that  by 
general  and  uniform  usage  the  chain  passed  by  a  deed  of  the 
mill.  This  finding  was  somewhat  stronger  than  the  evidence 
warranted.  It  did  appear  that  there  had  been  exceptions  to 
this  usage,  but  the  weight  of  evidence  went  to  support  it.  At 
any  rate,  it  is  apparent  that  the  usage  is  rather  in  favor  than 
against  the  construction  we  have  adopted.  But  we  are  of  opin- 
ion that  the  tide  of  the  plaintiff  is  well  supported  by  the  deed; 
independent  of  usage,  it  becomes  unnecessary  to  decide  upon  the 
competency  or  effect  of  the  testimony  adduced  upon  this  point. 

Jnd<nnent  on  the  verdict. 


In  Swijt  y.  7%am|Mon,  9  Conn.  63,  it  was  held  that  machinery  of  a  cotton 
bctory,  in  no  way  attached  or  aecnred  to  the  building,  consisting  of  spinning 
iriffles  standing  upon  the  floor,  around  the  feet  of  which  deets  were  placed 
and  nailed  to  the  floor,  and  also  of  other  machines,  to  the  posts  of  which  iron 
plates  were  attached,  through  which  wood  screws  passed,  fastening  them  into 
the  floor,  was  personal  property.  In  Voorftia  v.  Freeman,  2  Watts  and  Serg. 
116,  it  was  decided  that  in  a  manufactory  or  mill,  machinery  which  is  a  con- 
■titaent  part  of  the  manufactory,  to  the  purposes  of  which  the  building  has 
lieen  adapted,  and  without  which  it  would  cease  to  be  such  manufactory,  ia 
a  part  oi  the  freehold,  although  it  be  not  actually  fastened  to  it.  In  the  case 
last  cited,  Gibson,  C.  J.,  delivering  the  opinion  of  the  court,  cited  the  case  of 
Farrar  v.  StackpoU,  and  said  that  the  principle  therein  stated  "must  sooner 
or  later  rule  every  case  of  the  sort.*'  In  Clay  v.  Iloldaftip,  17  Serg.  &  K  413 
[17  AoL  Dec.  680],  it  was  held  that  a  copper  kettle  or  boiler  in  a  brew-house 
w  a  part  of  the  freehold.  See  note  to  this  case  for  an  exhaustive  discussion 
c<  this  question. 
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Emebson  v.  Fibk. 

(8  QmMEauur,  30O.] 

OwHXR  OF  Land  has  a  Ldbn  on  thx  Tdcbbr  cat  on  and  remoT«d  £rom  the 
land,  where  the  contract  nnder  which  the  catting  and  removal  were  done 
provides  that  he  shall  retain  the  sole  ownerahip  of  the  timber  until  he 
receives  the  proportion  thereof  allowed  to  him  for  stumpage  and  is  paid 
all  moneys  due  to  him  for  advances  made  to  the  other  parties  to  the  con- 
tract; and  where  it  is  provided  that  the  owner  shall  be  paid  for  his  pro- 
portion of  the  timber  not  cat  by  the  other  contractors  within  the  time 
limited  in  the  contract,  and  all  the  timber  cut  is  pledged  for  such  pay- 
ment, he  retains  a  lien  on  all  the  timber  cut  after  as  well  as  that  cut  dar- 
ing the  time  so  limited. 

A  License  to  Cut  Timber  on  the  Gbantob's  Land  is  not  assignable. 

Bailees  for  Special  Purpose  have  no  Bight  to  Sell  the  property  bailed, 
and,  upon  such  sale,  the  bailment  is  determined,  and  the  real  owner  may 
replevy  it  from  the  vendee. 

Replevin,  for  certain  mill  logs  which  the  plaintiff  alleged  to 
be  bis  property.  The  defendants  claimed  the  logs  under  a  pur- 
chase from  Tobias  Michael  and  Hugh  Alexander,  who  had  cut 
tbem  principally  in  the  year  1827,  on  land  belonging  to  the 
plaintiff,  under  a  contract  made  in  November,  1825.  By  the 
contract  the  plaintiff  granted  them  permission  to  enter  upon  the 
land  and  cut  and  carry  away  all  the  pine  timber  thereon  Buita- 
ble  for  boards.  And  Michael  and  Alexander  bound  themselves 
to  cut  and  haul  from  the  premises  all  the  pine  timber  suitable 
for  sawing  into  boards,  and  deposit  the  timber  so  cut  safely  in 
a  boom,  one  fourth  for  the  plaintiff  and  the  other  three  fourths 
for  themselves,  but  Emerson  to  retain  the  sole  ownership  c»f  the 
whole  until  he  had  accepted  his  one  fourth,  and  been  paid  all 
suras  of  money  advanced  to  them  by  him.  It  was  also  agreed 
by  tbem  to  pay  to  bim  the  value  of  one  fourth  of  all  timber  which 
they  failed  to  cut  and  remove  from  tbe  land  during  the  winter 
and  spring  of  1825,  for  tbe  payment  of  which  sum  all  the 
limber  referred  to  above  should  be  pledged.  After  tbe  plaint- 
iff's one  fourth  was  taken  out  and  all  advances  made  by  him 
paid,  tbe  remaining  three  fourths  of  tbe  timber  was  to  be  deliv- 
ered  over  to  Michael  and  Alexander.  The  contract  was  under 
seal  and  signed  by  plaintiff  and  Michael  only.  Tbe  plaintiff 
proved  by  the  declarations  of  the  defendants  that  they  had  pur- 
chased tbe  interest  of  Michael  and  Alexander  in  the  logs  and 
were  ready  to  fulfill  the  obligations  of  their  vendors  to  the 
plaintiff.  The  logs  were  replevied  while  on  their  way  to  Still- 
water, where  they  were  to  be  placed  in  the  boom.  It  also  a|)* 
peared  that  at  the  time  of  the  replevin  Michael  and  Alexander 
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were  indebted  to  the  plaintiff  in  a  sum  exceeding  six  hundred 
dollars,  and  it  was  the  general  u'eage  in  that  part  of  the  country, 
in  cases  like  this,  for  the  owner  of  the  land  to  retain  a  lien  on 
the  logs  for  the  security  of  Lis  fourth  part.  The  defendants 
requested  the  judge  to  instruct  the  jury  that  the  plaintiff  had 
no  right  to  replevy  the  logs,  but  the  judge  instructed  them 
that  he  had  in  such  case  the  right  to  replevy  them.  The  jur} 
found  for  the  plaintiff,  and  the  judge,  at  the  defendants'  re- 
quest, reaerred  the  question  of  the  correctness  of  his  instruc- 
tions for  the  opinion  of  the  court. 

AUen  and  McOaw,  for  the  defendants,  contended  that  this 
action  would  not  lie,  because  the  possession  of-  the  defendants 
was  lawful.  The  plaintiff,  by  his  own  contract,  had  no  right 
to  the  possession  until  the  logs  should  arrive  at  Stillwater: 
Wtpnan  v.  Dorr,  3  Greenl.  183;  Ward  v.  McAuley,  4  T.  R.  489; 
Gordon  ▼.  Harper,  7  Id.  9;  Smith  v.  Plummer,  15  East,  489. 

Odnian  and  Sprague,  for  the  plaintiff. 

By  Court,  Wbston,  J.     The  issue  submitted  to  the  jury  in 
this  case  was,  whether  the  logs  in  controversy  were  the  property 
of  the  plaintiff.    They  were  instructed  by  the  judge  at  the  trial 
that  if  they  were  satisfied  that  the  timber  was  cut  on  the  land 
described  in  the  contract  made  between  the  plaintiff  and  Tobias 
Michael  and  Hugh  Alexander,  on  the  thirtieth  of  November, 
1825,  the  plaintiff  was  entitled  to  their  verdict.     We  are  called 
upon  to  decide  upon  the  correctness  of  this  instruction.     The 
timber  was  originally  the  property  of  the  plaintiff,  and  must 
be  understood  to  have  continued  his,  unless  he  had  parted  with 
it.    Michael  and  Alexander  had  permission  to  enter  upon  the 
land,  to  cut  the  timber,  to  cause  it  to  be  transported  to  Still** 
water,  there  to  saw  it,  and  thence  to  run  the  boards  to  Bangor. 
That  no  question  might  arise  as  to  whose  property  the  timber, 
logs,  and  boards  were  to  be  considered  in  their  various  stages, 
it  was  expressly  provided  that  the  plaintiff  should  retain  the 
sole  ownership  until  satisfied  that  the  fourth  part,  to  be  de- 
posited for  his  special  use,  was  "of  an  average  quality  with 
the  whole,  and  until  paid  all  money  and  debts  due  to  said 
Emerson  from  said  Tobias  and  Hugh,  or  either  of  them,  at  that 
time,  for  either  money,  goods,  oxen,  or  any  other  advances 
made  for  them/'    It  is  therefore  so  far  from  being  true  that 
any  change  of  property  in  the  transit  is  to  be  implied  from  the 
eoutract,  that  it  is  therein  expressly  negatived. 
It  is,  however,  insisted  that  these  terms  are  limited  to  the 
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timber  that  should  be  cut  the  winter  and  spring  following  the 
date  of  the  contract,  and  that  they  do  not  attach  to  such  as 
might  be  cut  subsequently;  that  Michael  and  Alexander  were 
the  purchasers  of  the  timber,  which  remained  on  the  land  after 
1826;  and  that  the  logs  replevied,  having  been  wholly  or 
principally  cut  in  1827,  can  not  be  regarded  as  the  property  of 
the  plaintiff.  They  stipulated  that  they  would  cut  all  the  pine 
timber  suitable  for  boards,  within  the  limits  specified,  which  a 
prudent  man  would  cut  from  his  own  land.  But  for  this  pro- 
vision, their  interests  might  have  tempted  them  to  cut  only 
that  which  was  most  valuable  and  most  accessible.  That  the 
plaintiff  might  be  secure  on  this  point,  he  required  that  they 
should  pay  for  what  might  remain  after  the  first  season  in  the 
same  manner  as  if  they  had  cut  the  whole;  and  that  he  should 
retain  for  the  fulfillment  of  this  part  of  the  agreement,  as  much 
as  for  his  fourth  part  of  what  might  be  actually  cut  the  first  sea- 
son, and  for  his  advances.  If  these  engagements  on  their  part  had 
actually  been  complied  with  in  1826,  and  the  plaintiff  had  been 
'  paid  for  his  whole  timber  and  advances,  that  which  remained 
on  the  land  might  be  considered  as  transferred  to  them  for  their 
separate  and  proper  use.  This,  although  not  expressly  stipu- 
lated, would  fairly  result  from  the  fact  of  payment.  But  pay- 
ment is  not  pretended.  If  by  the  terms  of  the  contract  the 
plaintiff's  right  to  retain  his  original  title  to  the  timber  was 
restricted  to  such  as  might  be  cut  the  first  season;  if  they  ab- 
stained from  cutting  that  season,  he  would  subsequently  retain 
only  a  personal  remedy  against  them  for  the  timber  and  ad- 
vances, upon  which  it  is  manifest  he  did  not  intend  to  rely. 
He  clearly  guards  against  such  an  implication,  providing  that 
no  part  of  the  property  should  be  held  to  be  theirs,  until  he 
was  paid  and  indemnified.  Then,  and  then  only,  such  of  the 
boards  as  might  not  be  wanted  for  this  purpose  were  to  be  dor 
livered  over  to  them. 

But  it  is  urged  that  if  the  general  property  was  in  the  plaint- 
iff, yet,  if  at  the  time  of  the  replevin  he  had  no  right  to  the 
possession,  his  action  can  not  be  maintained;  and  that  he  was 
not  entitled  to  possession  while  the  logs  were  on  their  way  to 
the  place  of  their  destination.  It  might  admit  of  question 
whether,  if  Michael  and  Alexander  had  not  sold  the  logs,  the 
plaintiff  might  not  have  taken  possession  of  them  in  their  transit, 
as  he  expressly  retained  the  sole  ownership  to  himself.  If  he 
had  done  so,  to  the  prejudice  of  their  just  expectations  under 
the  contract,  he  would  doubtless  have  been  bound  to  indemnify 
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them  for  any  loss  they  might  have  suffered  from  his  interfer- 
ence. But  however  this  may  be,  we  are  well  satisfied  that  the 
agency,  authority,  or  license  given  or  confided  to  them  by  the 
plaintiff  was  not  assignable.  The  plaintiff  had  a  right  to  ap- 
point his  own  agents  in  the  management  of  his  property,  and 
they  could  have  no  authority  to  substitute  others.  If  a  party 
license  A.  to  cut  timber  upon  his  grounds,  A.  has  no  right  to 
transfer  such  license  to  B.  The  owner  may  repose  a  confidence 
in  the  one,  which  he  would  not  extend  to  the  other.  The  plaintiff 
was  to  remain  the  sole  owner.  This  would  seem  to  take  away 
all  pretense  even  of  special  property  on  the  part  of  Michael 
and  Alexander,  leaving  them  only  a  charge  or  oversight  of  the 
logs,  but  entitled  by  contract  to  a  specific  compensation.  But 
suppose  they  had  a  special  property,  it  could  only  be  as  bailees 
for  a  special  purpose.  They  clearly  had  no  authority  to  sell 
the  logs.  This  would  be  entirely  inconsistent  with  the  rights 
of  the  plaintiff  as  the  general  owner.  But  this  unauthorized 
act,  the  bailment,  and  their  authority  under  it,  was  determined. 
The  defendants  could  derive  no  right  from  the  tortious  act  of 
Uichael  and  Alexander.  The  plaintiff,  the  original  proprietor, 
chose  to  retain  to  himself  his  right  as  sole  owner  until  his  de- 
mands were  satisfied.  This  right,  the  defendants  having  shown 
DO  sufficient  title  against  him,  has  been  properly  sustained  by 
the  verdict. 

The  rule  which  precludes  counsel  from  commenting  on  the 
non-production  of  a  paper  by  the  adverse  party,  unless  such 
party  has  been  notified  to  produce  it  before  trial,  is  designed  to 
protect  him  from  any  unfavorable  inferences  to  be  drawn  from  his 
omission  to  do  what  he  might  not  know  would  be  expected  of 
him.  It  is  founded,  also,  upon  the  presumption  that  if  season- 
able notice  had  been  given  to  the  party,  he  might  have  pro- 
dnoed  the  evidence  required.  As  the  trial  in  the  case  before 
us  consumed  part  of  two  days,  as  the  paper  in  question  was 
within  a  few  rods  of  the  court  house,  and  the  defendants  were 
notified  to  produce  it  the  first  day  of  the  trial,  which  they  de- 
clined to  do,  the  presiding  judge,  being  of  opinion  that  it  was 
not  a  case  within  the  reason  of  the  rule,  permitted  the  counsel 
for  the  plaintiff  to  comment  on  its  non-production.  Upon  con- 
aideiation,  we  think  it  better  that  it  should  be  understood  here- 
after that  the  rule  will  be  uniformly  enforced  according  to  its 
terms;  jet  under  the  circumstances  of  this  case,  we  are  of  opinion 

that  the  verdict  ought  not  to  be  disturbed  upon  this  objection. 
Judgment  on  the  verdict. 
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Banoob  Bank  v.  Treat. 

[0  Obbxhlbav,  907.] 

Bsoroiiro  an  AonoN  aoainbt  Onb  or  xmi  MAgwa  or  a  Jom  akd  Scr- 
XBAL  Note  is  an  eleetion  by  the  pUuntiff  to  treat  it  ata  asvwal  ooatiaet; 
and  Judgment  againat  one  does  not  enable  the  plaintiff  to  ireat  it  at  a 
joint  contract  at  to  the  others. 

AssxTMPsrr.    The  opinion  states  the  case. 
Wittiamson,  for  the  plaintiffs. 
OUrnan^  for  the  defendants. 

Bj  Court,  Mexjjdi  ,  0.  J.  This  is  an  action  of  assnmpaity  and 
the  declaration  states  that  the  note  was  signed  by  the  defend- 
ants and  Allen  Qilman,  jointly  and  severally,  and  that  a  judg- 
ment had  been  reooTered  on  the  note  against  Gilman  in  a  seyeral 
action  against  him.  The  defendknts  have  moved  in  arrest  of 
judgment,  on  account  of  the  joiner  of  them  in  the  present  suit. 
When  three  persons  by  bond,  covenant  or  note,  jointly  and  sev- 
erally contract,  the  creditor  may  treat  the  contract  as  joint  or 
several  at  his  election,  and  may  join  all  in  the  same  action,  or 
sue  each  one  severally;  but  he  cannot,  except  in  one  case,  sue 
two  of  the  three,  because  that  is  treating  the  contract  neither  as 
joint  nor  several.  But  if  one  of  the  three  be  dead,  and  that  fact 
be  averred  in  the  declaration,  the  surviving  two  may  be  joined. 
In  the  present  case.  Oilman  is  living.  The  plaintiffs  contend 
that  as  judgment  had  been  recovered  against  him,  such  judg- 
ment entitled  them  to  join  the  other  two  in  the  same  manner  as 
though  he  was  dead.  This  is  not  so.  When  they  sued  Oilman 
alone,  they  elected  to  consider  the  promise  or  contract  as  sev- 
eral, and  having  obtained  judgment,  they  are  bound  by  saoh 
election.  In  case  of  death,  the  act  of  Qod  has  deprived  the 
party  of  the  power  of  joining  all  the  contractors,  but  he  may 
still  consider  the  contract  as  joint,  and  sue  the  surviving  two. 
The  plaintiffs  have  disabled  themselves  from  maintaining  this 
action  by  their  former  one:  1  Saund.  291,  e.  The  objection  is 
good  in  arrest  of  judgment,  where  the  fact  relied  on  by  drfend* 
ants  appears  on  the  record,  as  in  the  present  case. 

Judgment  arrested. 
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WiLKiNS  V.  Reed. 

[0  GSBBOJUV,  390.J 

luBQixT  OF  Joorr  OwmBBS  or  Vsssel  fob  Sutfuss. — ^A  negotiable  note 
given  for  mppliee  for  a  veMel  given  by  one  of  two  Joint  owners,  who  was 
abo  the  master,  Jointly  in  hia  own  and  the  other  owner's  name,  bnt  with- 
out aathority  of  the  latter,  is  void  as  to  him;  bat  both  owners  are  liabl 
to  the  promisee  on  the  general  oonnta. 

AflgDMPaiT,  by  the  promisees  against  the  makers  of  a  prom- 
iasoiy  note,  with  the  common  money  counts,  a  guatUtim  vale^nt, 
and  an  insimul  compuiasserU.  All  the  counts  were  for  the  same 
caose  of  action.  The  defendants,  Beed  and  Libby,  were  joint 
owners  of  a  schooner,  of  which  the  former  was  master.  The 
plaiTi tiffs  furnished  her  supplies,  for  which  they  took  a  promis- 
soi^'  note,  signed  by  Beed  in  his  own  name  and  Libby's  jointly. 
Libby  pleaded  that  he  nerer  promised  jointly  with  Beed,  and 
chdmed  that  he  was  not  liable  on  the  general  counts,  because 
the  implied  contract  was  merged  in  the  negotiable  note  given 
bv  Reed.  The  judge  instructed  the  juiy  that  the  note  was  ac- 
cepted in  payment  of  the  account  only  on  the  faith  that  both 
defendants  were  holden  on  it,  and  if  one  of  them  was  not  bound 
be  was  still  liable  on  the  original  cause  of  action.  The  verdict 
was  for  the  plaintiffs,  which  was  taken  subject  to  the  opinion  of 
the  court  on  the  correctness  of  the  instructions. 

CroAy^  for  the  plaintiffs. 

WUnn^  for  the  defendants. 

By  Court,  Mellen,  0.  J.  The  note  declared  on  is  in  form  a  joint 
one,  aud  the  case  finds  that  it  was  never  signed  by  Libby,  or  by 
his  authority,  and  therefore  the  action  is  not  maintainable  on 
the  first  count;  and  the  only  question  is,  whether  it  is  on  either 
of  the  general  counts,  upon  the  original  cause  of  action.  The 
note  being  negotiable,  is  said  to  have  merged  all  implied  prom« 
ises,  and  that  therefore  the  remedy  of  the  plaintiffs  exists  only 
against  Beed  upon  the  note,  on  which  he  may  sustain  a  several 
action  against  him.  There  is  no  doubt  as  to  the  principle  relied 
on  by  the  defendants,  where  the  parties  to  the  implied  and  the 
express  promise  are  the  same.  Nor  is  there  any  doubt  that 
when  a  creditor  of  two  persons,  knowingly  and  intentionally 
takes  the  security  of  one  of  them  only,  which  security  is  valid 
in  law,  the  other  original  debtor  is  considered  discharged.  But 
in  the  present  case  there  is  no  pretense  for  supposing  that  the 
plsintjiflfi  ever  intended  to  extinguish  the  liability  of  Libby. 
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The  very  form  of  the  signature  of  the  note  proves  the  contrary. 
Libby  never  could  be  sued  on  the  original  account,  except  by 
the  present  plaintiffs;  and  in  such  an  action,  the  verdict  and 
judgment  in  this  action  -would  be  pleadable  in  bar.  He  can 
not,  therefore,  be  endangered,  as  the  note  is  void  in  respect  to 
him.  Perfect  justice  has  been  done  by  the  verdict;  and  both 
defendants  are  safe.  Our  opinion  is,  that  the  instructions  of 
the  judge  were  correct. 
Judgment  <m  the  vmUei. 
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PaVBOn's  Adm'bS  V.  DONNEIiL. 

[1  Gill  k  Jomnoa,  1.1 

Wam^iKi  EviDSirGB  is  Oontradiotobt,  it  is  the  nnqneBtioziable  and  ex- 
darivo  zig^i  of  the  Jozy  to  determine  the  facta. 

OgLAMoa  THB  VoTAOX. — ^The  owner  of  the  ship  and  cargo  has  the  uncon- 
trolled power  of  breaking  np  or  changing  the  voyage. 
.—The  eflEect  of  the  ezeroiBe  of  such  power  npon  the  contract  between 
tiie  owner,  and  maater  or  supercargo,  must  be  governed  by  these  prin- 
dpleSy  in  the  absence  of  all  commercial  usage  on  the  subject:  If  special 
mjury  be  done  thereby  to  the  captain  or  supercargo,  the  ship  owner 
nmai  bear  the  loaa.  If  the  captain  or  supercargo  be  thereby  neoes- 
■rily  dJacharged  from  the  performance  of  all  the  duties,  for  which 
a  remuneration  haa  been  stipulated,  the  chum  to  such  remuneration 
beoomea  extinguished.  If  part  of  the  duties  have  been  performed,  such 
proportion  of  the  remuneration  should  be  allowed  as  appears  just  on  com- 
pariiig  the  services  rendered,  under  the  voyage  originally  contemplated^ 
with  those  remaining  imperformed. 

.—The  parties  ahould  be  placed,  as  nearly  as  may  be,  in  the  same  con-^ 
ditaoa  in  which  they  would  have  stood,  had  a  previous  contract  for  tb^ 
▼qyage  as  changed  have  been  entered  into  between  them. 

Tbm  Gaptaik's  Psiyilioe  agreed  to  be  allowed  from  a  certain  port  contem- 
plated by  the  original  voyage  necessarily  expires  when  that  port  ceasev 
to  be  one  of  the  termmi  of  the  voyage,  by  reason  of  a  change  of  instruc- 
tioBB  given  by  the  owner. 

MnoonyircT  ov  thx  Caftaut  producing  neither  injniy  nor  inconvenience  to 
the  owner  is  no  defense  to  an  action  for  the  payment  of  wages. 

Xmm  Gqnbiosxis  Sblscied  bt  the  Shifmasteb,  or  supercargo,  in  a  foreign 
port,  according  to  usage,  and  bona  fide,  are  so  far  the  agents  of  the  owney 
of  the  ship  and  cargo  that  upon  the  death  of  the  captain  or  supercargo, 
Us  lepiesentativea  are  not  responsible  for  the  acts  of  such  conBigii6e« 
death,  not  imputable  to  instructions  given  during  his  lif^um^^ 


214  Pawson's  Adm'bs  v.  Donnell.      [Maryland, 

A  Shzpbcsnt  or  Paohibitbd  Mibohandisb  by  the  sapercaxgo  on  the 
owner's  aoootmt,  bat  without  hie  knowledge  or  oonsenti  is  at  the  saper> 
csrgos  nsK* 

Idem. — ^The  aooeptanoe  by  the  owner  of  the  letters  and  in¥oices  sent  to  him 
by  the  oonsignees  in  a  foreign  port  is  not  sach  a  ratification  of  their  sots 
as  woold  throw  on  him  the  loss  arising  from  the  seisare  of  prohibited 
articles  exported  by  them  on  his  aoooont 

Cbosb-appeals  from  a  judgment  rendered  in  favor  of  the 
plaintiffs  in  an  action  of  assumpsit  against  defendant,  Donnell, 
the  appellee  in  the  first,  and  the  appellant  in  the  second  of 
these  appeals.  The  declaration  contained  two  counts,  one  for 
work  and  labor,  etc.,  goods  sold  and  delivered,  money  lent, 
and  for  money  had  and  received;  and  the  other  on  an  ingimul 
compuiastsenL  Plea,  non-assumpsit,  and  joinder.  It  was  stipu- 
lated by  the  parties  that  the  defendant  might  give  in  evidence 
any  set-off,  the  same  as  if  it  had  been  pleaded;  that  errors  in 
the  pleadings  of  either  party  should  be  waived,  and  special 
matter  be  allowed  to  be  given  in  evidence;  and  that  the  plaint- 
iffs' intestate,  John  C.  Pawson,  was  to  receive  sixty  dollars  a 
month  as  captain  of  the  ship  Chesapeake,  together  with  the 
sum  of  two  thousand  dollars  compensation,  as  referred  to  in 
the  letter  of  instructions  introduced.  The  plaintiff  read  in  evi- 
dence the  following  letters  of  instructions,  such  parts  only 
being  here  reproduced  as  are  material  to  the  understanding  of 
the  points  decided.  The  first  was  from  the  defendant  to  the 
plaintiffs'  intestate,  and  was  dated  Baltimore,  November  18, 
1819 :  **  With  my  ship  Chesapeake,  of  which  you  are  commander, 
you  will  proceed  with  all  possible  dispatch  to  the  port  of  Ijon- 
don."  The  letter  directed  Capt.  Pawson  to  obtain  from  one 
John  Horstman,  the  consignee,  eight  thousand  doubloons,  and 
stow  the  coin  on  the  vessel.  It  then  proceeded:  '*  With  the 
ship  and  the  coin  on  board,  you  will  proceed  to  the  port  of 
Coquimbo,  in  Chili,  for  the  purpose  of  loading  entirely  with 
copper,  and  with  it  proceed  to  Canton;  there  dispose  of  it,  and 
with  the  proceeds  load  your  ship  agreeably  to  the  list  I  have 
furnished,  and  return  with  the  same  direct  to  me  here."  Some 
advice  in  regard  to  the  keeping  of  the  coin,  the  management 
of  the  cargo,  and  certain  instructions  touching  the  recovery  of 
money  due  from  residents  at  Coquimbo  followed,  when  this 
letter  continued:  ''To  prevent  misunderstanding,  I  deem  it 
necessary  to  state  your  compensation  to  be  two  thousand  dol- 
lars, payable  on  your  return,  with  a  privilege  from  Canton,  not 
to  exceed  twenty-five  tons,  but  it  is  to  be  understood  that  you 
are  not  to  put  any  copper  or  heavy  article  on  board  at  Chili,  as 
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my  news  are  that  you  completely  load  her  there  with  copper, 
and  that  only  for  my  account.  After  my  property  and  your 
privilege  are  on  board,  and  the  ship  should  not  be  full,  if  freight 
ofiera  deliverable  here,  you  will  accept  it."  There  was  also  a 
provision  in  this  letter,  directing  Capt.  Pawson,  in  case  he 
could  not  get  the  copper  at  Chili,  to  sail  to  Batavia,  and  pur- 
chase a  cargo  of  coffee.  **  When  you  complete  your  business 
in  BataTia,  you  will  proceed  from  thence  direct  to  this  port 
In  stating  your  privilege,  it  is  to  be  understood  the  twenty-five 
tons  are  measurement,  and  if  in  weighty  articles,  twenty-five 
thousand  pounds." 

The  second  letter,  from  the  defendant  to  the  plaintiffs'  iutes- 
tate,  dated  at  Baltimore,  December  26,  1819,  contained  the 
following  material  direction.  After  stating  that  subsequent  re- 
flection and  calculation  had  led  the  defendant  to  believe  that  it 
would  be  more  profitable  to  return  from  Ohili  to  Baltimore  than 
to  proceed  to  Canton  and  thence  home,  he  wrote:  "I,  there- 
fore, revoke  and  countermand  the  orders  I  gave  to  you  to  proceed 
from  Chili  to  Canton,  and  now  substitute  that  you  will  return 
with  the  ship  and  cargo  of  copper  direct  from  the  coast  of  Chili 
to  Baltimore.  As  relates  to  the  investment  of  your  own  funds, 
jon  must  use  your  own  discretion  by  investing  it  in  copper  or 
anything  else,  and  bringing  it  with  you  in  the  ship." 

The  plaintiffs  offered  in  evidence  that  the  Chesapeake  was  owned 
by  Donnell  at  the  time  of  the  dates  of  the  letters  introduced, 
and  that  Pawson  was  master  and  supercargo  at  the  date  of  the 
letter  of  instructions,  and  so  continued  until  his  death.  The  ves- 
lel  sailed  to  London,  thence  to  Coquimbo,  where  she  arrived 
August  15,  1820.    Captain  Pawson  died  there  December  4, 

1820.  The  mate,  Thomas  A.  Lane,  took  charge  of  the  vessel, 
and  after  a  voyage  to  Guasco,  returned  to  Baltimore  October  1, 

1821.  A  large  amount  of  correspondence  was  given  in  evi-* 
dence,  comprising  letters  from  the  deceased  Captain  Pawson  to 
the  defendants,  and  to  their  consignee  in  London,  Horstman, 
from  the  latter  to  Captain  Pawson  and  to  the  defendants,  and 
from  Edward  tc  Stewart,  a  firm  at  Coquimbo,  with  which  Paw- 
ton  had  dealings,  to  the  defendants.  From  these  letters  it  ap- 
peared that  the  doubloons  were  obtained  in  London,  and  were 
valued  at  one  hundred  and  thirty-eight  thousand  dollars.  T[ie 
coin  was  shipped,  and  at  Coquimbo  arrangements  made  for  the 
porchase  of  the  desired  amount  of  copper  through  Edward 
t  Stewart.  Pawson  soiled  from  London  in  ballast  with  certain 
cordage  on  bc»ard,  which  he  disposed  of  at  Coquimbo  on  behalf 
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of  himself  and  of  one  Goddard.  While  at  Ooqnimbo  awaiting^ 
a  crew,  his  haying  deserted,  Pawson  died.  The  mate,  Lane, 
took  charge,  sailed  to  Qnasco,  and  received  on  board  a  lai^e 
amount  of  gold  bullion,  the  property  of  Donnell,  and  some  sil- 
ver bullion  belonging  to  the  deceased  Pawson.  This  bullion 
was  subsequently  seized  by  the  government. 

Certain  loDg  accounts  between  Donnell  and  Pawson  were 
also  given  in  evidence.  It  was  admitted  that  the  transaction  of 
cordage,  from  London  to  Coquimbo,  was  as  stated  in  the  ac- 
counts, and  that  the  cordage  was  for  the  joint  account  of  Paw- 
son and  Goddard;  and  that  gold  and  silver  bullion  were  pro- 
hibited articles  of  exportation  at  Chili.  The  defendant  offered 
in  evidence  that  the  usual  freight  from  London  to  Coquimbo  was 
fifty  dollars  per  ton.  The  plaintiffs  then  offered  in  evidence  that 
it  was  the  usage  among  ship  owners  and  masters  not  to  charge 
freight  where  the  ship  was  in  ballast,  for  any  articles  shipped  by 
the  captain  on  his  own  account.  The  defendant  offered  in  evi- 
dence, that  there  was  no  usage  as  above  stated,  and  that  the 
captain  was  liable  for  freight  to  his  owners,  like  any  other  per- 
son, if  the  owner  chose  to  exact  it. 

The  matters  in  controversy  between  the  parties  resolve  them- 
selves into  three  main  questions:  1.  Whether  Donnell  is  en- 
titled to  charge  freight  on  the  goods  of  Pawson,  shipped  ''on 
his  own  account''  from  London  to  Coquimbo?  2.  Are  Pawson's 
administrators  entitled  to  recover  any  part  of  the  two  thousand 
dollars  mentioned  in  the  letter  of  instruction  ?  3.  Are  the  ad- 
ministrators entitled  to  recover  compensation  for  the  privilege 
from  Canton  to  Baltimore,  of  which  Pawson  was  deprived  by 
the  act  of  Donnell  in  changing  the  voyage  originally  con- 
templated ? 

Several  exceptions  were  taken:  1.  The  defendant  prayed  the 
instruction  to  the  jury  that  he  was  entitled  to  setoff  the  freight 
on  the  cordage  from  London.  The  court.  Archer,  C.  J. ,  and 
Ward,  J.,  refused  to  give  this  direction,  and  stated  that  the 
freight  should  be  set  off  unless  the  plaintiffs  can  show  by  testi- 
mony that  there  was  a  known  and  established  usage  that  the 
captain  under  the  circumstances  was  not  chargeable  with 
freight,  and  that  the  usage  was  so  well  known  as  to  have  been 
contemplated  by  the  parties  when  they  made  their  contract. 
The  defendant  excepted.  2.  An  instruction  asked  by  the  de- 
fendant that  the  privilege  from  Canton  to  Baltimore  was  vol- 
untarily waived  by  Captain  Pawson  was  refused,  and  the  juiy 
directed  that  the  plaintiffs  were  entitled  to  recover  for  the  loss 
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of  the  privilege,  in  consequence  of  the  change  of  the  yoyage, 
aolees  the  plaintiffs'  intestate  did,  with  a  knowledge  of  his 
legal  rights,  waive  the  benefit  of  the  privilege  accorded  to  him 
at  the  commencement  of  the  voyage,  and  did  accept  in  lieu 
thereof  a  privilege  from  Coquimbo  to  Baltimore.     The  defend- 
ant excepted.     3.  The  defendant  prayed  the  instruction  that  if 
Uie  jury  believed  the  contract  between  Pawson  and  Donnell 
was  an  entire  one  for  two  thousand  dollars,  for  the  faithful 
performance  of  the  duties  of  supercargo  by  the  former,  then 
the  receiving  on  board  prohibited  articles,   thereby  placing 
the  vessel  in  jeopardy,  was  an  infringement  of  the  entire  con- 
tract,  and  took  away  from  the  plaintiffs  any  right  to  demand 
the  fulfillment  of  the  same  on  the  part  of  the  defendant.     The 
direction  not  being  given,  the  defendant  excepted.     4.  The  de- 
fendant asked  the  instruction  that  the  compensation  of  two 
thousand  doUars  agreed  to  be  paid  was  subject  to  abatement  in 
the  discretion  of  the  jury,  on  two  grounds:  The  shortening  of 
the  voyage  by  leaving  out  the  trip  to  Canton,  and  the  death  of 
Captain  Pliwson  before  the  completion  of  the  voyage.    But  the 
court  were  of  opinion,  and  so  directed,  that  if  the  jury  believed 
the  evidence,  the  plaintiffs  were  entitled  to  recover  a  ratable 
proportion  of  the  two  thousand  dollars,  computing  the  time 
from  the  commencement  of  the  voyage  to  Captain  Pawi^on's 
death,  and  from  his  death  until  the  duties  of  supercargo  were 
completed  by  the  signing  of  the  bill  of  lading  for  the  home- 
ward voyage.     The   defendant  excepted.     5.   The  defendant 
asked  the  instruction  that  the  compensation  was  for  an  entire 
▼ojage  from  Baltimore  to  Canton  and  return;  that  the  same 
understanding  in  regard  to  the  compensation  must  exist  with 
respect  to  the  substituted  voyage  to  Coquimbo  and  return;  and 
that,  therefore,  the  two  thousand  dollars  could  not  be  appor- 
tioned, and  the  whole  sum  was  lost  by  Captain  Pawson 's  death 
before  the  voyage  was  completed.    This  instruction  being  re- 
fused, the  defendant  excepted.    6.  This  exception  related  to 
the  value  of  the  privilege,  and  that  it  was  subject  to  the  safe 
arrival  of  the  vessel  at  Canton.     The  examination  of  this  ex- 
ception was  rendered  unnecessary  by  reason  of  the  opinion 
npoa  the  second  exception.     7.  The  defendant  further  prayed 
the  court  to  direct  that  the  plaintiffs  were  not  entitled  to  recover 
the  two  thousand  dollars,  or  any  part  thereof;  and,  the  direc- 
tion being  refused,  excepted.     8.  The  defendant  also  prayed 
the  court  to  direct  the  jury  that  if  the  jury  believe  that  Captain 
Pawson  had  actually  purchased  before  his  death  a  sufficient 
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quantity  of  copper,  which,  with  the  other  property  purchased 
by  Captain  Pawson  for  account  of  the  defendant  and  after- 
wards put  on  board,  was  sufficient  to  exhaust  the  funds  of  the 
defendant  confided  by  him  to  Pawson,  then  the  plaintifb  are 
not  entitled  to  recover  the  compensation  of  two  thousand  dol- 
lars mentioned  in  the  letters  of  instruction  of  the  defendant, 
unless  the  defendant  received  on  board  his  ship  a  sufficient 
quantity  of  copper  to  exhaust  his  said  funds.  The  instruction, 
the  court  refused  to  give.  The  defendant  excepted.  9.  This 
exception  was  in  regard  to  the  waiver  of  the  privilege  as  a  oon- 
sequence  of  law,  which  Pawson  must  have  considered  if  he 
knew  the  facts.  The  instruction  asked  by  the  defendant  was 
refused,  whereupon  he  excepted. 

The  remaining  exceptions  were  taken  by  the  plaintiffs.     10. 
Plaintiffs  asked  an  instruction,  if  the  jury  believed  that  Ed- 
wards tc  Stewart  purchased  the  gold  which  was  afterwards 
seized,  with  the  money  of  Donnell,  and  on  his  account,  and 
subsequently  to  the  death  of  Pawson,  that  the  defendant  could 
not  set  off  the  value  of  the  confiscated  gold  against  their  claim. 
The  instruction  being  refused,  the  plaintiffs  excepted.    11.  The 
defendants  asked  the  court  to  instruct  the  jury  that  if  Pawson 
purchased  the  gold  or  silver;  or  if,  as  his  agents  and  succeed- 
ing to  the  possession  of  the  joint  funds  of  Pawson  and  Donnell, 
Edwards  Sc  Stewart  purchased  the  gold  and  silver,  which  was 
subsequently  seized,  then  Pawson  and  his  representatives  should 
bear  the  loss.    The  instruction  was  given,  and  the  plaintiflb 
excepted.     12.  The  first  portion  of  the  instruction  asked  and 
£iven  appears  from  the  opinion;  the  latter  part  was:   The  de- 
fendant prays  that  the  defendant's  having  received  from  Cap- 
tain Lane,  the  successor  of  Captain  Pawson  in  the  command  of 
the  Chesapeake,  the  letters  and  invoices  sent  to  him  by  Edwards 
A  Stewart,  is  not,  under  the  circumstances  of  the  case,  such  a 
ratification  of  the  act  of  purchasing  and  putting  on  board  gold 
and  silver  by  Pawson  or  Lis  agents,  as  to  throw  the  loss  of  it 
upon  the  defendant,  and  to  authorize  the  plaintiffs  to  recover 
in  this  action.    The  instruction  was  given.    The  plainti£b  ex- 
cepted. 

Verdict  and  judgment  for  the  plaintiffs  for  the  sum  of  five 
thousand  five  hundred  and  ten  dollars  and  forty-three  cents. 
Both  parties  appealed. 

WiUiams,  disinci  aUomey  of  the  United  States,  and  2faney,  ai- 
iamey-general,  for  Pawson's  administrators,  on  the  first  bill  of 
^xcepdons  cited:   8  Stark.  Ev.  1038;    2  Id.  463,  454,  447,  452; 
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Bifch  ▼.  DepeyOer,  3  Serg.  &  R.  859;  Senior  t.  Armiiage,  Id.  71; 
GuUer  v.  Powfl,  6  T.  R.  320;  iZayary  ▼.  FwmeU,  2  Camp.  240; 
.&nn«r  y.  Bank  of  Colufnina,  9  Wheat.  682;  Jackson  y.  CThion 
^nib  of  Md.^  6  Harr.  &  J.  146;  Bank  of  Columbia  y.  Magrw' 
der'8  Administratrix,  Id.  172, 180  [U  Am.  Dec.  271];  Phill.  on 
Ins.  18;  Park.  589,  630;  Marsh.  226,  259,  270,  365,  375,  707; 
TroU  y.  Wood,  1  Gall.  444;  Winter  y.  BrockvoeU,  8  East,  308. 
Od  tbe  eighth  bill  they  cited:  Peake's  Ev.,  Nonia'  ed.  416; 
Winchester  y.  Hockley,  2  Cranch,  342;  2  Stark.  Ey.  642,  643; 
Ikmsworth  y.  Oarrard,  1  Cnmp.  38.  On  the  third  bill  of  excep- 
tions: 1  yol.  Laws  of  U.  S.  272.  On  the  fourth  bill  of  excep- 
tions: EUing  y.  Bank  of  UnUed  Stales,  11  Wheat.  75;  1  Liy.  on 
Agency,  69  to  180;  2  Id.  214,  215;  Eendrick  y.  Delafidd,  2  Cai. 
67,  72;  Vniied  Ins.  Co,  y.  ScaU,  \  Johns.  Ill,  115;  Abbott,  270; 
Thome  y.  White,  1  Pet.  Adm.'176,  note;  Bice  y.  The  Potty  ^nd 
Kitty,  2  Id.  420.  On  the  fifth  bill  of  exceptions:  Cutter  y.  Pow- 
ell,  6  T.  R.  320;  Abbott,  427;  Hart  y.  The  ship  LitOqohn,  IPet. 
Adm.  116, 118, 119,  121;  Pothier,  116,  117,  118;  Pordage  y. 
C6U,  1  Saund.  320,  note  4;  Campbell  y.  Jones,  6  T.  R.  570;  2 
Stark.  Ey.  642;  1  Pow.  on  Con.  267.  On  the  second  bill  of 
exceptions:  Laidlaw  y.  Organ,  2  Wheat.  178, 183, 195;  EUing  y. 
Bank  of  United  States,  11  Wheat.  75;  1  Liy.  on  Agency,  71; 
MsLrUyre  y.  Bovme,  1  Johns.  238,  259;  Lamnott  y.  Bowly,  6  Harr. 
ft  J.  522,  624.  On  the  ninth  bill  of  exceptions:  Lamnott  \. 
Bawly,  6  Harr.  &  J.  522,  524;  1  Stark.  Ey.  399;  Ming  y.  Bank 
of  United  States,  11  Wheat.  76.  On  the  sixth  bill  of  exceptions: 
EUing  y.  Bank  of  United  Slates,  11  Wheat.  75;  Abbott,  489, 
434;  Tal.  Com.,  tit.  4,  art.  3;  2  Bro.  C.  &  A.  L.  533;  Pothier, 
120, 126;  Nap.  Code,  art.  250;  Morrison  y.  Oalloway,  2  Harr.  & 
J.  461  to  468;  Sigard  y.  Boberts,  3  Esp.  71;  Knight  y.  Crock- 
ford,  1  Id.  192,  193;  Campbell  y.  Jones,  6  T.  R.  570;  Hoyt  y. 
WUdfire,  8  Johns.  618;  SuMivan  y.  Morgan,  11  Johns.  66. 

C  C,  Harper,  B.  B,  Mdgruder,  and  Wirt,  contra,  on  the  first 
UU  of  exceptions  cited:  Poth.  on  Mar.  Cont.  13,  14,  32, 135; 
Abbott  on  Shipping  137  (119),  657;  8  Stark.  Ey.  998,  1036. 
On  the  second  bill  of  exceptions  the  same  authorities  were  re- 
fezred  to,  as  well  as,  Mad)eaih  y.  Haldimand,  1  T.  R.  180,  182; 
Ferris  y.  Walsh,  6  Harr.  &  J.  308.  On  the  third,  fifth,  and 
serenth  bills  of  exceptions:  Portage  y.  Cole,  1  Saund.  820,  note 
4;  Furmval  y.  Crew,  9  Mod.  455,  459;  Cutter  y.  Powell,  6  T.  R. 
890;  Cook  y.  Jennings,  7  Id.  381.  Ou  the  eighth  bill  of  excep« 
tions:  AbboU,  482;  1  Com.  on  Cont.  221,  222;  CampbeU  y. 
Thompson,  2  Serg.  &  Low.  481;  Locke  y.  Smith,  10  Johns.  260; 
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Act  of  1786,  ch.  46,  47;  Clarke  v.  Magruder,  2  Harr.  &  J.  77; 
McFadon  y.  Baltimore  Itis.  Co,,  4  Id.  45.  On  the  sixth  bill  of 
exceptions:  Pothier,  135.  On  the  ninth  bill  of  exceptions: 
Key's  Execuior  y.  Pamham^  6  Harr.  &  J.  418;  Davia  y.  Davis,  7 
Id.  36. 

By  Court,  Dobset,  J.  Of  the  refusal  of  the  court  to  grant 
the  instruction  prayed  for,  which  forms  the  ground  of  appeal 
on  the  appellant's  first  bill  of  exceptions,  we  entirely  approye. 
Had  the  instruction  been  giyen  it  would  haye  been  a  palpable 
inyasion  of  the  unquestionable  and  exclusiye  right  of  the  jury: 
that  of  deciding  on  facts,  of  which  contradictory  testimony  is 
adduced.  The  appellees ' '  had  offered  in  eyidence  that  it  was  the 
usage  among  ship  owners  and  masters,  not  to  charge  freight 
where  the  ship  was  in  ballast,  for  any  articles  shipped  by  the 
captain  on  his  own  account."  The  appellant  then  "  offered  in 
eyidence  that  there  was  no  usage  as  aboye  stated,  and  that  the 
captain  was  liable  to  freight  to  the  owner,  like  any  other  person, 
if  he  chose  to  exact  it."  In  such  a  state  of  the  proof,  the  court 
could  not  do  otherwise  than  reject  the  prayer,  calling  on  them 
to  decide  a' fact  thus  controyerted. 

In  the  appellant's  second  bill  of  exceptions  are  inyolyed  ques- 
tions of  great  magnitude  to  the  commercial  world,  and  of  much 
intrinsic  difficulty;  and  we  regret  that  we  are  called  to  the  de- 
cision of  these  questions,  without  proof  of  commercial  usages 
upon  the  subject.  In  the  argument  it  is  conceded  by  both  par- 
ties, that  the  owner  of  the  ship  and  cargo  has  the  uncontrolled 
power  of  breaking  up  or  changing  the  yoyage,  but  they  differ 
most  widely  as  to  the  consequences  which  would  ensue,  and  the 
nature  of  the  responsibilities  to  which  the  owner  would  thereby 
be  subjected.  For  the  appellant  it  was  contended  that  this 
well-established  prerogatiye  of  the  ship  owner,  entered  into  the 
contemplation  of  Donnell  and  Pawsou,  who  contracted  in  refer- 
ence to  it.  That  upon  its  exercise  no  new  liabilities  were  created ; 
the  Canton  privilege  no  longer  formed  any  part  of  the  contract; 
nor  had  Pawson  any  claim  to  indemnity  for  its  loss.  This  is 
assuming  much  broader  ground  than  was  occupied  by  the  prayer 
to  the  court  below,  which  appears  predicated  on  the  admission 
of  Pawson's  title  to  recover,  but  for  his  alleged  yoluntary  relin- 
quishment of  his  right.  The  appellees,  on  the  other  hand,  in- 
sist, that  upon  the  change  of  the  voyage,  Pawson  was  not  only 
entitled  to  claim  an  indemnification  for  the  injuries  thereby  sus- 
tained, but  the  full  yalue  of  the  Canton  privilege,  exempt  from 
all  the  casualties  to  which  it  was  naturally  liable,  and  also  the 
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whole  compensation,  siipniated  as  an  allowance  to  the  super- 
cargo, whether  the  serrices  for  which  it  was  equivalent  were 
ever  rendered  or  not,  all  of  which,  on  the  part  of  the  appellants, 
ia  strongly  controverted.  The  principles  contended  for  by  each 
party,  are,  perhaps,  stretched  further  than  reason  or  justice 
would  sanction  or  public  policy  requires.  And  it  may  readily 
be  imagined,  how  the  counsel  on  both  sides,  if  yielding  to  the 
impulse  of  their  clients'  interest,  would  have  changed  hands  in 
the  argument^  had  a  new  modification  been  given  to  the  facts 
in  the  case,  which,  whilst  it  varied  its  aspect,  would  not  in  the 
slightest  degree  have  removed  it  from  the  operation  of  the  prin- 
ciples now  attempted  to  be  applied  to  it.  Suppose,  for  example, 
the  voyage  contracted  for  had  been  from  Baltimore  to  London, 
and  thence  home,  vnth  a  cargo  of  dry  goods,  the  stipulated 
compensation  of  Captain  Pawson,  in  addition  to  his  monthly 
wages,  being  three  hundred  dollars,  but  no  privilege.  After 
the  sailing  of  the  vessel,  owing  to  a  sudden  depression  in  the 
price  of  dry  goods,  Donnell  changes  the  voyage;  directs  that 
eight  thousand  doubloons  be  taken  on  board  at  London;  be 
transported  to  Coquimbo;  there  converted  into  a  full  cargo  of 
copper,  which  was  to  be  sold  at  Canton,  and  the  proceeds  of 
sale  there  invested  by  Pawson  in  a  suitable  invoice  were  to  be 
brought  home  by  him,  in  the  Chesapeake  to  Baltimore.  Under 
such  circumstances  would  Pawson's  counsel,  as  they  do  now,  in- 
sist on  the  compensation  fixed  in  the  original  contract,  where 
the  emoluments  incident  to  the  substituted  voyage,  by  universal 
usage  of  trade,  were  twenty  times  as  great  as  those  which  be- 
longed to  the  original?  Impelled  by  the  interests  of  their 
chent,  they  surely  would  require  the  accustomed  reward  for  the 
services  rendered.  Whilst  the  counsel  for  the  appellant,  if  in- 
flaenced  exclusively  by  his  interests,  would  insist  on  his  dis- 
charge, upon  payment  of  the  sum  specified  in  the  agreement. 
Bat  suppose  another  case,  slightly  variant  in  circumstances,  but 
tbe  same  in  principle:  A  ship  owner  in  Baltimore,  for  a  fixed 
compensation  (say  three  hundred  dollars)  employs  a  captain  to 
navigate  his  vessel  to  the  Havana,  there  to  sell  his  outward  and 
purchase  a  return  cargo.  Before  she  reaches  the  mouth  of  the 
Chesapeake  her  destination  is  changed;  she  is  ordered  on  a 
trading  voyage  that  may  last  for  years;  she  is  to  double  Cape 
Horn  and  return  by  the  Cape  of  Good  Hope;  would  it  be  at- 
tempted to  limit  the  reward  for  the  captain's  services  to  the 
sum  mentioned  in  the  original  agreement?  But  to  present  the 
question  on  facts  more  immediately  before  us,  suppose  the 
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Chesapeokey  on  her  originally  destined  voyage,  before  she  had 
passed  the  waters  of  Maryland,  had  been  ordered  to  Norfolk, 
there  to  sell  her  cargo  and  return  to  Baltimore,  could  it  be  pre- 
tended that  Pawson  would,  in  such  circumstances^  have  been  en- 
titled to  the  two  thousand  dollars  and  the  undiminished  value 
of  the  Canton  privilege? 

If  the  rule  contended  for  either  by  the  appellants  or  the  ap- 
pellees be  a  good  one,  it  must  work  both  ways,  as  well  to  cases 
where  the  length  of  the  voyage  is  increased  as  where  it  is  dimin- 
ished. In  its  operation  it  would  always  work  injustice  to  one 
party  or  the  other;  and  in  the  latter  case,  it  would,  in  effect, 
annihilate  that  acknowledged  and  invaluable  right  in  ship  owners 
of  controlling  the  destination  of  their  property;  as  its  enjoy- 
ment would  be  visited  by  penalties  more  than  equivalent  to  the 
losses  apprehended  from  the  original,  or  benefits  anticipated 
from  the  substituted  voyage.  Beason,  justice,  and  public  policy 
are  never  to  be  lost  sight  of  in  the  construction  of  commercial 
contracts,  in  unison  with  which  it  would  be  di£Bcult  to  reduce 
the  rules  insisted  on  by  the  parties  to  this  controversy.  The 
principles  which  should  govern  cases  like  the  present,  accord- 
ing to  our  views  (in  the  absence  of  all  commercial  usage  on  the 
subject),  are  these:  If,  by  the  exercise  of  this  important  privi- 
lege, a  special  injury  is  done  to  the  captain  or  supercago,  the 
ship  owner  must  bear  the  loss;  he  must  make  a  reasonable  in- 
demnity. If,  on  the  contrary,  by  the  change  of  voyage,  the  cap- 
tain or  supercargo  be  necessarily  discharged  from  the  perform- 
ance of  all  the  duties  for  which  a  remuneration  has  been  stipu- 
lated, his  claim  to  such  remuneration  is  thereby  extinguished.  If 
a  part  of  the  duties  has  been  executed,  then  such  a  proportion  of 
the  stipulated  compensation  should  be  allowed,  as  appears  just, 
on  comparing  the  services  rendered,  under  the  voyage  originally 
contemplated,  with  those  which  remain  unperformed.  For  the 
interpolated  part  of  the  voyage  the  usual  compensation  must  be 
paid.  The  parties  should  be  placed,  as  nearly  as  may  be,  in 
the  same  condition  in  which  they  would  have  stood,  had  a  pre* 
vious  contract,  for  the  voyage  as  changed,  been  entered  into  be- 
tween them.  To  all  the  customary  emoluments  of  a  captain  or 
supercargo,  on  such  a  voyage,  are  those  officers  respectively  en- 
titled. 

The  county  court,  we  therefore  think,  erred  in  the  appellant's 
second  bill  of  exceptions,  in  refusing  to  instruct  the  jury  as 
prayed,  that  '*  the  plaintiff  (below)  is  not  entitled  to  any  com- 
pensation, for  the  alleged  loss  of  privilege  of  bringing  home  the 


Deo.  1829.]     Pawson's  Apm'bs  v.  Donkell.  223 

twentj-five  tons  from  Canton;''  that  being  a  privilege  bo  in- 
separably connected  with  the  yessers  destination  to  Canton^ 
thaf  upon  its  ceasing,  as  U  did,  to  be  one  of  the  termini  of  the 
▼ojage,  the  privilege  of  necessity  expired  with  it. 

With  the  opinion  of  the  court  below  in  the  third  bill  of  ei- 
ceptions  we  concnr.  The  alleged  misconduct  of  the  captain, 
haring  produced  neither  injury  nor  inconvenience  to  the  ap- 
pellant, forms  no  defense  to  the  present  action.  According  to 
tbe  views  before  expressed  by  us,  the  county  court  were  in  error 
in  their  refusal  to  grant  tbe  prayer  in  tbe  appellant's  fourth  bill 
of  exceptions,  and  also  in  the  opinion  and  direction  they  there- 
on gave  to  the  jury;  and  in  conformity  with  the  same  views,  we 
approve  of  their  refusal  of  the  opinion  and  direction  prayed  f oi 
in  tbe  appellant's  fifth  bill  of  exceptions. 

The  decision  made  by  this  court  on  the  second  bill  of  excep- 
tions, renders  it  unnecessary  for  them  to  examine  the  opinion  of 
tbe  county  court  in  tbe  appellant's  sixth  bill  of  exceptions,  as 
by  tbat  decision  tbe  appellant's  prayer  becomes  wholly  imma- 
terial and  irrelevant  to  the  issues  in  the  cause;  and  let  the  de- 
termination of  the  county  court  be  what  it  might,  it  would  fur- 
nish no  ground  for  reversing  their  judgment.  The  same  may 
be  said  in  relation  to  the  appellant's  ninth  bill  of  exceptions. 

Of  the  refusal  of  tbe  court  below  to  grant  the  prayer  in  the 
appellant's  seventh  bill  of  exceptions  we  in  part  approve  and 
in  part  disapprove.  They  were  wrong  in  refusing  to  instruct 
tbe  jury  that  the  plaintiffs  below  were  not  entitled  to  recover 
tbe  said  sum  of  two  thousand  dollars;  but  were  right  in  refusing 
to  instruct  the  jury  that  they  were  not  entitled  to  recover  **  any 
part  thereof." 

We  concur  with  the  county  court  in  their  refusal  to  grant  the 
appellant'd  prayer  contained  in  his  eighth  bill  of  exceptions. 

Tbere  being  cross  appeals  in  this  case,  it  now  becomes  neces- 
my  to  consider  the  exceptions  on  the  part  of  the  appellees.  It 
baa  been  attempted  to  sustain  the  opinion  of  the  county  court 
in  the  appellees'  first  bill  of  exceptions,  on  the  ground  that 
Edwards  &  Stewart  were  the  agents,  not  of  Donnell,  but  of 
Pawson,  and  that  he  only  must  be  answerable  for  their  acts. 
With  this  doctrine,  to  the  extent  to  which  it  is  urged,  we  can 
not  concur.  It  is  in  proof,  that  it  was  the  known  and  necessary 
costom  of  trade  at  Chili  and  at  Coquimbo,  in  the  business  in 
which  Pawson  was  engaged,  to  employ  agents  on  shore,  such  as 
Edwards  tc  Stewart.  That  the  selection  of  such  agents,  in  this 
case,  was  not  made  banajidey  and  with  discretion,  there  in  no 
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insinaatioD.  The  consequences  of  the  neglect,  omissions,  or 
misconduct  of  Edwards  &  Stewart,  in  their  agency,  not  imputa- 
ble to  Pawson,  must  be  borne  by  Donnell;  in  fact,  they  are  his 
agents,  though  appointed  by,  and  under  the  immediate  control 
of  Pawson.  For  their  acts,  therefore,  after  Pawson's  death, 
not  flowing  from  any  instructions  previously  given  by  him,  in 
relation  to  Donnell's  funds,  they  only,  and  to  him  alone,  are 
answerable.  This  doctrine  is  fully  sustained  by  the  opinion  of 
this  court  in  the  case  of  Jackson  v.  The  Union  Bank  of  31aryland, 
6  Harr.  &  Johns.  150,  and  by  the  late  decision  of  Judge  Hal- 
lowell,  before  a  special  jury,  in  the  district  court  of  the  city  and 
oounty  of  Philadelphia.  In  refusing,  therefore,  to  give  the 
instruction  prayed  for,  we  think  the  county  court  erred.  The 
prayer  in  the  appellees'  second  bill  of  exceptions  being  in  the 
alternative,  the  court  below  were  right  in  instructing  the  jury, 
that  if  Pawson  in  his  life*time  made  the  investment  in  gold, 
be  must  bear  the  loss;  but  in  the  instruction  given  on  the  latter 
branch  of  the  alternative,  we  conceive  the  court  were  wrong, 
upon  the  grounds  assumed  by  us  in  the  consideration  of  the 
appellees'  first  bill  of  exceptions,  it  beiug  a  question,  under 
all  the  proofs  and  circumstances  of  the  case,  fairly  open  for 
discussion  before  the  jury,  whether  the  purchase  of  the  gold  was 
made  under  any  instruction  or  authority  from  Captain  Pawson. 
By  their  decision,  they  have  determined  that  matter  of  fact  in 
the  affirmativci  and  consequently  overleaped  one  of  the  barriers 
interposed  between  the  court  and  the  jury. 

The  first  branch  of  the  third  exception  of  the  appellees  ia  in- 
accurately drawn;  and  if  construed  according  to  its  obvious 
import,  might  have  been  rejected  by  the  court  for  irrelevancy 
to  the  matters  in  issue  before  them.  It  prays  an  instruction  to 
the  jury,  "  that  the  plaintiff  (below)  is  not  entitled  to  recover  of 
the  defendant  the  amount  of  any  gold  or  silver,  which  the  said 
Pawson,  or  his  agents,  the  said  Edwards  &,  Stewart,  may  have 
put  on  board  the  Chesapeake,  of  their  own  accord,  and  without 
the  knowledge,  consent,  or  orders  of  the  defendant  (below), 
and  which  may  have  been  afterwards  seized  by  the  govemment 
of  Chili,  and  confiscated  as  having  been  attempted  to  be  exported 
contrary  to  the  laws  of  the  land."  The  plaintiff  did  not  claim 
to  recover  the  amount  of  any  gold  or  silver;  on  the  contrary, 
the  gist  of  the  controversy  was  his  disclaimer  of  all  interest  in 
the  gold  or  the  funds  with  which  it  was  purchased.  The  prayer 
was  therefore  inapplicable  to  the  issue.  But  give  to  the  excep- 
Uon  that  construction  which  has  been  ascribed  to  it  in  the  ar^gu- 
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ment:  that  it  pieaents  the  qaestion  whether  the  amount  of  this 
gold  could  by  the  jury  be  disoounted  from  any  claim  which 
PawBon  might  have  upon  Donnell,  and  the  prayer  is  too 
wide  to  be  gratified  in  extenso.  If  the  investment  in  gold  was 
made  by  Pawson  in  his  life-time,  or  in  obedience  to  his  direc* 
tioQB,  then  the  discount  contended  for  should  have  been  sanc- 
tioned by  the  court;  but  if  the  investment  was  the  act  of  Edwards 
k  Stewart,  without  orders  from  Pawson,  then  the  loss  of  the 
gold  shipped  must  fall  upon  Donnell.  The  instruction  of  the 
county  court  embraces  both  alternatives,  and  is  therefore  erro- 
neous. In  their  opinion,  on  the  latter  part  of  this  exception, 
regarding  the  ratification  by  Donnell,  of  the  purchase  and  ship- 
ment of  the  gold,  we  concur  with  the  county  court.  Having 
assented  to  the  decisions  of  the  court  below,  contained  in  the 
appellant's  first,  third,  fifth,  and  eighth  bills  of  exceptions;  but 
diflsented  from  those  in  the  appellant's  second,  fourth,  and 
seventh  bills  of  exceptions;  and  having  dissented  from  their 
opinions  in  the  appellees'  three  bills  pf  exceptions: 
Their  judgment  is  reversed,  and  a  procedendo  awarded. 


TiBBNAN   V.  FOOB. 

[1  Oiu*  A  Joionav.  316.J 

Weds  tbm  Facts  Chaboed  in  thb  Bill  were  admitted  to  be  tme,  and 
no  replication  was  introduced,  bnt  the  parties  agreed  to  snbmit  the  cause 
on  the  pleadings,  the  question  to  be  decided  is,  whether  the  proceedings 
of  the  defendant^  be  they  a  plea  or  an  answer,  are  sufficient  in  law  to 
bar  the  plaintiff's  claim. 

BpBano  Execution  or  a  Contkact  in  writing  for  the  transfer  of  property 
will  be  decreed  in  equity  as  between  the  parties,  although  some  circum- 
staooes  to  give  it  legjuX  validity  are  omitted,  provided  it  contain  proper 
and  apt  terms  whereby  the  intention  of  the  parties  can  be  clearly  ascer- 
tained. 

Thk  PLAiNTifv^s  Claim  to  Bklisf  in  EQurnr  must  appear  from  the  plead- 
ings The  style  and  character  of  pleading  in  equity  are  of  a  more  liberal 
Cast  than  those  of  other  courts. 

Appeal  from  a  decree  of  the  chancellor  dismissing  complain- 
ant's bill  in  equity.  The  facts  appear  from  the  decree  of  the 
chancellor  and  from  the  opinion  of  this  court.  An  agreement 
signed  by  the  counsel  for  the  respective  parties  was  as  follows: 
"It  IB  agreed  in  this  case  that  the  chancellor  may  take  the 
papeis  and  give  a  final  decree — ^the  counsel  for  both  parties 
consideiing  that  the  questions  of  law  connected  with  it  having 
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been  f  ally  discussed  before  his  honor  the  chancellor,  in  a  late 
case  against  the  same  defendant,  it  is  unnecessary  to  discuss 
them  again." 

Bland,  Chancellor,  deliyered  the  following  decree:  From  the 
whole  proceeding  the  case  appears  to  be  substantially- no  more 
than  this.  The  plaintiff,  to  secure  a  debt  due  to  him,  obtained 
a  mortgage  of  certain  property  from  Dudley  Poor  and  wife, 
who,  by  their  plea,  allege  that  prior  thereto  the  mortgaged 
property  had  been  conveyed  to  Columbus  CDonnell  and  John 
H.  Poor,  in  trust  for  certain  uses  as  in  that  deed  mentioned, 
and  therefore  that  Dudley  Poor  and  wife  had  no  right  or  power 
in  equity  to  make  and  execute  the.  mortgage  relied  on  in  the 
biU.  The  plaintiff  has  admitted  the  sufficiency  of  the  plea  by 
replying  to  it.  And  the  truth  of  the  facts  therein  stated,  which 
alone  has  been  put  in  issue,  is  clearly  establisHed  by  the  pro- 
ceedings in  the  cause.  The  plea  covers  the  whole  substance 
and  merits  of  the  plaintiff's  case,  and  consequently,  being  folly 
sustained  in  law  and  fact,  puts  an  end  to  it  altogether.  De- 
creed that  the  bill  of  complaint  of  the  complainant  be  dismissed 
with  costs. 

From  this  decree  the  complainant  appealed.  It  was  agreed 
that  *'  the  plea  to  the  original  bill  shall  be  considered  as  plea 
to  the  amended  bills,  the  appellant  reserving  all  objection  to 
the  plea  itself,  both  in  form  and  substance,  and  not  admitting 
it  to  be  a  plea  at  all." 

GiUy  for  the  appellant 

Winchester,  contra. 

By  Court,  Aboheb,  J.  It  will  not  be  necessaxy,  in  this  case, 
to  determine  whether  the  defense  of  the  defendant  is  partly  an 
answer  and  partly  a  plea  in  bar,  or  whether  it  is  a  plea  in  bar 
supported  by  an  answer,  or,  if  a  plea,  whether  it  is  overruled 
by  the  answer.  These  questions  not  necessarily  arising  on  the 
record,  no  replication  has  been  filed,  and  the  cause  has  been  set 
down  for  hearing  by  agreement  of  counsel  upon  the  proceedings 
in  the  case;  if  it  be  an  answer,  upon  bill  and  answer;  if  a  plea, 
then  upon  the  bill  and  plea;  in  either  case,  all  the  facts  set  forth 
in  the  bill  are  admitted  to  be  true,  not  by  setting  the  cause 
down  for  hearing,  but  by  the  pleadings  in  the  cause,  and  if  the 
defense  be  in  fact  a  plea,  the  cause  having  been  set  down  for 
hearing,  the  question  is  submitted  on  its  legal  sufficiency  to  bar 
the  remedy  which  the  complainant  seeks. 

The  facts  of  the  case  appear  to  be,  that  Dudley  Poor  was  in- 
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debted  to  Luke  Tiernan  in  the  sum  of  six  hundred  dollars  for  rent 
in  arrear;  that  for  the  purpose  of  securing  the  amount  due,  Tier- 
nan levied  a  distress  upon  the  goods  of  Poor;  that  to  relieve  his 
property  from  this  lien  thus  acquired  by  Tiernan,  Poor  and  wife 
agreed  with  him  that  they  would  execute  the  paper  purporting  to 
be  h  mortgage,  filed  with  the  proceedings,  and  Tiernan,  in  con- 
sideration thereof,  agreed  to  give  up  his  distress;  that  upon  the 
fulfillment  of  the  agreement  on  the  part  of  Poor  and  wife,  the 
goods  levied  upon  were  given  up,  and  his  lien  by  distress  sur- 
rendered; that  the  property  upon  which  the  mortgage  operated 
had  belonged  to  Mrs.  Poor,  and  had  been  conveyed  by  a  deed 
of  trust  on  the  twenty-fourth  of  August,  1816,  by  Poor  and 
vife  to  Oolumbus  ODonnell  and  John  H.  Poor,  for  the  sole 
and  separate  use  of  Mrs.  Poor  during  life,  and  in  no  wise  an- 
BweraUe  for  his  debts  and  engagements^  vdth  a  power  to  her  to 
BeU,  convey,  and  dispose  of  absolutely,  in  such  manner  as  she 
might  think  proper  to  direct,  without  the  concurrence  of  her 
hoaband;  and  from  and  after  her  decease,  such  part  of  the 
property  as  should  be  left  undisposed  of  by  her  deed  or  con- 
tract, was  conveyed  in  trust  to  her  children  and  their  heirs  as 
tenants  in  common. 

In  the  ease  of  Price  and  NeMt\.  Bigham'a  Ea^rs,^  the  question 
was  presented,  how  far  it  was  competent  for  a  married  woman, 
by  contract  under  seal,  to  charge  the  payment  of  a  debt  on  her 
real  estate,  which  was  settled  on  her  by  a  deed  of  trust  for  her 
separate  use,  with  a  power  to  sell  and  convey  and  absolutely  to 
dispose  of  the  same,  by  a  deed  duly  executed  by  her,  her  coyert- 
ue  notwithstanding,  and  in  delivering  their  opinion  on  this 
point,  the  court  after  stating  that  by  the  express  terms  of  the 
tmst  she  might  pass  her  lands  by  deed,  and  they  emphatically 
ask  if  this  power  exist,  *'  how  can  the  power  to  encumber  it  by 
mortgage  or  charge  it  by  contract  be  denied  to  her?"  The  law 
aUows  her,  notwithstanding  her  coverture,  to  part  from  her 
whole  estate,  upon  the  principle  that  in  doing  so  she  acts  as  a 
fan0-9ole  as  to  her  separate  property,  and  upon  the  like  princi- 
ple, and  to  promote  fair  dealing,  it  must  be  conceded  to  her  to 
charge  and  incumber  it  with  her  debts. 

Whether  the  instrument  of  writing  which  forms  the  basis  of 
this  call,  for  the  interposition  of  a  court  of  equity,  be  in  fact  a 
mortgage,  in  the  legal  and  technical  sense  of  that  term,  in  con- 
sequence of  its  not  having  been  acknowledged  by  Mrs.  Poor  in 
the  manner  in  which  the  acts  of  assembly  require  the  acknowl- 
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e<lgm«iit  at  femm^coveri  io  be  made,  it  is  not  neoeesary  to  de- 
termine, nor  do  "we  mean  to  intimate  any  opinion  upon  the 
subject;  for  the  principle  is  a  well-settled  and  familiar  one,  that 
where  any  instrnmmt  of  writing  is  designed  to  operate  as  s 
transfer  of  property,  and  proper  and  apt  terms  are  nsed  whereby 
the  meaning  of  the  parties  can  be  clearly  ascertained,  if  some 
circumstanoes  are  omitted  to  give  it  legal  yalidity ,  whereby  it  is 
deprived  of  its  intended  specific  operation,  a  court  of  equity 
will  set  it  np  as  a  contract,  or  as  evidence  of  a  contract,  and 
where  the  rights  of  innocent  third  parties  would  not  thereby 
be  effected,  will,  as  between  the  parties  to  such  instrument, 
carry  it  into  st>ecific  execution,  provided  it  be  founded  upon  a 
valuable  consideration:  2  P.  Wms.  212.  The  deed  in  this  case 
was  clearly  intended  to  be  a  mortgage  to  secure  the  payment  of 
the  complainant's  debt,  and  was  no  doubt  meant  by  the  parties 
to  be  clothed  witii  all  the  formalities  and  solemnities  necessaiy 
to  give  it  a  legal  and  effective  operation  as  such.  Its  design 
and  meaning  was  to  secure  a  particular  debt,  and  to  charge  it  as 
a  lien  on  the  wife's  separate  property.  If  it  be  deprived  of  legal 
validity  for  the  want  of  a  privy  examination,  we  are  still  at  lib- 
erty to  look  at  it  as  illustrating  and  evidencing  the  agreement  of 
the  parties,  and  will  coerce  its  execution  according  to  that  origi- 
nal design.  Such  a  course  would  be  demanded  by  the  first 
principles  of  equity.  For  what  could  be  more  inequitable  than 
to  permit  a  party  to  escape  from  the  fulfillment  of  his  contracts 
by  the  mere  omission  of  legal  forms  ?  in  which  omission,  too, 
he  may  have  been  the  sole  actor,  and  in  all  cases  a  participator, 
and  to  allow  him  to  reap  the  advantages  from  such  omission, 
of  all  the  consideration  which  constituted  his  inducement  for 
entering  into  the  contract. 

A  voluntary  contract  could  neither  be  coerced  in  equity  nor 
could  advantages  from  it  be  obtained  at  law.  And  this  lead^ 
us  to  the  inquiry  whether  the  consideration  here  was  valuab)^^ 
and  of  this  there  can  not  be  a  question  entertained.  The  ad- 
missions in  the  cause  show  that  the  complainant  surrendered  his 
lien  on  the  property  distrained  in  consideration  of  the  security, 
which  he  and  all  the  parties  to  it  believed  he  had  obtained  by  the 
mortgage.  It  was  the  mere  substitution  by  consent  of  one 
security  for  another,  and  if  relying  on  the  acts  of  the  parties 
he  has  relinquished  a  certain  indemnity,  and  is  now  to  be  told 
that  his  security  taken  in  return,  and  intended  as  an  equivalent, 
is  gone,  the  result  would  be  that  equity  would  enable  them  ta 
perpetrate  a  fraud. 
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Bat  it  is  said  that  the  wife  was  not  benefited' bj  any  of  these 
stipulations.  It  is  not  necessaiy  that  she  should  have  heen.  It 
is  sufficient,  acting  with  her  property  as  &^feme'^9le,  that  she 
contracted  to  pass  it  for  her  husband's  debts,  on  condition  that 
a  benefit  should  be  bestowed  upon  her  husbaml,  and  that  the 
creditor,  seeking  the  benefit  of  this  contract,  and  relying  upon 
it,  surrendered  an  existing  security  or  advantage. 

It  is  not  meant  to  intimate  in  anything  whinh  has  been  said, 
that  however  the  complainant  might  suffer  by  a  reliance  upon 
the  oonduct  of  those  with  whom  he  contracted^  the  exe^^ur 
tion  of  this  contract  could  be  enforced  against  the  rights  of 
dispceition  contained  in  the  deed  of  trust.  That  would  con- 
stitute a  paramount  law,  governing  and  controlling  every  oon- 
tnust  in  relation  to  it,  and  it  need  be  scarcely  necessary  to  say, 
that  no  decree  could  pass  against  her  to  carry  into  effect  any 
contract  she  might  make,  unless  such  contract  were  witihin  the 
limits  of  her  jus  disponendL  This  is  a  stronger  case  in  favor  of 
executing  the  contract,  than  was  the  case  of  Price  and  Ifeabit  v. 
Bighorn's  Eafrs,  There  the  power  was  to  pass  the  estate  by 
deed.  Here,  it  is  by  deed  or  contract;  embracing,  by  the  latter 
tenn,  the  power  to  pass  the  estate  by  every  kind  of  agreement 
known  to  the  law,  in  which  estates  of  the  description  mentioned 
in  the  deed  of  trust  could  pass.  As  dk  feme-sole^  she  had  power 
to  contract  with  any  one,  and  to  bind  her  estate,  and  to  charge 
it  with  such  contract.  The  power  is  sufficiently  large  and  un- 
restrained to  permit  her  to  contract  as  security  for  others;  and 
thus  to  pass  her  estate  for  the  benefit  of  the  principal,  and  to 
secure  to  his  creditors  their  debts,  she  might  voluntarily  sell 
her  lands,  and  with  the  proceeds  pay  her  husband's  debts. 
Why  might  she  not,  upon  a  consideration,  incumber  it  for  the 
the  same  purpose  ?  There  is  nothing  in  the  spirit  and  meaning 
of  the  deed  of  trust  in  opposition  to  such  liberty;  on  the  con* 
trary,  everything  to  uphold  and  confirm  it;  while  it  is  cautiously 
guarded  against  liability  for  her  husband's  debts,  her  will  and 
power  over  it  is  unrestrained.  And  if  she  chooses  to  exercise 
a  kindness  to  her  husband  in  discharging  his  debts,  and  thus 
charging  her  lands  upon  a  sufficient  consideration,  there  is 
clearly  nothing  in  the  intention  of  the  settlement  which  forbids 
it  She  was  never  intended  to  be  placed  in  a  state  of  pupilage 
with  regard  to  her  property,  but  left  free  to  act  as  she  pleased 
with  regard  to  it,  as  fully  and  as  perfectly  as  if  she  had  been  a 
feme-^ile,  and  as  if  she  had  the  legal  title;  nor  are  we  bound,  in 
Older  to  give  efficacy  to  her  acts,  to  see  that  she  has  sought  the 
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counsel  of  her  friends,  or  solioited  the  permissioa  of  her  tme- 
tee;  such  a  limitation  would  restrict  her  will,  in  violation  of  the  , 
essence  and  spirit  of  the  power.  It  is  supposed  that  the  allega- 
tions in  the  bill  do  not  set  up  a  proper  foundation  for  the 
interposition  of  a  court  of  equity.  The  plaintiff's  title  to  the 
assistance  of  the  court  must  always  be  exposed  by  the  plead- 
ings; but  the  style  and  character  of  pleading  in  equity  has 
always  been  of  a  more  liberal  cast  than  that  of  other  courts,  as 
mispleading  in  matter  of  form  has  never  been  held  to  prejudice 
a  party,  provided  the  case  made  is  right  in  matter  of  substance, 
and  supported  by  proper  evidence:  Cooper  Eq.  Plead.  7, 8. 

The  allegations  then  contained  in  the  original  and  two 
amended  Inlls,  are  in  substance  these :  That  the  property  prayed 
to  be  sold  was  conveyed  to  trustees  in  trust  for  the  separate  use 
of  the  wife  of  Dudley  Poor,  setting  out,  in  substance,  the  usee 
and  trusts  to  which  the  property  was  subjected;  it  then  avers 
the  existence  of  a  debt  due  from  Poor  to  Tieman,  that  Tieman 
had  surrendered  his  lien  on  the  property  of  Poor,  in  considera- 
tion of  the  execution  of  a  mortgage  by  Poor  and  wife,  on  the 
lands  of  the  wife  thus  conyeyed  in  trust,  which  lands  thoa 
mortgaged,  are  prayed  to  be  sold  for  the  satisfaction  of  the 
debt.  According  to  our  views,  these  averments  make  out  a  clear 
case  for  equitable  interposition.  In  point  of  form,  it  may  not 
have  been  strictly  correct  to  treat  the  instrument  of  writing  in 
controversy  as  a  legal  mortgage,  as  it  seems  to  haye  been  done 
in  the  original  bill.  As  such  it  may  not  be  clothed  with  the 
necessary  legal  attributes.  If  it  be  not  thus  clothed,  it  is,  at  all 
events,  clearly  a  contract  which  equity  vdll  treat  as  a  mortgage, 
and  as  between  these  parties,  so  far  as  concerns  this  suit,  liable 
to  all  the  incidents  of  a  strictly  legal  mortgage,  as  much  so  as  if 
all  the  formalities  of  acknowledgment,  privy  examination,  and 
registration  had  been  pursued. 

Entertaining  the  views  we  do,  we  can  not  but  dedare,  that  in 
substance^  the  allegations  are  correct  and  sufficient,  and  the 
equity  clear  and  unquestionable. 

The  decree  of  the  chancellor  is  reversed. 


PowBB  or  BQurrr  to  Pntnor  ob  Bniobob  DawionvsLT  BxaouriD  on 
AcKNowLSDOKD  iNaTRCicxifTB  OF  A  Marrtkd  Womak. — ^By  th«  oommon 
law,  a  /eme'coverl  could  not,  with  or  without  th«  oonMnt  of  her  hntband, 
execute  a  valid  oonveyanoe  or  deed  of  her  real  estate.  The  wife's  deeds  of 
realty,  except  of  such  as  was  limited  to  her  separate  use,  were,  at  common  law, 
nullities.  The  only  way  in  which  a  /eme-eovert  could,  at  oommon  law,  con- 
vey her  real  estate  was  by  uniting  with  her  husband  in  levying  a  finei  Stat- 
utes of  the  aeveral  states  of  the  Union  have  enlarged  the  powers  of  the  wife 
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in  diipoiing  of  her  realty;  but  i£  the  directxoDB  preicribed  by  these  statatee 
we  not  obserred  in  regard  to  the  exeontion  of  the  oonveyanoe,  it  can  liaye  no 
other  efficacy  than  at  oommon  law.  Qaite  early  in  the  history  of  oar  juris- 
prudence,  the  power  of  chancery  to  enforce  the  agreement  of  a  married  woman 
to  eoDvey  was  discnssed:  BtUler  ▼.  Buckingham,  5  An^  Deo.  174;  S.  C.  5  Day, 
492.  The  defendant,  Mrs.  Buckingham,  had,  with  the  consent  of  her  husband, 
Mr.  Bnckingharo,  agreed,  for  a  valuable  consideration  paid  to  her,  to  sell  to  the 
pbintifi  a  lot  of  land  in  which  she  had  an  interest  by  virtue  of  a  former  mar- 
risge  with  one  Bryan,  then  deceased,  and  to  quitclaim  to  the  plaintiffs  her 
right  of  dower.  Mr.  and  Mrs.  Buckingham  also  gave  a  bond  to  the  pLunt- 
ift^  reciting  that  Mrs.  Buckingham  had  bargained  and  sold  to  them  the  lot 
in  question,  and  conditioned  for  the  execution  of  the  quitclaim  deed  to  dower 
and  of  wsrranty  deeds  to  the  plaintiffii,  by  the  children  of  Mrs.  Buckingham 
hy  her  former  husband,  on  their  arriving  at  maturity.  The  plaintiff's  entered 
into  possession,  and  held  the  same  for  twenty  years,  making  improvements. 
After  the  death  of  Buckingham,  Mrs.  Buckingham  refused  to  execute  the 
quitclaim  deed,  but  commenced  an  action  at  law  to  recover  her  right  of  dower. 
The  pUuntifb  then  filed  their  petition,  praying  an  injunction  i^;ainst  the  pro- 
ceedings at  law;  or  that  the  title  of  the  land  might  be  passed  to  the  plaintiffs. 
Judge  IngersoU,  with  whom  the  other  members  of  the  court  concunred,  con- 
sidered at  length  the  power  of  chancery  to  enforce  the  contracts  of  a  married 
woman  relative  to  her  realty,  and  in  the  conclusion  of  his  opinion,  observed: 
"Kot  one  authority  from  the  English  books  has  been  produced,  and  I  pre- 
■sine  none  can  be  produced^  where  a  court  of  chancery  has  enforced  the  oon- 
tiact  of  a  /eme-cooert  against  her  in  a  case  circumstanced  as  this  is,  and  in 
the  manner  prayed  for  in  the  petition.  It  strikes  me  that  the  whole  system 
of  the  oommon  law  of  England  is  opposed  to  the  doctrine  contended  for  by 
the  petitioners.  It  is  a  fundamental  principle  of  that  law,  that  the  contract 
of  ^/eme'eovert  is  absolutely  void,  except  in  the  instance  of  conveying  her 
Mtate  by  fine,  duly  acknowledged,  or  by  some  matter  of  record.  In  such 
cmt,  also,  she  is  privately  examined,  in  order  to  ascertain  whether  such  con- 
njinoe  be  voluntary  on  her  part,  and  whether,  in  making  it»  she  be  nninflu- 
enoed  snd  nnoontrolled  by  her  husband.  How  absurd,  then,  would  it  be  to 
aiforee  such  a  contract  to  convey,  made  without  any  such  examination! 
This  would  be  saying  that  a  feme-covert  can  not  directly  convey  her  estate, 
unless  her  free  consent  be  obtained  by  a  private  examination;  and  yet  she 
eiD  eontract  to  convey  without  such  examination,  and  such  contract  shall  be 
esrried  into  execution.  By  this  mode,  the  law  with  respect  to  a  feme-covert 
and  her  real  estate  will  be  completely  done  away.  But,  as  has  been  observed, 
the  court  of  chancery  in  Great  Britain  never  have  proceeded  on  such  absurd 
gnnada  The  old  oommon  law  rule  with  respect  to  her  contracts  remains 
entire.  The  chancery  courts  mean  not  to  trespass  on  this  rule.  But  when 
it  became  the  fashion  to  settle  estates  to  the  separate  and  sole  use  of  the 
/esw-cooorf,  chancery  considered  these  estates  as  belonging  to  her  solely, 
without  any  right  therein,  or  control  thereof,  on  the  part  of  the  husband. 
As  to  such  estates,  she  was  considered  as  a  feme-eoUj  and  her  contracts,  with 
respect  to  them,  as  binding.  As  to  all  other  estates  not  settled  to  her  sep- 
sn^  use,  no  contract  of  hers  has  been  held  as  binding  on  them. " 

This  dedsion  indicates  the  power  possessed  by  courts  of  equity  at  common 
law  to  enforce  the  contracts  of  a  married  woman.  It  is  cited  approvingly  in 
the  different  state  courts  of  this  country,  and  by  the  courts  of  Connecticut  in 
ashsequent  adjudications,  as  appears  from  the  note  in  5  Aul  Deo.  183. 
Whether  or  not  the  powers  of  cfaiuicery  are  enlarged  by  the  statutes  of  the 
vaiioos  states  so  as  to  enable  it  to  enforce  contracts  of  married  women,  not 
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•xecQted  in  aooordaiioe  with  the  directions  of  the  statatea,  has  heen  often 
considered,  and  as  often  answered  in  the  negative. 

Martin  ▼.  DweUy,  6  Wend.  9,  in  the  ooort  of  enron  of  New  York,  presented 
the  qnestion  sqnaiely,  "  whether  a  deed  of  a  ftme-coverl,  not  ezecnted  and 
acknowledged  aoooiding  to  the  provisions  of  the  statute^  1  B.  L.  369»  and 
therefore  void  and  inoperative  at  law,  is  to  he  considered  and  treated  in  a 
court  of  equity  as  a  valid  agreement  to  convey,  the  spedfio  performance  of 
which  will  he  decreed  as  against  the  /«me-«ooer<  or  her  heirs."  The  facts 
were  that  a  married  woman  ezecnted  a  deed  of  lands,  together  with  her  hus- 
band, conveying  realty  belonging  to  the  wife;  the  consideration  money  was 
paid;  but  the  deed  was  not  acknowledged  by  the  wife  pursuant  to  the  stat> 
ute.  In  the  course  of  an  elaborate  opinion.  Justice  Sutherland,  after  advert- 
ing to  the  common  law  powers  of  a  wife  to  convey  her  real  estate,  says: 
"Our  statute  declares  that  no  estate  of  a  fetMreowri  residing  in  this  state 
shall  pass  by  her  deed  without  a  previous  acknowledgment  made  by  her  be- 
fore a  proper  officer  apart  from  her  husband,  that  she  executed  snch  deed 
freely,  without  fear  or  compulsion  of  her  husband:  1  B.  L.  369.  This  pro- 
vision, it  will  be  observed,  is  an  enlargementi  and  not  a  restraint  of  the 
common  law  powers  of  a  feme-coverL  It  authorizes  a  less  formal  mode  of 
conveyance  than  was  known  to  the  common  law.  It  gives  to  her  deed, 
when  duly  acknowledged,  the  same  power  and  effect  as  a  fine,  but  if  not  ac- 
knowiedged  according  to  the  directions  of  the  statute,  it  declares  that  no 
estate  shall  pass  by  it.  It  leaves  it  as  it  would  have  stood  at  the  common 
law,  if  the  statute  had  never  been  passed,  absolutely  void  and  inoperative. 
It  was  conceded  that  such  must  be  the  consequence  at  law;  but  it  was  con- 
tended that  a  court  of  equity  would  consider  it  as  an  agreement  to  convey, 
and  if  it  was  shown  to  have  been  voluntarily  made  for  a  valuable  considera- 
tion, would  compel  the  wife  or  her  heirs  specifically  to  perform  it  This 
doctrine  appears  to  me  to  be  unsound  in  principle  and  unsupported  by  any 
color  of  auliiority.**  After  reviewing  many  decisions,  BuUer  v.  Buckingham^ 
tupm,  among  others,  and  pointing  out  the  absurdity  of  enforcing  as  a  con- 
tract to  convey  that  which  was  void  as  conveyance  by  reason  of  its  defective 
acknowledgment,  the  justice  concluded:  "If  an  absolute  sale  consummated 
by  a  deed  is  void  unless  snch  deed  is  acknowledged  in  the  mode  prescribed 
by  the  statute,  it  is  impossible  that  a  contract  to  sell  and  convey  at  some 
future  time  should  be  valid." 

A  Ute  decision  in  Maryland,  Orove  v.  Todd,  41  Md.  633,  recognises  tiie 
same  principles.  The  appellants,  complainants  below,  filed  their  bill  to  hava 
declared  a  nullity  a  deed  executed  by  one  of  the  appellants,  a  married 
woman,  and  her  former  husband,  to  the  defendants,  in  consideration  of  love 
and  affection;  and  to  have  assigned  to  appellants  the  dower  right  in  the 
land.  The  deed  appeared  to  have  been  acknowledged  in  one  county  before 
a  justice  of  the  peace  of  another  county.  Judge  Alvey,  delivering  the  opin- 
ion of  the  court,  said:  "The  acknowledgment  is  therefore  essential  to  the 
validity  of  the  deed  as  a  legal  conveyance,  and  not  only  so,  but  it  must  be 
before  the  proper  officer;  for  if  made  before  a  justice  of  the  peace  out  of  the 
county  or  city  for  which  he  was  appointed,  the  acknowledgment  is  as  in- 
operative and  void  as  if  the  person  taking  it  was  wholly  without  official 
character:  Bf/er  v.  Etni/re,  2  Gill,  151.  Whatever  may  be  the  effect  and 
operation  of  the  deed,  without  proper  acknowledgment,  2*  against  the  hus- 
band, it  is  certain  that  the  wife  could  only  be  divested  of  her  estate  by 
proper  and  legal  acknowledgment,  and  a  deed  not  so  acknowledged  is  wholly 
inoperative  as  to  her,  and  is  to  be  treated  as  if  she  had  not  been  a  party  to 
it:  Johns  r.  Rtardon,  11  Md.  466;  St^ty  v.  Strfey,  19  Id.  6.     The  deed  be- 
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fore  ttfl^  being  vithoat  acknowledgment,  was  utterly  null  and  void,  as  against 
the  wife,  both  at  law  and  in  equity,  and  she  was  under  no  obligation,  and 
eoold  not  be  compelled,  to  rectify  it  so  as  to  give  it  operation  and  effect: 
M6t.  Rom,  40  Md.  387;  Drunj  v.  Foster,  2  WalL  24." 

These  principles  were  applied  to  a  somewhat  different  state  of  facts  in 
Tcwndey  ▼.  Chapin,  12  Allen,  476,  478.  A  bill  was  filed  to  obtain  a  decree 
for  the  execution  of  a  new  deed  under  the  following  circumstances:  The  do 
feadsnt,  while  a  married  woman,  executed  to  the  plaintiff  a  quitclaim  deed 
of  sn  estate  held  by  her  as  sole  and  separate  property,  in  which  conveyance 
the  husband  did  not  join  nor  give  his  written  assent  thereto.  Under  the 
local  statute  the  assent  of  the  husband  in  writing,  or  his  joining  in  the  con- 
TsyiDoe,  was  essential  to  the  validity  of  the  wife's  conveyance  of  her  sole  and 
•epante  property.  The  husband  soon  after  died.  Says  Judge  Foster:  ''It 
is  not  contended  that  the  deed  actually  executed  was  otherwise  than  utterly 
raid;  its  admitted  invalidity  is  the  foundation  of  the  supposed  equity  which 
the  phuntiff  now  invokes  the  aid  of  the  court  to  enforce.  Nor  is  it  claimed 
that  while  the  husband  lived  there  was  any  foundation  for  a  suit  in  equity 
agynst  him  to  compel  his  written  assent,  and  thereby  to  perfect  the  void 
eanveyance.  But  by  reason  of  his  death  the  plaintiff  insists  that  he  is  en- 
titled to  require  from  the  defendant  a  new  conveyance,  which,  as  tk/eme'iolf, 
•he  is  now  competent  to  execute.  In  our  opinion,  however,  the  written 
asKDt  of  the  husband  is  as  indispensable  to  the  validity  of  an  executory 
sgreement  by  a  married  woman  to  convey  her  real  estate,  as  to  an  executed 
ooDTsyanoe  thereoL  The  restrictive  clause  of  the  section  requiring  the  hus- 
bsod's  vrritten  consent  is  as  broad  as  that  which  confers  the  power  to  convey. 
It  would  be  a  preposterous  construction  to  hold  that  a  married  woman  might 
■Icne  enter  into  a  binding  agreement  to  do  that  which  she  could  not  actually 
do  without  her  husband's  concurrence.  The  power  to  make  a  contract  to 
oonv^  is  not  expiessly  given,  but  derived  inferentially  from  that  to  convey: 
Baker  v.  Hathaway,  5  Allen,  103*  Upon  what  principle  can  it  he  maintained 
tint  sn  instrument  wholly  void  upon  its  execution  is  made  valid  and  capable 
of  enforcement  in  equity  by  the  contingency  of  the  husband's  death  ?  The 
deed  when  executed  was  inoperative  for  want  of  power  on  the  part  of  the 
gnntor.  The  removal  of  the  disability  of  coverture  can  not  possibly  render 
sflwrtnal  and  binding  a  contract  or  conveyance  made  while  that  disability 
continued,  and  by  reason  thereof  originally  a  mere  nullity.  Whether  the 
Motion  under  consideration  be  considered  as  one  conferring  a  power  not 
pienoasly  possessed  by  married  women,  but  on  condition  of  the  husband's 
written  consent,  which  is  its  form;  or  as  a  protective  enactment  requiring 
each  written  consent  for  the  benefit  and  security  of  the  wife's  interests, 
which  is  its  substance;  in  either  view,  its  effect  and  construction  must  be 
the  sama  Jeweit  v.  DavU,  10  Allen,  68,  can  not  be  distinguished  from  the 
There  relief  was  denied  because  the  wife  could  make  no  valid 
We  deny  it  now  because  she  has  made  none.  The  principle  is 
the  ame.  A  oofut  of  equity  has  no  more  jurisdiction  than  a  court  of  law  to 
neogniae  and  give  effect  to  instruments  inoperative  for  want  of  complianee 
vith  a  ooodition  made  by  statute  prerequisite  to  their  validity."  So,  also,  in 
f^mretU  v.  QoAafm,  17  Ohio,  105;  J^weU  v.  Davin,  10  Allen,  68;  DickinJton  v. 
Glamey,  27  Conn.  104;  Lane  v.  MeKeen,  15  Maine,  304;  Oebb  v.  Hose,  40 
Md.9»3L 

Kor  has  equity  any  power  to  supply  those  omissions  in  a  married  woman's 
eooveyinoe,  and  add  those  requisites  which  the  statute  makes  essential  to 
the  validity  of  her  deed.  In  Gebb  v.  Rose,  40  Md.  387,  the  husband  did  not 
joiB  the  wife  in  the  execution  d  a  deed  of  her  realty,  as  provided  by  the 
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Btatato.  It  was  urged  in  the  argoment  that  aa  the  imperfectioDa  of  the  in* 
strnmeDt  were  occaaioned  hy  ignorance  and  mistake,  a  coort  of  eqoitj  waa 
competent  to  correct  the  inatroment  and  to  give  it  auoh  effect  aa  the  partiea 
intended  it  ahoold  have.  "The  miatake  here,"  aaid  Judge  Alvey,  for  the 
coort,  "  if  it  can  be  called  anch,  waa  one  of  law  aimply;  a  want  of  knowl- 
edge aa  to  what  the  law  required  to  make  the  deed  good  and  effective.  Such 
miatake  or  want  of  legal  knowledge  forma  no  proper  ground  for  the  aaaiat- 
ance  of  a  court  of  equity,  in  the  absence  of  actual  fraud  and  impontaon. 
Beaidea,  the  principle  is  well  eatabliahed  and  results  from  the  propontiona 
before  stated,  that  where  there  is  an  omission  of  some  statutory  requirement 
in  the  deed  of  a  ferM^eonert^  essential  to  its  validity,  the  miatake  can  not  be 
corrected  by  the  court:  Dickifuon  v.  Oknney,  27  Conn.  104;  QrapengeAer  ▼. 
F^erbary,  9  Iowa,  163;  Mattm  v.  IhoeUy,  6  Wend.  9." 

JHcInnson  v.  Olenney,  27  Conn.  104,  preaenta  a  careful  considentioii  of 
these  principles,  the  court  coming  to  the  same  conclusion  aa  the  Maryland 
courts,  upon  the  power  of  equity  to  perfect  defective  instruments  of  married 
women.  Among  other  reasons  Chief  Justice  Storrs  advances,  is:  "But,  at 
the  threshold  of  this  inquiry  we  are  met  with  the  established  doctrine  that 
equity  will  not  contravene  the  positive  enactments  or  requirements  of  law 
and  defeat  its  policy  by  supplying,  under  the  guise  of  amending  defective 
instruments,  those  deficient  elements  of  form  without  which  the  agreement 
is  absolutely  void,  even  aa  between  the  parties  to  it;  that  it  will  not  fabricate 
for  contracting  parties  thoee  essential  ingredients  of  a  contract  without  which, 
in  the  eye  of  the  law,  there  subsists  no  valid  contract  whatever.  In  anch 
caaes  the  intent  of  partiea  to  conform  to  the  enactmenta  or  rules  of  law  will 
not  avail  them;  and  having  fallen  short  of  its  requirements,  they  have  eon* 
summated  no  agreement  at  aU."  So  alao,  Oarr  v.  fFUUamB,  10  Ohio,  906; 
Drury  v.  FotUr,  2  Wall  24. 

A  similar  view  of  this  question  waa  adopted  by  the  supreme  court  of  Cali- 
fornia, in  LtofUs  V.  Juana  Lopez  de  W»ds  Laaarovieh,  decided  June  4^  1880L 
It  was  there  attempted  to  correct  an  alleged  mistake  in  a  deed  executed  by 
the  defendant  and  her  husband  to  the  plaintiff^  it  being  claimed  that  oertain 
land  apecially  excepted  from  the  operation  of  the  deed,  ahould  have  been 
conveyed  by  the  deed.  C.  J.  Morrison,  after  reriewing  the  eridence  and 
considering  whether  a  court  of  equity  will  ever  reform  a  written  inatnunent» 
where  there  is  a  substantial  conflict  in  the  evidence,  expresses  the  followiag 
opinion  regarding  the  question  now  under  consideration:  "The  defendant  is 
a  married  woman,  and  it  is  a  conveyance  made  by  a  /emt'Coveri  which  ia 
sought  to  be  reformed.  *  *  *  The  question  here  arises,  can  a  court  of 
equity  reform  the  deed  of  a  married  woman  t  Waa  it  within  the  equitable 
powers  and  jurisdiction  of  the  court  below  to  decree,  as  it  did,  that  the  de- 
fendant should,  within  a  certain  time  fixed  by  the  decree,  execute  to  the 
plaintiff  her  deed  conveying  lands  not  described  in  any  deed  or  other  written 
instrument,  and  in  caae  ahe  made  default,  that  such  deed  should  be  executed 
by  the  clerk  of  the  court  7  Whatever  rights  and  powers  a  married  woman 
baa  or  can  legally  exercise  in  the  disposition  of  her  property  are  matters  of 
statutory  regulation.  At  common  law,  she  possessed  no  power  to  convey  her 
lands,  except  by  fine  and  recovery,  and  that  law  constitutes  the  basis  of  our 
jurisprudence;  and  rights  and  liabilitiee  must  be  determined  in  accordance 
with  its  principles,  except  so  far  as  they  have  been  modified  by  statute." 
The  learned  chief  justice  here  reviews  a  laige  number  of  authorities^  citing 
among  others,  BtUUr  v.  Buckingham^  5  Day,  492;  S.  C,  5  Am. Dec  174^  and  alao 
considers  to  what  extent  the  disabilities  imposed  by  the  common  law  upon 
married  women  in  the  conveyance  of  their  real  property  have  been  removed 
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by  legiilatiTe  enactment  in  CSalifomia,  and  then  oondades  as  followi:  '*  We 
have  thna  leen  that  there  is  but  one  mode  by  which  a  married  woman  can 
oofivey  her  separate  estate,  and  that  is  prescribed  by  statute.  All  the  cases 
hold  tiiat  the  provisions  of  the  statute  mast  be  substantially  complied  with; 
and  if  the  certificate  of  acknowledgment  is  insufficient,  the  conveyance  is 
absolutely  void.  *  *  *  A  /eme»coveri  can  only  be  bound  by  a  written 
iDttniment,  executed  and  acknowledged  by  her  in  the  manner  prescribed  by 
Uw,  and  it  is  not  competent  for  a  court  of  equity  to  supply  defects  in  de^ 
icription,  any  more  than  it  can  reform  a  certificate  of  acknowledgment. 
That  the  latter  can  not  be  done  has  been  expressly  decided  in  the  case  of 
BarreU  v.  TewJuimrff  et<iL,9  Gal.  13;  and  that  the  former  cannot  be  done 
it  equally  dear  upon  principle  and  authority." 

Fh>m  these  adjudications,  the  proposition  seems  deducible,  that  by  reason 
of  the  disabilities  attaching  to  the  status  of  a  married  woman,  such  contracts 
IS  she  is  permitted  by  law  to  make  must  be  executed  conformable  to  the  re- 
quirements of  the  law;  otherwise  they  are  void  in  equity  as  well  as'  at  law, 
and  cannot  be  perfected  in  equity  nor  enforced  against  her.  The  rule,  in 
some  instances  may  work  great  hardship  upon  those  who  have  had  dealings 
with  married  women;  but  it  is  a  hardship  which  may  be  avoided  by  caution 
on  the  part  of  those  interested  in  obtaining  a  binding  agreement  from  the 


TUBNEB   V.  EgEBTON. 

(1  Oux  k  JomnoM,  480.] 

Av  ADimnaTBATOE'B  Bbhkdt  is  in  EQurrr  where,  having  been  compelled 
to  pay  a  debt  of  his  decedent  of  which  he  was  not  aware  when  he  dis- 
tributed the  estate,  he  seeks  to  recover  from  the  distributee  the  amount 
cf  sudh  debt. 

TtBAX  TBI  Law  Eaisis  ax  Abbukkst  against  the  person  benefited  by  the 
payment  of  money  is  not  universally  true.  A  stranger  can  not  make  a 
man  his  debtor  against  his  will,  by  paying  off  such  man's  indebtedness. 

On  CoMPXLLXD  TO  Pat  TBI  Dkst  ov  Anothxb  may  recover  the  amount 
from  that  other  in  an  action  for  money  paid. 

AmAL.  AjBsmnpsit  brought  by  the  appellant.  Plea,  non- 
amuDpsit  and  joinder.    The  case  appears  from  the  opinion. 

SUmedreei,  for  the  appellant. 

(7.  Doney^  contra. 

By  Court,  Bugsahah,  C.  J.  This  is  the  case  of  an  adminis- 
tiator  who,  thinking  he  has  paid  off  all  the  debts  of  the  de- 
ceased, delivered  over  to  the  children  of  the  deceased  the 
proportions  of  the  residue  of  the  personal  estate,  to  which  they 
were  respectively  supposed  to  be  entitled  as  distributees.  But 
being  afterwards  compelled  hy  a  recovery  at  law  to  pay  a  oon- 
■derable  debt  due  by  the  deceased,  of  which  he  was  not  at  the 
tinie  aware,  and  having  in  part  paid  the  debts  of  the  deceased 
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out  of  his  own  private  fands,  brought  his  suit,  against  one  of  the 
distributees  to  recover  a  just  proportion  of  the  amount  so  re- 
covered against,  and  paid  by  him.  The  counts  in  the  declara- 
tion for  matters  proper  chargeable  in  account,  money  lent  and 
advanced,  money  had  and  received,  and  on  an  insimul  oompw- 
taaserU,  are  entirely  out  of  the  question,  there  being  no  evidence 
in  the  cause  in  any  manner  or  sense  applicable  to  either  of 
them;  and  the  question  is,  whether,  under  the  circumstances 
disclosed,  the  plaintiff  is  entitled  to  recover  on  the  count  for 
money  laid  out  and  expended. 

It  has  been  urged  that  where  one  is  benefited  by  the  pay- 
ment of  money  by  another,  the  law  raises  an  assumpsit  against 
the  party  benefited,  in  favor  of  the  party  paying  the  money,  but 
the  universality  of  that  proposition  is  not  admitted.  A  stranger 
can  not,  at  his  pleasure,  make  me  his  debtor,  whether  I  will  or 
not,  by  paying  a  debt  due  from  me  to  another.  Such  a  pay- 
ment might  ordinarily  be  deemed  for  my  benefit,  yet  the  law 
does  not  in  such  a  case  raise  an  assumpsit.  If  it  were  so,  it 
would  be  to  put  every  man  who  owed  a  debt  at  the  mercy  of  an 
enemy,  who  might  choose  to  make  himself  his  creditor  without 
bis  consent  or  authority,  for  the  purpose  of  harassing  and  dis- 
tressing him;  and  to  deprive  him  of  defenses  which  he  might 
have  had  to  a  suit  by  his  original  creditor,  but  of  which  he 
would  not  be  able  to  avail  himself  against  such  newly-created 
liability.  It  is  true  that  where  one  is  compelled  to  pay  the  debt 
of  another,  he  may  recover  against  him  in  an  action  for  money 
paid,  etc.,  upon  the  promise  which  the  law  implies,  as  in  the 
case  of  money  paid  by  a  surety  in  a  bond,  which  is  considered 
as  paid  to  the  use  of  the  principal,  and  may  be  recovered  in  an 
action  against  him  for  money  paid,  etc.  But  that  is  not  tbia 
case.  Here  was  no  debt  due  from  the  distributee  to  the  cred- 
itor of  the  intestate,  no  demand  which  could  have  been  en- 
forced at  law  against  her;  and  the  money  paid  by  the  plaintiff, 
though  not  voluntarily,  but  under  a  recovery  against  him  in  a 
suit  at  law,  was  in  discharge  6t  his  own  liability  as  adminis- 
trator, and  not  of  a  debt  due  from  the  distributee,  nor  on  ac- 
count of  his  being  placed  in  a  situation  of  responsibility  by  an  j 
act  of  hers.'  It  was  not,  therefore,  a  payment  of  money  to  her 
use,  for  which  law  will  raise  an  implied  promise  of  repayment, 
on  account  of  there  being  in  her  hands  a  portion  of  the  per- 
sonal assets  of  the  intestate.  If  in  such  a  case  as  this  an 
action  at  law  could  be  maintained  on  the  ground  of  an  implied 
assumpsit,  it  would  be  in  the  power  of  fraudulent  or  negligent 
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executors  and  administrators,  by  covinousl  j  or  carelessly  suffer- 
ing judgments  to  go  against  them,  and  constituting  themselves 
creditors  of  legatees,  and  distributees  without  their  knowledge 
or  authority,  so  to  change  their  predicament  against  their  con- 
aent,  as  in  suits  at  law  instituted  upon  such  implied  promises, 
to  deprive  them  of  the  benefit  of  defenses  that  might  be  ac- 
corded to  them  in  proceedings  in  chancery  against  the  funds  in 
their  hands,  by  the  original  creditors  of  the  deceased,  which 
voold  be  of  mischievous  consequence  to  legatees  and  distribu- 
tees. And  it  would  be  unjust  to  permit  an  executor  or  admin- 
istrator, by  thus  constituting  a  legatee  or  distributee  his  debtor, 
without  his  consent  or  knowledge,  to  place  him  in  a  worse  con- 
dition in  relation  to  that  debt  than  he  stood  in  before;  which 
would  be  the  case  if  he  could  pursue  him  for  the  recovery  of 
it,  on  an  implied  assumpsit,  in  a  court  of  law  iustead  of  a  court 
of  equity,  where  alone  he  could  have  been  called  upon  before, 
where  equity  is  administered  in  a  manner  in  which  it  can  not 
be  in  a  court  of  law;  a  court  of  law  not  being  a  fit  tribunal  to 
investigate  and  unravel  accounts  of  executors  and  adminis- 
ttators,  and  not  being  so  constituted  as  to  be  able  to  take  into 
consideration,  in  the  manner  that  a  court  of  equity  would,  how 
the  funds  were  in  fact  appropriated,  and  the  mode  in  which 
they  might  and  ought  to  have  been  applied.  With  this  view  of 
the  Bubject,  we  think,  with  the  court  below,  that  the  plaintiff  is 
not  entitled  to  recover,  and  that  in  bringing  his  action  in  a 
court  of  law  he  mistook  his  tribunal,  and  ought  to  have  sought 
his  remedy  in  a  court  of  equity,  where  matters  of  the  kind  are 
properly  cognizable,  and  the  interests  of  all  parties  equally  pro- 
tected. 
Judgment  affirmed. 


GbAITE  v.   MEaiNNIB. 

(1  Gill  t  JoBmoH.  468.] 
Riunoir  or  DgPAimiBKTS  or  the  State  GovKaNMurr  considered. 

DZVOBCB  HAVIKO    BZEN    GbAKTED   BT  THE    GENERAL  ASSEMBLT  from   thc 

eariiot  timea,  can  now  be  viewed  in  no  other  Ught  than  as  a  regular  ex- 
erdae  of  legislative  power. 

Suit  tor  Alimont  is  a  remedy  distinct  from  the  proceedings  for  a  divorce^ 
and  has  been  recoverable  throagh  the  courts  of  justice. 

A  BivoBCED  WiTE  MAT  Bbooveb  A  MAINTENA^os  Suitable  to  her  station 
in  life  and  to  the  condition  of  her  husband,  by  a  bill  in  chancery. 

Av  Act  Beqcibino  a  Husband  to  Pat  Alimont  to  a  trustee  for  the  main- 
tenance of  his  wife,  from  whom  such  act  divorced  him,  is  an  exercise  of 
judicial  power,  and  void. 
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• 
Appeal.    Assampsifc  to  recover  the  sum  of  one  hundred  and 

fifty  dollars,  the  first  Bemi-aonaal  installment  directed  by  an  act 

of  geueral  assembly  to  be  paid  by  the  defendant,  Meginnis,  to 

Crane,  as  trustee,  for  the  benefit  of  Mrs.  Meginnis,  who  was, 

by  such  act,  divorced  from  her  husband.     Demurrer  to  the 

declaration  and  joinder.    A  pro  forma  judgment  was  rendered 

for  the  defendant. 

Chambers^  for  the  appellant. 

Spencer^  Bayly  and  Carmichad,  contra,  referred  to  2  BornB 
Ec.  Law,  434;  3  Bl.  Com.  94;  1  Fonb.  Eq.  90,  note,  104;  Dun- 
can V.  Duncan,  19  Yes.  jun.  397;  Qalmith  v.  OalmUh,  4  Harr.  & 
McH.  477;  Act  of  1777,  ch.  12,  sec.  4;  Waikyns  v.  Waileyn8,  2 
Atk.  97;  6  Art.  Bill  of  Bights;  18  Id.;  WhiUingUm  t.  Polk,  1 
Harr.  &,  J.  236;  Vanhome'a  Leasee  v.  Dorranoe,  2  Dall.  304  to 
307;  21  Art.  Const.;  Act  1676,  ch.  21;  1678,  ch.  18. 

By  Court,  Eable,  J.  A  constitutional  question  is  involved  in 
the  consideration  of  this  caee,  and  before  we  enter  upon  the 
solution  of  it,  we  will  state  some  positions  preliminary  to  the 
subject.  The  constitution  of  this  state,  composed  of  the  dec- 
laration of  rights  and  form  of  government,  is  the  immediate 
work  of  the  people  in  their  sovereign  capacity,  and  contains 
standing  evidences  of  their  permanent  will.  It  portions  oat 
supreme  power,  and  assigns  it  to  different  departments,  pre- 
scribing to  each  the  authority  it  may  exercise,  and  specifying 
that  from  the  exercise  of  which  it  must  abstain.  The  public 
functionaries  move,  then,  in  a  subordinate  character,  and  must 
conform  to  the  fundamental  laws  or  prescripts  of  the  creating 
power.  When  they  transcend  defined  limits,  their  acts  are  un- 
authorized, and,  being  without  warrant,  are  necessarily  to  be 
viewed  as  nullities.  If  considered  as  valid  acts,  the  distinction 
between  unlimited  and  circumscribed  authority  is  done  away, 
the  derivative  exerts  original  power,  and  of  constitutional  law 
nothing  is  left  but  the  name. 

The  legislative  department  is  nearest  to  the  source  of  power^ 
and  is  manifestly  the  predominant  branch  of  the  government. 
Its  authority  is  extensive  and  complex,  and  being  less  suscepti- 
ble on  that  account  of  limitation,  is  more  liable  to  be  exceeded 
in  practice.  Its  acts,  out  of  the  limit  of  authority,  assuming  the 
garb  of  law,  will  be  pronounced  nullities  by  the  courts  of  jus- 
tice, it  being  their  province  to  decide  upon  the  law  arising  in 
questions  judicially  before  them,  and  upon  the  constitution  as 
the  paramount  law;  but  this  is  more  in  fulfillment  of  their  owe 
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datj  than  to  restrain  the  ezoesses  of  a  co-ordinate  department 
of  the  goyemment.  The  check  to  legislative  encroachments  is 
to  be  found  in  the  declaration  that  the  legislative,  executive, 
and  judicial  powers  ought  to  be  kept  separate  and  distinct,  and 
in  the  solemn  obligations  of  fidelity  to  the  constitution  under 
which  all  legislative  functions  are  performed. 

With  these  general  viev^s  of  constitutional  lav7,  we  proceed  to 
eonsider  the  questions  more  immediately  before  the  court.  On 
the  argument  of  the  cause,  the  court's  attention  was  directed  to 
aet  of  assembly  passed  in  1828,  entitled,  "  An  act  for  the  relief 
of  liary  Meginnis,"  which  the  appellee's  counsel  asserted  to  be 
io  violation,  in  some  of  its  provisions,  of  the  constitution  of  the 
state.  Should  it  be  found  to  be  so,  the  judgment  of  Kent 
county  court  will  be  affirmed,  the  appeal  having  been  taken  in 
a  sait  founded  wholly  upon  this  act  of  assembly.  Whether  the 
act  is,  then,  an  infringement  of  the  constitution,  is  the  main 
qaestion  to  be  determined  by  this  court,  and  it  rests  upon  the 
two  following  points:  Is  the  enactment  of  the  third  section  of 
the  act  of  1828,  an  exercise  by  the  legislature  of  judicial  power? 
Ib  the  exercise  by  the  legislature  of  judicial  power,  in  the  pas- 
sage of  a  law,  repugnant  to  the  constitution  ? 

The  act  of  1810  is  an  act  of  divorce,  separating  Maiy  Megin- 
nis  from  the  bed  and  board  of  her  husband,  and  its  tliird  sec- 
tion is  clothed  in  this  language:  "And  be  it  enacted  that  the 
said  Casparus  Meginnis  shall  annually  hereafter  pay  to  John 
Crane,  of  Queen  Ann's  county,  who  is  hereby  made  the  trustee 
In  that  behalf,  to  and  for  the  use  and  benefit  of  said  Mary  Megin- 
nis, the  sum  of  three  hundred  dollars  in  two  equal  installments; 
the  fiist  on  the  first  day  of  March,  and  the  second  on  the  first  day 
of  September,  in  each  and  every  year  during  the  joint  lives  of 
the  Baid  Casparus  Meginnis  and  Mary  Meginnis,  and  the  said 
trustee  shall  be  authorized  to  institute  suit  in  his  own  name 
for  any  installment  which  shall  not  be  paid  on  the  day  on  which 
the  same  is  hereby  declared  to  be  due,  and  it  shall  be  the  duty 
of  the  court  before  whom  the  suit  is  brought  to  try  the  same  at  the 
term  to  which  the  writ  is  made  returnable."  This  grant  of  an 
annuity  is  called  a  grant  of  alimony,  and  it  is  contended  that 
after  the  legislative  separation,  it  might  have  been  recovered  by 
the  vrife  in  the  court  of  chancery,  pursuant  to  the  laws  of  this 
state,  if  her  case  merited  the  interference  of  the  chancellor,  and 
the  circumstances  of  the  husband  justified  the  allowance  of  such 
a  sum. 

The  investigation  of  this  point  led  us  into  a  general  review  of 
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the  British  law  of  divorce  and  alimony.  From  the  research,  it 
has  appeared  to  us  that  they  are  both  of  judicial  cognizance  in 
the  ecclesiastical  courts  of  that  country;  that  the  divorce  a 
mensa  et  thoro  separates  the  parties  for  unfitness  for  the  marriage 
state,  and  the  separation  is  the  remedy  adnunistered  for  the  in- 
jury to  the  suffering  party;  that  alimony  is  the  maintenance 
afforded  to  the  separated  wife  for  the  injury  done  her  by  her 
husband  in  neglecting  or  refusing  to  make  her  an  allowance 
suitable  to  their  station  in  life,  and  is  treated  as  a  consequence 
drawn  from  the  divorce  a  mensa  ei  ihoro^  and  that  each  of  those 
matrimonial  causes  is  dependent  upon  different  facts,  and  is 
redressed  by  different  judgments,  although  both  are  within  the 
jurisdiction  of  the  same  tribunal.  In  this  state,  the  act  of  di- 
vorcing man  and  wife  has  been  performed  by  the  legislature, 
for  the  want,  perhaps,  of  ecclesiastical  authority  to  effect  it,  or 
borrowing,  perchance,  the  power  from  the  parliament  of  Gbeat 
Britain,  which  sometimes  granted  diyorces  a  vinculo  malrimonii, 
for  supervenient  causes  arising  ex  past  /ado,  a  thing  that  the 
spiritual  courts  could  not  do.  Howeyer  this  may  be,  divorces 
in  this  state  from  the  earliest  times  have  emanated  from  the 
general  assembly,  and  can  now  be  viewed  in  no  other  light  than 
as  regular  exertions  of  legislative  power.  The  private  acts 
passed  for  more  than  ten  years  back  we  have  adverted  to,  and 
almost  every  divorce  law  has  been  found  to  be  expressed  in 
terms  peculiar  to  itself.  In  some,  the  mere  separatioii  from 
bed  and  board  is  effected  in  the  plainest  and  shortest  way,  aa 
in  the  case  of  Francis  B.  Mitchell  by  the  act  of  1822,  c.  138, 
and  in  the  case  of  Sarah  Kerr,  by  the  act  of  1821,  c.  118,  and 
in  other  acts  separating  the  married  parties,  particular  conse- 
quences of  a  continuing  coverture  are  sedulously  guarded 
against.  In  none,  not  even  in  the  act  of  1818,  c.  203,  referred 
to  by  counsel,  is  there  anything  like  a  provision  for  the  future 
maintenance  of  the  wife,  graduated  to  the  circumstances  of  the 
husband  and  the  station  in  life  of  the  parties,  as  the  act  of  1823 
would  appear  to  be.  On  the  other  hand,  the  suit  for  alimony 
in  this  state,  as  in  Great  Britain,  is  a  distinct  remedy  from  the 
proceedings  to  obtain  a  divorce,  and  for  a  series  of  years,  the 
wife's  maintenance  has  been  recoverable  through  the  interven- 
tion of  our  judicial  tribunals.  So  early  as  the  year  1689,  in  the 
case  of  OalwUh  v.  Gahoiih,  4  Harr.  &  McHen.  477,  it  was  as- 
serted in  the  supreme  court  of  the  province,  that  alimony  is 
only  recoverable  in  chancery,  or  the  court  of  the  ordinary;  and 
in  the  year  1777  the  act  of  assembly  was  passed  which  expressly 
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authorized  the  chancellor  to  hear  and  determine  all  causes  for 
alimony  in  as  full  and  ample  manner  as  such  causes  could  be 
heard  and  determined  by  the  laws  of  England  in  the  ecclesiasti- 
cal courts  there.  Since  this  last  period,  such  causes  have  been 
continually  acted  upon  by  the  chancellor,  and  in  some  instances 
appeals  have  been  taken  to  the  appellate  courts  and  decided  on 
by  them.  And  we  cannot  permit  ourselves  for  a  moment  to 
doubt  that  if  Mary  Meginnis,  like  Francis  B.  Mitchell  and 
Sarah  Kerr,  had  obtained  simply  an  act  of  divorce,  she  might 
have  recovered,  having  merits,  a  maintenance  suitable  to  her  sta- 
tion in  life,  and  to  quadrate  with  the  situation  of  her  husband, 
by  a  bill  in  chancery,  or  an  application  to  the  equity  side  of  Kent 
county  court.  If  she  could  haye  been  thus  redressed  by  an  ex- 
eidae  of  judicial  authority,  we  would  ask,  is  it  not  fair  to  con- 
elade  that  the  redress  granted  to  her  by  the  legislature  is  an 
ezerdse  of  judicial  authority  ?  The  nature  of  the  power  em-^ 
ployed  must  be  judged  of  by  having  an  eye  to  the  like  power 
exercised  by  a  co-ordinate  department.  Should  the  executive 
tzy  and  sentence  a  felon  to  punishment,  the  judicial  authority 
exercised  could  not  be  mistaken,  and  should  the  judiciary  un-^ 
dertake  to  enact  and  promulgate  a  law,  and  exact  obedience  to 
it,  the  act  would  doubtlessly  be  pronounced,  at  once,  an  usurp- 
ation upon  the  functions  of  the  legislature. 

The  enactment  of  the  third  section  of  the  act  of  1823  being, 
b  oar  opinion,  an  exercise  by  the  legislature  of  judicial  power, 
our  attention  will  now  be  engaged  for  a  short  time  with  the  in- 
qniiy  whether  the  exercise  by  the  legislature  of  judicial  power 
in  the  passage  of  a  law  is  repugnant  to  the  constitution.  The 
decision  of  this  point  must  depend  upon  the  sound  construction 
of  the  sixth  section  of  the  bill  of  rights,  which  says  "  that  the 
legislative,  executiye,  and  judicial  powers  of  government  ought 
to  be  forever  se}>arate  and  distinct  from  each  other."  This  po- 
litical maxim  made  its  appearance  in  some  form  in  all  the  state 
constitutions  formed  about  the  time  of  the  war  of  the  revolu- 
tion, and  is  said  to  haye  been  borrowed  by  them  of  the  cele- 
brated Montesquieu's  Spirit  of  Laws,  vol.  1,  p.  181.  In  what- 
ever terms  they  have  adopted  it,  in  none  of  these  constitutions 
are  the  seyeral  departments  kept  wholly  separate  and  unmixed. 
In  some  of  them,  as  in  the  constitution  of  this  state,  the  execu- 
tive is  appointed  by  the  legislature,  and  the  judiciary  by  the 
executive;  and  in  others,  the  power  of  the  several  departments 
are  still  more  blended  and  mingled  together.  Upon  a  full  con- 
sideration of  each  of  them,  it  seems  to  us  to  have  been  the  in- 
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tention  to  engraft  this  invaluable  maxim  of  political  science  on 
their  respectiTe  systems  only  so  far  as  comported  with  free  goT- 
emmenty  and  to  prohibit  the  exercise  by  one  department  of  the 
powers  of  another  department,  or  to  confine  each  department 
to  the  ezdusiye  exercise  of  its  own  powers.  This  last  is  admi- 
rably expressed  in  the  constitution  of  Massachusetts,  and 
evinces  a  perfect  acquaintance  of  its  framers  with  the  pages  and 
doctrines  of  Baron  Montesquieu.  It  is  worded  thus:  '*  That 
the  legislative  department  shall  never  exercise  the  executive  and 
judicial  powers,  or  either  of  them;  the  executive  shall  never  ex- 
ercise the  legislative  and  judicial  powers,  or  either  of  them;  the 
judicial  shall  never  exercise  the  legislative  and  executive  pow- 
ers, or  either  of  them."  The  inhibition  goes  to  the  practical  ex- 
ercise of  powers  conferred  by  the  constitution,  and  to  be  used 
after  it  is  in  operation,  and  does  not  apply  singly  to  the  origi- 
nal distribution  of  powers  among  the  departments  of  the  gov- 
ernment. In  the  same  sense  we  construe  the  sixth  article  of 
our  bill  of  rights,  which  has  the  same  objects  in  view  with  the 
constitution  of  Massachusetts,  although  somewhat  different 
terms  are  employed  to  express  them.  The  one  imitates  the  lan< 
guage,  and  the  other  dives  into  and  expresses  the  meaning  of 
the  venerated  author  from  which  they  both  copied.  Their  com'* 
mon  purpose  is  to  confine,  in  practice,  the  action  of  each  de< 
partment  to  its  own  appropriate  sphere,  by  forbidding  to  it  the 
use  of  powers  allotted  to  the  co-ordinate  departments. 

We  have  already  determined  the  first  point,  and  we  have  now 
to  add  our  perfect  conviction  that  the  exercise  by  the  legisla* 
ture  of  judicial  power  in  the  passage  of  a  law  is  repugnant  to 
the  constitution.  Our  conclusion  from  all  this  reasoning  is, 
that  the  third  section  of  the  act  of  1823  is  a  nullity,  and  waa 
rightly  considered  unavailable  to  support  the  plaintiff's  action 
in  the  county  court  where  the  suit  originated,  and  that  judg- 
ment, therefore,  ought  to  be  affirmed. 

In  acting  upon  this  case,  we  wish  to  be  understood  to  decide 
nothing  but  the  points  before  mentioned;  only  to  adjudge  that 
the  exercise  by  the  legislature  of  judicial  power  is  in  opposi- 
tion to  the  constitution,  and  that  the  enactment  of  the  third 
section  of  the  act  of  1828  was  an  exertion  of  judicial  power,  and 
is  necessarily  a  void  act: 

Judgment  affirmed. 


Deo.  1829.]    City  of  Baltdcoke  v.  Hughes.  243 
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Administbatob. 

[1  am.  k  Jownom,  480.] 

A  PowxB  or  ram  Cnr  Couvcil  to  Tax  any  pariioiilar  part  of  the  city  for 
paTing  the  ttreete,  ainkiiig  wells,  or  erecting  pmnpe,  "which  may  appear 
for  the  benefit  of  inch  particular  part,**  ia  not  confined  to  any  particular 
benefit*  each  as  that  which  results  from  paved  streets.  The  preservation 
of  the  health  of  such  particular  part  of  the  city  is  a  benefit  within  the 
meaning  of  the  act  conferring  the  power. 

Trb  Lboautt  of  8UCH  ▲  Tax  does  not  depend  upon  the  fsot  whether  the 
paving  does  or  does  not  benefit  the  district,  but  upon  the  object  of  the 
corporation  in  having  the  paving  done. 

Ax  OtanxAScm  Pbgvzdiko  foh  such  Patino  and  imposition  of  the  tax 
need  not  exprsssly  state  that  it  is  for  the  benefit  of  the  particular  dis* 
trict 

BoT  WHBBS  It  Apfxabs  tbok  thx  Obdinaiigb  that  the  tax  imposed  on  a 
particular  district  is  for  the  general  benefit  of  the  city,  it  is  void. 

Idul — ^In  an  ordinance  declaring  that  if  the  health  commissioner  should  re- 
port, in  writing,  "  that  a  nuisanoe  exists  in  any  street^  lane,  or  alley  in 
the  dty  of  Baltimore,  which  will  endanger  the  health  thereof,"  the  word 
"  thereof"  was  construed  to  refer  not  to  the  whole  city,  but  to  a  street, 
lane,  or  alley,  and  the  ordinance  was  considered  within  the  power  con- 
ferred by  the  charter. 

AHunciPAi.  CoBPOiiATiOH  MUST  AcT  within  the  limits  of  its  delegated  au- 
thority. But  if  its  ordinances  admit  of  two  constructions,  they  should 
reoeive  the  one  consistent  with  the  power  given,  and  not  that  which  is 
m  violation  of  itb 

Tarn  Vniov  of  Two  Boabdb  of  Commissionxbs,  without  any  dbectum  re- 
gtfding  the  mode  of  performance  of  their  duties,  will  dispense  with  the 
fanDality  of  the  written  report  which  formerly  one  prepared  before  the 
other  oould  act. 

WsKBB  AV  Obdihahcb  BaQUXBXD  THX  CoMXiasiONXBS  to  form  a  decisive 
opimon  that  a  nuisance  exists  which  would  endanger  the  health  of  a  par- 
ticular part  of  the  city,  it  is  sufficient  if  this  opinion  appear  from  the  cei^ 
tificates  in  the  warrant.  If  the  warrants  disclose  an  opinion  that  the 
Buisanoe  might  endanger  the  health  of  the  city,  the  tax  imposed  can  not 
be  enforced. 

If  thx  ExiBTXirGX  of  thx  Nuxbavox  is  required  by  the  ordinance  to  be  cer- 
tified to  in  writini^  the  &ct  can  not  be  established  by  parol. 

On  GoMPiujED  TO  Pat  thx  Dkbt  of  Avothxb  may  recover  from  that  other. 
Otherwise,  with  respect  to  the  voluntary  payment  of  another's  debt 
without  authority. 

A  MmnciPAL  Cobpokatxon  can  hot  Bxoovxb  a  Tax  in  an  action  for  money 
paid,  laid  out,  and  expended,  although  the  corporation  has  paid  the  cost 
of  the  improvement  for  which  the  tax  was  imposed. 
. — ^Nor  can  the  eost  of  the  improvement  be  recovered  by  the  corporation 
in  an  action  for  work  and  labor  done,  etc.,  there  being  no  legal  liability 
to  pay  the  tax  therefor,  the  ordinance  not  being  properly  pursued. 
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Appeal.  Aesumpsit  to  recover  the  sam  alleged  to  be  due  for 
certaiB  pftving  taze6.  Assessed  upon  the  property  of  defendant's 
intestate.  The  action  was  originally  brought  in  the  Baltimore 
county  court,  but,  on  suggestion  of  the  defendant,  was  removed 
to  the  Harford  county  court.  The  declaration  contained  six 
counts;  three,  for  the  amounts  of  taxes  respectively  assessed 
upon  different  pieces  of  property;  the  fourth,  for  the  aggregate 
amount  of  the  paving  taxes  generally;  the  fifth,  for  money  paid, 
kdd  out,  and  expended;  and  the  sixth,  for  work  and  labor  done. 
Plea  non-assumpsit,  and  issue  joined.  The  case  appears  from 
the  opinion.  The  court  below  instructed  the  jury  as  requested 
by  the  defendant,  and  refused  the  plaintiffs'  instruction,  who 
thereupon  excepted.  The  verdict  of  the  jury  was  returned 
for  the  plaintiffs,  but  for  a  small  part  of  the  amoimt  they  de- 
manded; whence  the  appeal. 

Taney,  aUamey-general,  and  J.  ScaU,  for  the  appellants. 

B.  Johnson,  contra. 

By  Court,  Bugbavan,  C.  J.  A  recovery  by  the  plaintiffs  of  the 
taxes  impoeod  under  the  thirteenth  section  of  the  ordinance  of 
the  ninth  of  March,  1807,  is  resisted  by  the  defendant  on  two 
grounds :  1.  That  the  power  given  by  the  ordinance  has  not  been 
well  executed;  2.  That  the  ordinance  itself  is  not  authorized  by 
the  charter.  The  second  ground  relied  upon  involves  the  oon- 
struction  both  of  the  charter  and  the  ordinance,  and  will  be 
first  examined. 

The  second  section  of  the  act  of  1797,  c.  54,  a  supplement  to  the 
act  incorporating  the  city  of  Baltimore,  gives  to  the  corporation 
power  to  pass  all  ordinances  necessary  for  paving  and  keepiii^^ 
the  streets,  etc.,  in  repair,  ''  and  to  tax  any  particular  part  or 
district  of  the  city  for  paving  the  streets,  lanes,  or  alleys  there- 
in, or  for  sinking  wells  or  erecting  pumps  which  may  apppear 
for  the  benefit  of  such  particular  part  or  district."  In  the  case 
of  The  Mayor  and  City  Council  of  BaUimore  v.  Moore  and  Johnson, 
6  Harr.  &  J.  380,  it  was  decided  by  this  court  that  the  word 
*'  which,"  in  that  provision  of  the  act,  related  as  well  to  the  pav- 
ing the  streets,  lanes,  and  alleys  as  to  the  sinking  of  wells  and 
erecting  pumps,  and  that  the  corporation  had  authority  to  tax 
any  particular  part  or  district  of  the  city  for  paving  the  streets, 
lanes,  or  alleys  therein  which  might  appear  for  the  benefit  of  each 
particular  part  or  district.  The  reasoning  by  which  that  conclu- 
sion was  arrived  at  need  not  be  repeated  in  this  place.  A  differ- 
ent construction,  however,  would  certainly  be  at  war  with  the 
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inteniioii  of  the  legislature,  as  it  never  could  Iwfe  been  con- 
templated to  give  to  the  corporation  the  poiver  to  tax  any  par- 
ticalar  part  or  district  of  the  city  for  any  paying  whuk  was  for 
the  general  benefit,  and  not  for  the  benefit  of  the  immediate 
part  or  district  taxed,  which,  under  a  di&reni  eoaatruction, 
would  be  the  effect  of  the  second  section  of  tbeadi  of  1797,  taken 
altogether.  Under  this  restricted  constraction  Jimiting  the  powef 
of  the  corporation  to  tax  any  particular  paort  or  district  of  tfa^ 
eiiy  for  paving  the  streets,  lanes,  and  alleys  therein,  to  a  paving 
which  shall  be,  or  appear  to  be,  for  the  benefit  of  such  particu- 
lar district,  and  not  for  the  general  benefit  of  the  eity,  which 
ought  to  be  paid  for  out  of  the  general  fund,  and  not  by  the  im- 
position of  a  special  tax  upon  any  particular  part  of  tJie  city,  we 
think  the  corporation  is  not  confined  to  any  particular  descrip- 
tion of  benefit,  such  as  the  ordinary  benefit  and  advantage  of 
paved  streets,  and  that  the  preservation  of  the  health  of  such 
particular  ptirt  of  the  city  is  a  benefit  within  the  meaning  and 
scope  of  the  act. 

The  legality  of  levying  the  tax  does  not  depend  upon  whether 
the  paving  does  or  does  not  in  fact  benefit  the  particular  district 
that  is  taxed,  but  upon  the  object,  the  motive  of  the  corporation 
in  causing  the  paving  to  be  done.  And  in  an  ordinance  provid- 
ing for  such  paving,  and  the  imposition  of  such  a  special  tax,  it  is 
not  necessary  that  it  should  be  expressly  stated  to  be  for  the 
benefit  of  the  particular  district;  but  if  nothing  appears  to  the 
contrary,  such  an  exercise  of  the  special  taxing  power  will  be 
taken  to  have  been  in  pursuance  of  the  authority  given  by  the 
charter.  It  will  be  presumed  that  the  corporation  did  not  ex- 
ceed its  powers,  but  imposed  the  tax  for  the  purpose  only  for 
which  the  charter  authorizes  it  to  be  imposed,  and  that  the  pav- 
ing appeared  to  the  city  council  to  be  for  the  benefit  of  the  par*- 
ticolar  district. 

Bat  where  an  ordinance  provides  for  the  paving  a  street,  etc., 
in  a  particular  district,  and  the  imposition  of  a  special  tax  for 
that  purpose  on  such  district,  which  paving  appears  by  tbe  or- 
dinance to  be  for  the  general  benefit  of  the  city,  and  not  for  the 
benefit  of  the  particular  district,  such  an  ordinance  is  not  in  pur- 
Boance  of  the  authority  conferred  by  the  charter,  and  is  void. 
And  SQch,  it  is  contended,  is  the  character  of  the  thirteenth  sec- 
tion of  the  ordinance  of  the  ninth  of  March,  1807,  providing  for 
the  imposition  of  the  taxes  the  recovery  of  which  in  this  suit  is 
radfited.  The  provision  of  that  section  is  in  these  words :  ' '  That 
if  the  commissioners  of  health  shall  at  any  time  report  in  writing 
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to  the  oity  oommissioners  that  a  naisance  exists  in  any  street, 
lane,  or  alley  in  the  oity  of  Baltimore,  which  will  endanger  the 
health  thereof,  and  the  city  commifisioners,  upon  a  full  examina- 
tion thereof,  should  be  of  the  same  opinion,  and  that  the  same 
can  not  be  eflfectoally  removed  without  paving  such  street,  lane, 
or  alley,  they  are  hereby  authorized  and  required  to  proceed  to 
the  paving  of  such  street,  lane,  or  alley,  and  to  issue  their  war- 
rant under  their  hands  to  the  city  collector,  directing  him  to  col- 
lect the  tax  which  may  be  imposed  for  paving  the  same,'*  etc.  It 
is  supposed  that  it  appears  upon  the  face  of  this  ordinance  that 
the  nuisance  here  authorized  to  be  removed  by  paving  the  street, 
etc. ,  in  which  it  may  be  found  to  exist,  is  such  a  nuisance  only 
as  in  atie  opinion  of  the  commissioners  of  health  and  the  city 
commissioners,  will  endanger  the  health  of  the  city  generally, 
and  not  of  the  particular  district  in  which  the  paving  is  author- 
ized to  be  done,  and  the  tax  to  be  imposed;  and  that  the  paving 
and  taxing  is  intended  for  the  general  benefit  of  the  city,  and 
not  of  the  particular  districi  If  such  be  the  true  constraction 
of  the  ordinance,  it  can  not  be  questioned  that  it  was  unauthor- 
ized by  the  charter,  and  that  provision  of  it  nugatoiy  and  void. 

But  to  arrive  at  that  conclusion,  it  must  either  be  assumed 
that  a  nuisance  can  not  exist  in  any  particular  part  or  diiitrict 
of  the  city  of  Baltimore,  affecting  or  endangering  the  health  of 
such  particular  part  or  district,  without  also  so  affecting  or  en- 
dangering the  health  of  the  whole  city,  or  of  the  city  genendly, 
as  to  be  a  matter  of  such  general  concern,  as  that  the  means  re* 
sorted  to  for  removing  it  can  only  be  paid  for  out  of  the  gen- 
eral fund,  and  not  by  a  tax  upon  the  particular  district  in  whieh 
it  may  exist;  and  consequently  that  the  paving  contemplated 
and  provided  for  by  this  ordinance,  could  only  have  appeared 
to  be,  and  been  intended  for  the  general  benefit  of  the  <aly, 
and  could  not  have  been  considered  to  be  and  intended  for  the 
benefit  of  the  particular  district  to  be  paved,  or  that  the  lan- 
guage of  the  ordinance  is  such  as  to  show  the  object  of  the 
paving  provided  for  to  be  the  general  benefit  of  the  city,  and 
not  the  benefit  of  the  immediate  district. 

With  respect  to  the  first  of  these  positions^  it  by  no  means 
appears  to  us  that  a  nuisance  can  not  exist  in  a  particular  part 
or  district  of  the  city  of  Baltimore,  affecting  or  endangering 
the  health  of  such  part  or  district,  without  also  affecting  or  enr 
dangering  the  health  of  the  city  generally,  and  that  no  paving 
can  be  auth<mzed  for  the  removal  of  a  nuisance  endangering 
the  health  of  a  particular  district,  without  having  for  its  object 
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the  general  benefit  of  the  city,  and  not  the  benefit  of  the  die- 
triet  in  which  the  nuisance  may  exist.  And  if  such  a  nuisance 
may  ezist»  of  which  the  corporation  is  competent  to  judge,  it 
has  authority,  nnder  the  charter,  to  pass  an  ordinance  for  the 
remoTal  of  such  a  nuisance  by  paving,  and  to  impose  a  local 
tax  for  that  purpose,  if  it  shall  appear  to  be  for  the  benefit  of 
the  particular  district  in  which  the  paving  is  authorized  to  be 
done.  And  if  there  be  nothing  expressed  in  this  ordinance  to 
the  contrary,  the  presumption  is  that  the  nuisance  contem- 
plated is  one  endangering  the  health  of  the  immediate  district 
in  which  it  exists,  and  that  the  sole  object  of  the  paving  pro- 
vided for  is  the  benefit  of  that  particular  district.  Is  there,  then, 
anything  in  the  language  of  the  ordinance  to  sustain  the  second 
position  ?  Is  there  any  expression  pointing  to  the  preservation 
of  the  general  health  of  the  city,  or  to  the  general,  and  not  a 
local  benefit,  as  the  motiye  for  authorizing  the  paving  provided 
ior?  This  case  has  been  argued  as  if  the  language  of  the 
ordinance  was,  "  which  will  endanger  the  health  of  the  city." 
Bat  whatever  might  be  the  effect  of  such  words,  if  used,  that 
is  not  the  language  of  the  ordinance;  the  commissioners  in 
their  warrants  say  that  they  conceive  the  streets  directed  to  be 
paved  "  to  be  in  a  state  of  nuisance,  which  might  endanger  the 
health  of  the  city."  And  it  is  probable  that  the  language  of 
the  warrants  and  of  the  ordinance  may  have  been  confounded 
fay  the  counsel.  The  words  of  the  ordinance  are:  "  That  if  the 
oommiasionerB  of  health  shall  at  any  time  report  in  vniting  to 
the  city  commissioners  that  a  nuisance  exists  in  any  street,  lane, 
or  alley  in  the  city  of  Baltimore,  which  will  endanger  the 
health  thereof,"  etc.  Not  in  terms  the  health  of  the  city,  but 
"thereof;"  and  the  question  is,  whether  the  word  ''thereof" 
most  be  held  to  relate  to  the  city  of  Baltimore,  or  may  refer  to 
the  street,  lane,  or  alley  in  which  a.  nuisance  may  be  found  to 

The  power  given  by  the  charter,  under  which  this  ordinance 
was  passed,  is  ''  to  tax  any  particular  part  or  district  of  the  city, 
for  paving  the  streets,  lanes,  or  alleys  therein,  or  for  sinking 
wdls  or  erecting  pumps  which  may  appear  for  the  benefit  of 
aneh  particular  part  or  district/'  Now,  it  has  never  been  pre- 
tended that  the  word  therein  in  that  clause  related  to  the  city, 
and  meant  for  paving  the  streets,  lanes,  or  alleys  in  the  city. 
But  it  has  always  been  considered  (and  properly)  that  it  related 
to  the  part  or  district  of  the  city  to  be  taxed,  and  meant  for 
paving  the  streets,  lanes,  or  alleys  in  such  particular  part  or 
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district.  And  the  only  question  raised  on  that  clause  of  the 
charter  in  the  Mayor,  etc.,  t.  Moore  and  Johnson,  was,  whethur  the 
latter  part  of  it,  "  which  may  appear  for  the  benefit  of  such 
particular  part  or  district,''  related  to  the  sinking  of  wells  and 
erecting  pumps,  or  extended  also  to  the  paving  the  streets, 
etc.  So  here  we  think  that  the  word  "  thereof"  in  the  ordinance 
does  not  relate  to  the  city  of  Baltimore,  so  as  to  make  it  mean 
a  nuisance  which  will  endanger  the  health  of  the  city  of  Balti- 
more, but  that  it  relates  to  any  street,  lane,  or  alley,  etc., 
and  means  a  nuisance  that  will  endanger  the  health  of  such 
street,  etc.,  the  words,  "in  the  city  of  Baltimore,"  being  only 
used  as  descriptive  of  where  the  street,  etc.,  lies;  and  that 
there  is  nothing  appearing  upon  the  face  of  the  ordinance  to 
show  that  the  general  benefit  of  the  city  is  the  object  of  the 
paving  provided  for,  and  not  the  benefit  of  the  particular  dis- 
trict to  be  taxed.  This  construction  brings  the  ordinance 
clearly  within  the  power  conferred  by  the  charter,  and  although 
it  is  true  that  a  corporation  must  act  within  the  limits  of  its 
delegated  authority,  and  can  not  go  beyond  it,  yet  it  ought  not, 
by  construction,  to  be  made  to  mean  what  is  not  clearly  ex- 
pressed; but  when  an  ordinance  will  admit  of  two  constmo- 
tions,  it  should  receive  that  which  is  consistent  with  the  power 
given,  and  not  that  which  is  in  violation  of  it. 

The  other  ground  relied  on  by  the  defendant  is  that,  conced- 
ing the  ordinance  to  be  justified  by  the  charter,  yet  the  power 
given  by  it  has  not  been  well  executed,  and  two  objections  are 
xaised:  1.  That  by  the  ordinance  a  report  in  writing  is  required 
of  the  existence  of  a  nuisance,  etc.,  by  the  commissioners  of. 
health  to  the  commissioners  of  the  city,  which  does  not  appear 
to  have  been  made;  2.  That  the  ordinance  requires  the  nui- 
sance to  be  of  such  character  as  will,  in  the  opinion  of  the  com- 
missioners,, endanger  the  health,  etc.,  and  that  the  commis- 
sioners have  not  so  stated. 

There  is  nothing  in  the  first  of  these  objections.  The  or- 
dinance of  the  twenty-second  of  March,  1807,  uniting  the  pow- 
ers and  duties  of  the  city  commissioners  and  commissioners  of 
health,  provides  for  the  appointment  of  four  persons  to  be  city 
commissioners  and  commissioners  of  health,  with  all  the  powers 
and  duties  united  in  them  of  the  commissioners  of  health  and 
city  commissioners,  and  surely  the  formality  of  a  written  report 
by  them  to  themselves  was  necessarily  dispensed  vrith.  Be- 
sides, there  would  be  an  inconsistency  between  the  two  ordi- 
nances, the  one  uniting  the  two  bodies  into  one,  and  the  other 
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requiriDg  the  one  to  make  a  report  to  the  other,  when  no  such 
separate  bodies  existed,  and  the  ordinance  of  the  twenty-second 
of  March,  1807,  expressly  repeals  all  snch  parts  of  the  ordi- 
nance  of  the  ninth  of  March,  1807,  as  are  inconsistent  with 
anjthiDg  contained  in  it.  An  entry  in  the  books  of  the  com- 
missioDerB  of  their  decision  is  not  required,  and  the  certificatea 
in  their  warrants  of  the  existence  of  the  nuisances  and  of  their 
characters,  woald  have  been  sufficient,  if  in  other  respects  the 
ordinance  was  complied  with.  But  the  ordinance  has  not  been 
complied  with;  the  warrants  of  the  commissioners  should,  to 
gratify  the  ordinance,  have  contained  statements  of  the  exist- 
ence of  nuisances  in  the  respective  streets  specified,  which 
would  in  their  opinions  endanger  the  health  thereof,  and  not 
that  they  might  do  so.  A  positive  and  decided  opinion  is  re- 
qaired,  and  not  the  expression  of  a  doubt  as  to  the  dangerous 
character  of  the  nuisance  to  be  removed.  And  it  is  evident, 
from  the  terms  used  by  the  commissioners,  that  they  had  formed 
no  decided  opinion  on  the  subject.  They  say  in  each  warrant, 
that  they  conceive  the  street  mentioned  to  be  in  a  state  of  nui- 
Banoe  which  might  endanger  the  health  of  the  city,  apart  from 
the  danger  they  speak  of  to  the  health  of  the  city,  instead  of  the 
health  of  the  particular  street,  which  is  of  itself  a  departure 
from  the  provision  of  the  ordinance;  the  opinion  they  express 
18  not  such  as  the-  prdinance  requires.  The  nuisance  authorized 
to  be  removed,  is  required  to  be  such  as  in  the  opinion  of  the 
commissioners  will  be  dangerous,  and  not  such  as  may  by  poa- 
nbility  be  dangerous;  and  the  second  objection  is,  we  think, 
well  taken. 

The  second  exception  was  properly  abandoned  at  the  argu- 
ment. The  ordinance  requiring  the  evidence  of  the  existence  of 
a  nuisance,  and  of  its  dangerous  character  and  tendency,  to  be 
in  writing,  the  plaintiff  was  not  competent  to  prove  it  by  oral 
testimony  at  the  bar. 

The  action  for  money  paid,  laid  out,  and  expended,  must  be 
founded  upon  a  contract,  express  or  implied,  and  it  is  a  settled 
role,  that  no  person  can  by  a  voluntary  payment  of  ihA  debt  of 
another,  without  his  authority,  make  himself  a  creditor  of  the 
person  whose  debt  is  thus  paid;  but  if  one  is  compelled,  or  is 
in  a  aitoation  to  be  compelled,  to  pay  the  debt  of  another,  as  in 
the  case  of  a  surety,  and  does  pay  it,  the  law  implies  a  promise 
on  the  part  of  him  for  whom  the  money  is  paid,  on  which  an 
action  may  be  sustained;  for  in  such  case,  it  is  not  a  voluntary, 
hot  a  compulsory  payment 
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In  this  case,  there  was  no  debt  due  by  the  defendants'  in- 
testate,  and  the  payment  made  by  the  plaintiffii  was  on  account 
of  a  contract  entered  into  between  the  commisaionem  and  the 
man  who  did  the  paving.  Bat  if  there  had  been  a  debt  dae  by 
the  defendants'  intestate  to  the  workman  who  did  the  paving, 
which  the  phiintiffs  were  not  compelled  to  pay,  a  Tolontaiy  pay- 
ment by  the  plaintiffs,  without  the  authority  or  request  of  the 
defendants'  intestate,  could  not  raise  an  assumpsit  against  him; 
and  there  is  no  evidence  of  any  such  authority  or  request.  Or 
if  the  defendants'  intestate  was  indebted  to  the  plaintifb  on  ao- 
count  of  the  taxes  imposed,  that  liability  would  not  sustain  a 
count  for  money  paid,  laid  out,  and  expended,  which  is  the 
fifth  count  in  the  declaration  in  this  case.  And  we  can  perceive 
no  ground  on  which  the  construction  prayed  for  to  the  jury, 
that  the  plaintiffs  were  entitled  to  recover  on  the  sixth  count 
for  work  and  labor  done,  etc.,  could  have  been  properly  given. 
The  defendants'  intestate  was  under  no  legal  obligation,  imposed 
by  the  ordinance,  to  pay  for  the  paving  done;  and  the  work  vraa 
not  done  at  his  instance,  but  by  the  plaintifb,  under  and  in  pur- 
suance of  one  of  their  own  ordinances,  and  in  the  supposed 
exercise  of  their  corporate  powers. 

We  concur,  therefore,  in  opinion  with  the  court  below  on  all 
the  bills  of  exceptions. 

Judgment  affirmed. 

OKDsxAScn  or  Muhigipal  CoBPoajAios^ — See  note  to  Mibte  v.  Jkmiitom, 
16  Am.  Deo.  189L 


AiiDBiDaE  t;.  WEEBca 

Ah  AmoHiORT  or  ▲  Mobtoaos  may  be  good  withoni  actual  deliveiy,  when 
it  ta  ooniieoted  with  evidence  to  ehow  that  the  mortgagee  intended  to 
tranafer  his  interest.  Principle  applied  to  the  aeaignment  of  a  moiigago 
found  among  the  papers  of  the  mortgagee  after  his  death. 

A  CouBT  or  Equitt  has  thx  Power,  and  irill  make  every  poanble  effort 
within  the  range  allowed  by  the  atatate  of  fraada,  to  heal  the  infirmitiea 
of  defective  oontracta  of  every  description  that  can  be  aanctioned  by  the 
law. 

Apvbal  from  a  decree  of  the  court  of  chancery  dismissing 
complainants'  bill.  The  bill  was  filed  against  Weems,  a  mort- 
gagor of  one  Tongue,  and  against  Hall,  ToDgue's  administrator, 
for  the  purpose  of  enforcing  an  assignment  of  the  mortgage 
from  Weems  to  Tongue,  the  latter  being  indebted  to  the  com* 
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plaioants,  and  having  assigned,  as  was  alleged,  said  mortgage 
to  them.  The  facts  appear  from  the  opinion.  The  contention 
WIS  occasioned  by  the  circnmstance  that  the  mortgage  with  the 
assigDment  indorsed  thereon  was  foand  among  the  papers  of 
ToDgne  after  his  death. 

Magruder^  for  the  appellants.  Delivery  was  not  essential  to 
the  assignment.  There  being  a  consideration  paid  for  the  as- 
signment, equity  will  enforce  it:  Black  v.  Cord^  2  Harr.  &  Gill. 
100;  Lard  Carteret  y.  Paschal,  8  P.  Wms.  199;  Bunn  v.  Win^ 
throp,  1  Johns.  Ch.  336.  Tongne  held  the  assignment  in  trust 
for  the  benefit  of  the  complainants:  Moses  v.  Murgairayd,  1 
Johns.  Ch.  119  [1  Am.  Dec.  478];  Cumberland  v.  Codrington^  3 
Id.  261  [8  Am.  Dec.  492];  Shepherd  v.  McEvers,  4  Id.  136  [8  Am. 
Dec  561].  This  is  not  an  instrument  within  the  statute  of 
(rands,  and  could  be  the  foundation  for  a  suit  inequity:  Claver- 
ing  y.  Clavering,  2  Venn.  473;  Boughion  y.  Boughton,  1  Atk.  625; 
Johnson  v.  Smith,  1  Ves.  814;  Souverbye  y.  Arden,  1  Johns.  Ch. 
240,  256;  1  Madd.  Ch.  299;  Pow.  on  Mort.  460;  Ham.  Dig. 
365,  pi.  21;  Ex  parte  Bruce,  1  Bose,  374;  Hanhey  v.  Vernon,  2 
Cox  Ch.  18;  Bum  ▼.  Bwm,  3  Yes.  578, 582,583;  Mestaer  t.  QO- 
kspie,  11  Yes.  624. 

8.  Pinkney  and  Shaw,  for  the  appellee.  The  delivery  of  an 
instrument  in  writing  is  essential:  Clarke y.  Bay,  1  Harr.  &  J. 
323.  And  here  there  was  no  deliveiy,  actual  or  constmctiTe:  2 
JftcoVs  L.  D.  223. 

By  Court,  Mabtdt,  J.  The  bill  charges  that  Tongue  and  Mc- 
Pherson  were  indebted  to  Aldridge  and  Higdon  in  a  large  sum 
of  money;  and  that  Tongue,  who  was  the  active  partner,  had 
repeatedly  promised  to  secure  the  payment  of  the  same.  That 
Weems  was  indebted  to  Tongue,  and  gave  him  a  deed  of  mort- 
gage on  the  fourteenth  day  of  December,  1821,  to  secure  the 
payment  of  the  debt  in  four  years  after  the  date  of  the  mortgage. 
That  before  the  expiration  of  the  time  allowed  Weems  for  pay- 
ment, Tongne  proposed,  and  the  complainants  agreed  to  accept, 
an  assignment  of  this  mortgage  as  security  to  them  in  part  pay- 
ment of  their  debt,  and  accordingly  the  following  assignment 
was  made  by  Tongue  on  the  mortgage:  "  For  value  received,  I 
hersby  transfer,  assign,  and  make  over  to  Messrs.  Aldridge  and 
Higdon,  of  Baltimore,  this  mortgage,  and  the  debt  so  intended 
to  be  secured  thereby.  Witness  my  hand  and  seal  this  eleventh 
day  of  Janoazy,  eighteen  hundred  and  twenty-five."  That 
Tongue,  in  a  short  time  after  this  assignment,  died  intestate, 
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and  letters  of  administration  were  granted  to  Hall,  etc.  The 
answer  of  Hall  admits  the  partnership  of  Tongue  and  McPher^ 
son;  that  the  mortgage  as  set  oat  in  the  bill  was  executed  by 
Weems,  and  that  the  indorsement  on  the  mortgage  purporting 
to  be  an  assignment,  is  in  the  handwriting  of  Tongue;  that  the 
mortgage  was  found  among  Tongue's  papers  at  his  death.  He 
further  admits  that  Tongue  might  have  promised  to  secure  the 
debt  due  to  the  complainants,  and  that  the  indorsement  may 
have  been  written  on  said  mortgage  with  a  view  of  complying 
with  such  promise;  but  he  denies  that  there  ever  was  a  deliyeiy 
in  fact  of  the  said  mortgage  by  Tongue,  or  an  acceptance 
thereof  by  the  said  complainants.  It  is  also  stated  in  the  an- 
swer that  Tongue  died  in  January,  1826.  The  only  question 
put  in  issue  by  this  bill  and  answer  is,  whether  it  was  necessary 
to  give  legal  effect  to  this  assignment  that  there  should  be  a 
delivery  of  the  mortgage  by  Tongue  to  the  complainants. 

In  examining  this  case,  it  is  necessary  to  keep  constantly  in 
yiew  that  this  is  not  a  mortgage  or  deed  that  requires  deliTeiy 
to  give  it  legal  effect,  but  an  assignment  of  Tongue's  interest  in 
the  mortgage  that  may  be  good  and  operative  without  actual 
delivery,  if  there  is  evidence  to  show  the  party  intended  it  to 
transfer  his  interest  in  the  thing  assigned.  This  doctrine  is 
admitted  by  the  chancellor  in  his  decree,  and  that  a  court  of 
equity  has  the  power,  and  will  make  every  possible  effort  within 
the  range  allowed  by  the  statute  of  frauds,  to  heal  the  infirmi- 
ties of  defective  contracts  of  every  description  that  can  be  sanc- 
tioned by  the  law.  This  assignment  has  all  the  forms  and  so- 
lemnities necessary  to  constitute  a  good  contract.  It  is  in  the 
handwriting  of  Tongue,  and  signed  by  him,  and  is  a  full  expres- 
sion of  his  intention  to  transfer  his  interest  in  the  mortgage  to 
Aldridge  and  Higdon.  This  not  only  appears  on  the  face  of 
the  assignment  itself,  but  is  admitted  by  the  answer  of  Hall,  the 
administrator  of  Tongue.  In  his  answer,  responsive  to  the  bill, 
he  admits  the  assignmept  is  in  the  handwriting  of  Tongue,  and 
was  found  among  his  papers  at  his  death.  That  the  said  Tongae 
might  have  promised  to  secure  the  debt  due  to  Aldridge  and 
Higdon,  and  that  the  indorsement  may  have  been  written,  on 
the  said  mortgage  by  the  said  Tongue,  with  a  view  of  comply- 
ing with  such  promise.  It  was  the  moral  duty  of  Tongue  to 
secure  the  debt  due  to  Aldridge  and  Higdon.  It  was  his  ex* 
press  agreement  to  do  so.  He  has  made  a  solemn  instnunent 
in  his  own  handwriting,  and  signed  by  him,  to  produce  that 
effect,  and  this  instrument  remains  in  his  possession  uncanceled 
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until  the  day  of  his  death;  jet  it  is  said  you  are  to  presume  this 
was  all  idle  and  nugatory ,  and  that,  too,  in  a  coart  of  equity, 
whose  peculiar  province  and  pleasure  it  is  to  heal  defective 
contracts,  and  carry  the  intentions  of  parties  into  effect.  This 
doctrine  would  pervert  the  equitable  powers  of  a  court  of  chan- 
cery. 

The  object  and  intention  of  Tongue  when  he  made  the  assign* 
ment  is  not  only  obvious  from  the  writing  itself,  but  is  admitted 
.  by  the  administrator,  and  his  permitting  it  to  remain  uncan- 
celed, affords  a  strong  presumption  that  the  same  intention 
o)ntiniied  to  the  day  of  his  death.  This  record  presents  no  suf- 
ficient evidence  to  rebut  that  presumption.  We  are  therefore 
of  opinion  that  the  decree  of  the  chancellor  is  erroneous  and 
ought  to  be  reversed. 

Decree  reversed. 


Dklivebt  of  DiiEDfl. — See  the  diacnaaion  of  the  sabject  in  the  notei  to 
Jom$  y.  Jones,  16  Am.  Dec.  39. 


WmcHESTEB  V.  Union  Bank  op  Mabyland. 

[9  GiLXi  h  Jomnos*  73.] 

Tn  Gevkral  Issux  Pleaded  dobs  not  Admit  the  character  in  which  one 
Miea  who  chdma  to  be  the  tmatee  of  an  insolvent  debtor. 

Inn.— On  the  general  iasne,  the  plaintiff  must  prove  everything  essential 
to  the  showing  himself  clothed  with  the  character  and  authority  of  a 
tmstee. 

The  'DansLKST  Insolvent  Laws  of  the  State  constitnto  one  general  sys- 
tem, and  must  be  construed  together.  Under  such  construction  the 
trustee  must  give  a  bond  with  sureties  before  he  can  act. 

Appeal.  Assumpsit.  The  opinion  states  the  case.  Verdict 
tnd  judgment  for  the  defendant. 

R.  Johnson  and  Saymond,  for  the  appellant.  The  certificate 
of  the  commissioners  in  insolvency,  that  the  insolvent  had  com- 
plied with  the  requisitions  of  the  statute,  and  the  final  dis- 
chaige  of  the  insolvent,  are  conclusive  of  the  regularity  of  the 
proceedings  in  the  insolvent  debtors'  court,  and  can  not  be 
collaterally  reviewed  in  a  suit  between  the  trustee  and  a  debtor 
of  the  insolvent.  Under  the  act  of  1816,  establishiDg  the  iu- 
M>lvent  debtors'  court,  a  permanent  trustee  is  not  required  to 
give  bond  with  security.  The  defect,  if  it  be  one,  of  the  trus« 
iee's  not  having  given  bond,  can  only  be  taken  advantage  of  by 
plea  in  abatement.    Counsel  referred  to  Stark.  Ev.  547,  548; 
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Cox's  Dig.  tit.  Ex'r,  14;  Ohildreas  v.  Emory,  8  Wheat  642;  De 
WoI/y.  RaJbandy  2  Pet.  498;  3  Bao.  Abr.  63;  Kennedy  ▼.  Boggi,  6 
Harr.  k  J.  403. 

Taney,  atiomey-general,  and  Kennedy,  contra,  cited:  Children 
T.  Emcyry,  8  Wheat.  671;  2  Stark.  Ev.  168  (note);  the  act  of 
1798,  c.  101,  Bub.  c.  3,  sec.  8;  2  Stark.  Ev.  192;  Sndgrove  v. 
HwrU,  3  Serg.  &  Low.  414;  2  Phil.  Ev.  259,  289;  Evans  y.Mann^ 
Oowp.  669;  Hunter  v.  PoUs,  4  T.  R.  182;  3  Bao.  Abr.  63;  Har- 
per y.  Hampton,  1  Harr.  &  J.  622;  Johnson  y.  CoUingB,  1  East, 
98;  8  Bos.  &  P.  669;  3  East,  177;  1  Gamp.  176;  2  Stark.  Ey. 
173;  1  Stark.  481. 

By  Court,  Buohanan,  C.  J.  This  is  an  action  of  assnmpeit 
brought  by  the  appellant,  in  Baltimore  county  court,  as  trastee 
of  James  Williams,  an  insolyent  debtor.  The  declaration  con- 
tains the  usual  counts,  for  goods  sold  and  deliyered,  money 
lent,  etc.,  to  which  there  is  the  general  issue  plea  of  non-as- 
sumpsit. 

The  appellant  claims  in  the  character  of  trustee,  and  at  the 
trial,  for  the  purpose  of  proying  his  title  and  right  to  recoyer^ 
produced  in  evidence  the  papers  and  proceedings  connected 
wilh  the  application  and  final  discharge  of  Williams,  the  in- 
solyent. By  which  it  appears  that  the  bond  giyen  by  the  appel- 
lant for  the  performance  of  his  duty  as  trustee,  is  without 
security,  for  which  reason  the  court  below  instructed  the  jury 
that  he  was  not  entitled  to  recoyer.  And  it  is  here  contended: 
1.  That  the  certificate  of  the  commissioners  of  insoWent  debtors 
for  the  city  and  county  of  Baltimore,  that  Williams,  the  insol- 
yent, had  complied  with  all  the  requisitions  of  the  insolyent 
laws,  and  his  final  discharge,  are  conclusiye  eyidence  of  the 
regularity  of  the  proceedings,  and  of  the  insolvency  of  Wil- 
liams, and  of  the  appellant's  right  to  sue  in  an  action  between 
him,  as  trustee,  and  a  debtor  of  the  insolvent;  2.  That  under 
the  insolvent  laws  of  the  state,  a  trustee  of  an  insolvent  debtor 
discharged  in  the  city  of  Baltimore  is  not  required  to  give  bond, 
with  security,  for  the  faithful  discharge  of  his  duty.  And,  3. 
That  if  a  bond,  with  security,  is  required  to  be  given  by  a 
trustee  of  an  insolvent  debtor,  he,  not  having  given  such  a  bond, 
can  only  be  taken  advantage  of  by  a  debtor  of  the  insolvent,  in 
a  suit  by  the  trustee,  by  a  plea  in  abatement,  and  not  on  a  plea 
of  non-assumpsit. 

The  whole  of  these  points  were  raised  in  argument,  and  elab- 
orately discussed  in  the  case  of  Howok  v.  Cnmse,  decided  by 
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this  court  at  June  term,  1828,  in  which  it  was  held  that  in  a  anit 
hj  a  trustee  of  an  insolvent  debtor,  claiming  in  his  character  of 
trustee,  and  not  in  his  own  right,  a  general  issue  plea  does  not 
admit  the  character  in  which  the  plaintiff  sues,  but  that  such  a 
suit  is  analogous  to  the  case  of  an  assignee  of  a  bankrupt  claim- 
ing  in  that  character;  and  that  on  the  general  issue  the  plaintiff 
must  prove  everything  essential  to  the  showing  himself  clothed 
with  the  character  and  authority  of  a  trustee,  which  could  not 
be  done  by  the  production  of  the  certificate  of  the  commission- 
ers and  the  final  discharge  of  the  insolvent  only,  but  that  all 
the  proceedings  must  be  exhibited.  That  the  different  insol- 
vent laws  of  the  state  constitute  one  general  system,  and 
most  he  construed  together,  and,  so  construed,  require  a  bond, 
with  security,  to  be  given  by  the  trustee  before  he  can  act  as 
such,  without  which  he  can  not  be  invested  with  the  character 
and  rights  of  a  trustee.  That  to  establish  his  character  as 
trostee,  and  right  to  sue  in  that  capacity,  it  is  incumbent  on  the 
I'laintiff  to  show  that  such  a  bond  was  given  by  proof  of  the 
bond  itself,  and  not  by  the  production  merely  of  the  certificate 
of  the  commissioners,  that  the  insolvent  had  complied  with  all 
the  requisitions  of  the  insolvent  laws  and  his  final  discharge; 
and  that  if  he  does  not  do  so,  the  defendant  is  not  driven  to  a 
plea  in  abatement,  but  may  take  advantage  of  it  on  the  general 
ivae.  And  we  have  heard  nothing  in  the  argument  of  this  case 
to  induce  a  departure  from  what  was  decided  in  the  case  of 
Bmck  T.  Crouae,  We  concur,  therefore,  with  the  court  below 
in  the  instruction  given  to  the  jury. 
Judgment  affirmed. 


WiNOHESTEB  V.  UkION  BaKK  OF  MaBYLAIO). 

19  OiLL  k  JOBmox,  79.] 

IWi  TnrsiiB  GW  ax  Ixbolykxit  Dbbtor  Dxbivxs  his  Biobt  from  his  ap 
pointment,  and,  aa  the  law  reqairea  he  should  give  bonda  before  acting 
ss  such,  nntil  such  bond  is  given  he  can  not  ane  for,  nor  in  any  othet 
msnner  intermeddle  with  the  property  of  the  inaolvent. 

Idbl — ^A  bond  given  after  snit  is  oommenoed  does  not  relate  back  ao  aa  to 
entitle  the  trostee  to  recoyer. 

AvnAL.    Assumpsit.    The  opinion  states  the  case.    Verdict 
and  judgment  for  the  defendants. 

R.  Johnmm  and  Baymond,  for  the  appellants,  cited,  on  the  ad- 
ditional point  made  in  this  proceeding.  Act  of  1805,  c.  110,  sec. 


[ 
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4;  1808,  e.  71,  sec.  3;  3  Bac.  Abr.  tit.  Ex'r,  62;  5  Jacob's  L.  D. 
tit.  Belation. 

Tcartey,  aUomey-general^  and  Kennedy,  ccmira,  died,  in  addi- 
tion to  the  authorities  referred  to  by  the  opposing  counsel,  2 
SUrk.  Ev.  109;  3  Bac.  Abr.  53. 

By  Court,  Bughanah,  C.  J.  This  case  is»  in  all  respects,  the 
same  as  that  of  Winchester,  trustee  of  WiUiame^  v.  The  Union 
Bank,  just  decided,  with  this  difference  only,  that  here  a  bond, 
-with  securiiy,  appears  to  have  been  given  by  the  trustee,  but 
subsequent  to  the  bringing  of  the  suit,  though  before  the  triaL 
And  it  is  contended,  in  addition  to  the  several  points  raised  and 
decided  in  that  case,  that  the  bond  thus  given  has  such  relation 
back,  as  to  entitle  the  plaintiff  to  recover.  But  this  is  not 
like  the  case  of  an  executor,  who  derives  all  his  interest  from 
the  will;  and  though  probate  is  necessaiy  to  the  authentication 
of  his  right,  yet  it  is  the  will  alone  which  gives  it^  and  the  pro* 
bate  is  only  the  legitimate  evidence  of  his  title.  He  may, 
therefore,  sue,  but  can  not  declare  before  probate,  for  he  can 
not  assert  his  right  in  court  as  an  executor  without  producing 
his  letters  testamentary.  It  may,  more  properly,  be  asaimi^ 
lated  to  the  case  of  an  assignee  of  a  bankrupt,  who  derives  his 
title  from  the  assignment,  which  divests  the  bankrupt  of  his 
personal  property  and  vests  it  in  the  assignee  from  the  time  of 
the  bankruptcy;  or,  in  this  particular,  to  the  case  of  an  admin- 
istrator, who  derives  his  title  from  his  letters  of  administration, 
and  can  not  sue  or  do  any  other  act  before  letters  of  adminis- 
tration granted,  though,  when  administration  ib  granted,  it 
vests  the  property  in  the  administrator  by  relating  from  the 
time  of  the  death  of  the  intestate. 

So  a  trustee  of  an  insolvent  debtor  derives  his  right  from  his 
appointment  and  the  insolvent  laws  requiring  that  he  shall 
give  bond,  with  security,  for  the  faithful  performance  of  his 
duty,  before  he  acts  as  such.  Until  such  a  bond  is  given  he  is 
not  invested  with  the  functions  of  trustee,  and  can  neither  sue 
lor,  nor  in  any  other  manner  intermeddle  with  the  property  of 
the  insolvent.  He  is  not,  in  contemplation  of  law,  a  trustee; 
his  character  as  such  is  not  completed  until  the  bond  required 
is  given.  The  mere  appointment,  unaccompanied  by  his  giving 
a  bond,  with  security,  confers  upon  him  no  power  over  the 
goods  of  the  insolvent;  but  it  is  the  bond,  as  constituting  an 
ingredient  in  the  appointment,  and  is  the  perfection  of  it,  that 
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giyes  him  authority  to  act  and  assert  his  rights  in  the  character 
of  iniBtee. 

The  bondy  therefore,  in  this  case  having  been  given  after  the 
suit  was  brought,  the  suit  was  instituted  when  the  pkdntiff  was 
not  clothed  with  any  power  to  sue,  or  in  any  manner  to  inter- 
fere with  the  property  of  the  insolvent  in  the  capacity  of  trus- 
tee, and  can  not  be  maintained. 

Judgment  affirmed.  . 

m.  Dbo.  Vol.  HZ— IT 
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SUPREME   COURT 

ov 
MASSACHUSETTS. 


Jennison  V.  Hapoood. 

Tn  SuTBim  Goubt,  as  a  Goubt  ov  Chakckbt,  hM  no  jnzudieiMm  to 
resefctle  ui  execator*8  accoant.  An  injured  party's  remedy  ii  by  appeal; 
or  if  the  prooeedings  in  the  prolMtte  court  are  void  for  fraud,  theezacntor 
■hould  be  cited  to  account  in  the  probate  court 

The  EKifXDT  ▲oadtst  an  Exbcutob  who  Bella  the  right  of  redemption  in 
lands  devised  subject  to  a  mortgage,  instead  of  redeeming,  aa  directed 
by  the  testator,  is  not  by  a  bill  in  equity,  at  the  suit  of  the  deviaee,  but 
at  law  for  damages. 

Iddl — ^But  if  the  executor  sells  to  himself  through  the  medium  of  an  a^ent, 
the  bill  will  lie. 

A  Tbubteb's  Pubghasb  at  a  Salb  ov  thb  Trust  PnopiBrr  ia  not  Told;  it 
will  bind  the  euUii  que  trtut  if  he  acquiesce;  if  he  dissent  in  m  rooson 
able  time,  the  trustee  will  be  considered  aa  holding  for  him. 

Bill  in  equity.    The  opinion  states  the  case. 

Mills  and  Lincoln,  for  the  defendant. 

L,  Bigelow,  contra. 

By  Court,  Pabksb,  C.  J.  Tne  general  question  which  has 
been  argued  is,  if  this  court,  in  virtue  of  the  statute  of  1817, 
c.  87,  has  jurisdiction  of  the  matters  charged  in  the  plaintifis' 
bill.  The  plaintiffs  are  the  administrators  of  John  Grout,  de- 
ceased; the  defendant  is  the  executor  of  Jonathan  Groat,  de- 
ceased. The  plaintiffs  allege  in  efifect,  that  Jonathan  Grout 
devised  his  homestead  farm,  which  was  under  mortgage,  to 
John  Grout,  upon  certain  conditions,  yiz.  :  that  the  defendant^ 
as  executor,  should,  after  paying  the  other  debts,  pay  one  half 
of  the  mortjgfage  for  the  benefit  of  John  Grout,  and  then  one 
thousand  dollars  to  each  of  the  testator's  five  daughteiB»  and 
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then  the  other  half  of  the  mortgage,  to  the  intent  that  John> 
Qront  shonld  have  a  fee-simple  in  the  homestead  farm;  that 
the  defendant  had  sufficient  assets,  but  did  not  appropriate 
them  according  to  the  trust,  but  in  violation  of  his  duty  sold 
the  homestead  to  pay  debts,  which  he  ought  to  have  paid  by' 
other  estate  of  the  testator;  and  that  he  purchased  the  home-* 
Btead,  in  the  name  of  an  agent,  for  himself,  at  a  price  much^ 
less  than  the  value.  The  plaintifiEs  then  pray  that  the  defend-- 
ant  may  he  compelled  to  render  an  inventory  and  an  account^ 
and  recoDvey  to  the  administrators  of  John  Grout,  for  the  use^ 
of  his  widow,  heirs,  and  creditors. 

As  to  all  the  accounts  and  proceedings  in  the  probate  court, 
where  upon  the  face  of  them  that  court  has  jurisdiction,  this 
court,  as  a  court  of  chancery,  has  no  jurisdiction,  but  will  hol^ 
all  that  has  been  properly  done  there  as  conclusive.    If  any  one** 
was  injured  by  any  order  or  decree  of  that  court,  the  remedy  ' 
was  by  appeal  to  the  supreme  court  of  probate.    If,  as  the^- 
plaintiffs  allege  in  the  amended  bill,  the  proceedings  were  void  Vi 
for  fraud,  and  if  the  plaintifib  may  treat  them  as  a  nullity,  that  ' 
would  not  give  this  court,  as  a  court  of  chancery,  original  jurist- 
diction.     H  the  proceedings  are  merely  void,  the  defendanif' 
must  be  cited  to  account  in  the  probate  court.    If  errors  have 
happened,  they  are  to  be  corrected  in  that  forum,  if  corrected 
at  all.    We  can  not,  in  this  incidental  way,  resettle  an  account 
here,  which  has  been  once  settled  there,  any  more  than  we 
conld  revise  the  question,  whether  there  was  a  will,  or  whether 
it  Sad  been  duly  proved.    The  court  will  proceed  upon  these 
principles  in  ascertaining  the  facts,  if  the  cause  shall  come  to  a 
hearing  upon  the  merits,  to  wit,  what  assets  came  to  the  de- 
fendant's hands,  what  debts  he  has  paid,  and  so  of  every  mat- 
ter properly  done  or  cognizable  in  the  probate  court,  it  is  to  be 
considered  true  and  conclusive. 

In  regard  to  the  homestead  farm,  if  the  plaintiffs  should 
prove  that  the  defendant  had  assets  sufficient  to  have  redeemed 
the  whole,  after  paying  the  debts  and  legacies,  but  violated  his 
duty  by  selling  it  to  a  stranger,  who  was  innocent,  such  evi- 
dence would  not  give  this  court  jurisdiction,  because  there 
wonld  be  a  complete  remedy  at  law  for  pecuniary  damages,  and 
such  only,  in  the  case  now  supposed,  could  be  recovered.  The 
title  would  pass  to  the  innocent  vendee,  and  the  plaintiffs  would 
be  entitled  to  recover  damages  for  this,  as  for  any  other  mal- 
administration of  the  estate.  But  if  the  plaintiffs  should  prove 
that  the  sale  vras  made  to  an  agent  for  the  defendant's  account, 
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4uad  that  the  defendant  in  that  way  boupfht  the  estate  in  viola- 
'iion  of  his  trust,  when  he  had  funds,  after  payment  of  the  debts 
:Bnd  legacies,  to  have  redeemed,  before  the  equity  was  foreclosed, 
we  are  of  opinion  that  those  facts  would  bring  the  plaintiffs' 
•case  within  the  statute.    There  would  be  an  implied  trust,  aris- 
ing under  a  will  in  the  settlement  of  an  estate,  and  there  would 
not  be  so  complete  a  remedy  at  law.     A  recovery  of  damages 
would  not,  perhaps,  be  so  good  a  satisfaction  as  a  recovexy  of 
the  estate.     The  defendant  still  holds  the  estate,  and  may  be 
-  compelled  to  convey  it  to  the  plaintiffs.    Upon  this  point  of  the 
•  ^»se  it  is  to  be  observed  that  the  law  will  not  permit  one  to  bay 
.  «n  estate  which  he  was  intrusted  to  sell  in  such  manner  as  to 
>  make  any  profit  or  benefit  to  himself «    It  is  not  stnctly  ime 
V  that  the  trustee  may  not  purchase;  in  other  worde,  the  purchase 
14S  not  merely  void.    If  the  cestui  qus  trust  should  aoquiesoe  in 
tthe  sslsy  he  would  be  bound;  bat  if  he  dissents  in  a  rea8<mab]e 
time,  the  trustee  will  be  considered  as  holding  for  the  benefit 
of  the  cestui  que  trust,    A  court  of  chancery  would  have  power 
to  do  justice  ia  such  a  case,  either  by  compelling  a  reconTey- 
anee,  or  the  paymeat  of  the  excess^  as  ascertained  by  a  second 
sale. 

If  the  bill  should  be  sustained  upon  this  ground,  the  pro- 
ceedings in  the  probate  court,  which  upon  the  face  of  them  ap- 
pear rightly  don^,  will  be  taken  to  be  true,  as  has  been  before 
stated.    And  the  objection  of  a  long  acquiescence  will  be  enti- 
lled  to  much  consideration,  and  perhaps  will  be  a  sufficient 
answer.    Upon  this  point  the  court  would  observe  that  there  is 
no  precise  rule  as  to  what  length  of  time,  or  what  other  fact  or 
circumstance  shall  be  considered  sufficient  proof  of  acquiesoence. 
Lord  Thurlow,  2  Bro.  0.  0.  426,  seemed  to  think  three  years  a 
long  acquiescence.      "When,"  he  inquires,  '* would  such   a 
transaction  as  this  end,  if  not  in  three  years?"    In  that  case. 
Fox  V.  UoCreih,^  the  defendant  was  held  to  account  for  the  dif- 
ference between  the  purchase  and  resale,  but  it  was  a  case 
strongly  marked  with  gross  fraud.    In  Whichoote  v.  Lawrence^  3 
Yes.  762,  the  court  thought  that  an  acquiescence  for  six  years 
by  a  large  number  of  creditors  ought  not  to  bar.    But  in  the 
case  now  under  consideration,  the  plaintiffs  did  not  bring  their 
suit  until  nine  years  after  the  defendant  enforced  his  purchase 
by  a  recovery  against  one  of  the  plaintiffs,  without  any  objec* 
iion  on  her  part;  and  the  purchase  was  made  eleven  years  be- 
fore the  plaintiffs'  bill  was  brought.     We  are  strongly  inclined 

1.  F9X  T.  Madknik, 
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to  think  that  BQch  an  acquiescence,  under  such  circumstanoes, 
wonld  be  a  anffioient  answer. 

And  it  is  to  be  remarked  that  no  such  bill  in  equity  could 
then  have  been  maintained.  We  are  acting  upon  a  statute 
which  has  been  passed  many  years  after  the  transaction  com- 
plained of,  and  considering  the  great  caution  and  solicitude 
manifested  by  the  legislature  upon  this  subject,  it  seems  to  us 
that  it  would  be  carrying  the  remedy  in  equity  to  a  great  extent 
if  we  were  to  open  the  transaction  as  to  this  point,  viz.,  that  the 
defendant  himself  became  the  purchaser,  after  so  long  an  acqui- 
eteenoe.  This,  however,  will  be  a  matter  for  further  considera- 
tion, if  the  cause  shall  proceed  upon  a  hearing  of  the  merits. 

There  is  another  part  of  the  amended  bill,  aa  to  which  it 
seems  we  have  jnzisdiction;  that  is,  as  to  the  other  parcels  of 
land  sold.  The  proceeds  of  the  sale  were  earned  into  the  ao- 
eoont,  and  allowed  by  the  judge  of  probate.  But  the  plaintiffs 
now  allege  that  the  defendant  ought  to  account  for  a  large  sum, 
because  the  defendant  bought  in  the  estates  and  has  made  a 
profit  of  them.  The  objection  to  this  point,  tub.,  that  the  de* 
fendant  is  to  be  considered  as  trustee,  buying  for  his  own  use, 
and  so  accountable  for  the  excess  of  value,  has  already  been 
noticed,  and  wonld  apply  to  this  part  of  the  case  as  well  as  to 
the  homestead  farm.  But  as  to  the  other  point,  vix.,  that  the 
defendant  had,  in  fact,  assets  to  have  paid  off  the  incumbrances 
when  he  bought  in  the  mortgage,  or  perhaps  at  any  time  be- 
fore the  foreclosure,  the  lapse  of  time  ought  not  to  prevent  the 
proof;  for  if  he  had  such  assets,  it  seems  that  the  conveyance 
to  him  was  ipso  /ado  in  trust  for  the  plaintiffs,  and  he  could  not 
acquire  a  title  against  them  without  their  consent  in  such  way. 
So  there  ought  perhaps  to  be  no  bar  to  the  proof  of  such  fact 
short  of  twenty  years,  the  statute  bar  for  entries,  etc.,  on  real 
estate. 

And  further,  if  the  bill  should  be  heard,  it  will  be  a  question 
whether  the  plaintiffs,  who  represent  John  Orout,  should  not 
have  offered  to  pay  the  one  half  of  the  mortgage  which  he  was 
to  pay  according  to  the  will,  in  case  of  a  deficiency  of  assets  to 
pay  more  than  the  debts  and  legacies,  and  one  half  of  the 
mortgage.  In  such  a  case,  the  defendant  would  not  have 
been  obliged  to  pay  the  whole,  and  be  could  not  redeem  by 
paying  half.  If  the  defendant  should  now  be  compelled  to 
convey  to  the  plaintiffs,  it  can  only  be  on  their  paying  him 
one  half,  and  the  defendant's  taking  the  other  half  out  of  the 
estate,  unless  there  aie  sufficient  assets  first  to  pay  one  half  of 
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the  mortgage,  then  one  thousand  dolhira  to  each  of  the  five 
daughters,  and  then  enoogh  remaining  to  paj  the  other  half  of 
the  mortgage. 

NoKB. — At  September  term,  1828,  the  plaintiffs  became  non« 
isoited. 


Wait,  Appellant. 

[7  PiimwiBtt,  100.] 

A  BasKBTATZoir  in  a  Lease  of  a  briok-kiln  and  yard,  giving  to  the  laaaor 
the  option  to  take  bricks  from  time  to  time  at  a  fair  market  price,  in  lieo 
of  the  rent,  does  not  veet  property  in  the  brioka  in  the  lesMr  QntQ  he 
makes  his  election. 

Idem. — ^Iv  the  Lbs8EB  Dies  and  his  administrator  enters  in  his  inventory  the 
nnmber  of  bricks  on  hand  as  a  part  of  the  estate  which  proves  insolvent^ 
he  will  be  liable  for  the  valne  of  the  bricks  which  he  permits  the  leoor 
thereafter  to  take  in  Uen  of  rent. 

Appeal  from  the  decree  of  the  judge  of  probate  disallowing 
un  item  in  the  appellant's  account  as  administrator  of  William 
Buckley.  The  item  was  the  following  chaige  against  the  estate : 
*'  Thirty-nine  thousand  five  hundred  and  seventy  bricks,  ap- 
praised, belonging  to  Judge  Ward,  two  hundred  and  seventeen 
dollars  and  sixty-three  cents."  These  bricks  were  included  in 
the  inventory  of  the  estate  with  which  the  appellant  was  charged. 
It  appeared  that  Artemas  Ward  leased  to  Buckley,  the  deceased, 
a  certain  brick-yard,  at  a  certain  rental,  payable  annually,  in 
proportion  to  the  amount  of  bricks  manufactured;  it  being 
stipulated  that  not  less  than  a  specified  number  of  .bricks  should 
be  made  annually.  The  lease  provided  that  in  lieu  of  the  rental, 
^'  Ward  may,  at  his  option,  from  time  to  time,  as  bricks  shall  be 
manufactured  by  said  Buckley,  take  to  himself  and  appropriate 
to  his  own  use,  at  the  fair  market  price  at  the  kiln,  such  quan- 
tity of  bricks  as  shall  be  fully  equivalent  to  the"  rental.  After 
Buckley's  death,  portion  of  the  rent  remaining  unpaid.  Ward 
entered,  and  was  permitted  to  take  the  bricks  in  question.  The 
estate  was  insolvent. 

8.  D,  Wardy  for  the  appellant.  If  the  lessee  die  before  the 
•expiration  of  the  term,  and  his  administrator  remain  in  posses- 
:8ion,  the  lessor  may  distrain  for  the  rent:  BraUhwaUev.  Cook9ey, 
1  'EL,  Bl.  465.  The  lessor's  power,  in  this  instance,  was  coupled 
^ith  an  interest  which  did  not  cease  with  the  lessee's  death: 
Mtmt  T.  Bousmanier,  8  Wheat.  203. 
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Btittrick,  canira.  Under  our  insolvent  lavs.  Ward  would  have 
no  right  to  appropriate  part  of  the  estate  to  paj  his  deht 
MsDanald  y.  Websier,  2  Mass.  498;  Hunt  y.  WkUney,  4  Id.  620 
Coleman  y.  HaU,  12  Id.  570;  WUdridge  v.  PaUerwn,  15  Id.  148 
WdUcer  ▼.  HUL,  17  Id.  880;  Cox  y.  Morgan,  2  Bos.  &  P.  808 
Vernon  y.  HaU,  2  T.  B.  648;  Lingham  y.  Bigga,  1  Bos.  A;  P.  82 
Cooper  Y.  CMUy,  1  Borr.  20.  In  regard  to  the  power^Q  ceasing 
with  BackleT's  death,  counsel  referred  to  AnonymouBy  8  Salk. 
223;  ElUs  y.  Paige,  1  Pick.  43;  Rmng  y.  Stannard,  17  Iklass. 
282. 

Bj  Court,  Pabkeb,  C.  J.  The  judge  of  probate  charged  the 
administrator  with  the  value  of  a  certain  quantity  of  bricks  which 
were  in  the  possession  of  the  testator  at  the  time  of  his  death, 
and  which  belonged  to  his  estate,  and  were  properly  chargeable 
to  the  administrator,  unless  by  virtue  of  the  contract  subsisting 
between  him  and  Judge  Ward,  the  latter  had  such  a  property 
or  lien  upon  the  bricks  as  authorized  him  to  take  possession  of 
them  and  dispose  of  them  to  his  own  use.  And  we  cannot  per- 
ceive that  he  had  such  an  interest  by  virtue  of  that  contract.  By 
the  terms  of  the  lease,  the  intestate  acquired  a  full  right  to  the 
yard  for  the  time.  He  had  a  right  to  use  the  clay  for  the  pur- 
pose of  making  bricks,  and  was  required  to  make  a  certain  quan- 
tity every  year.  He  stipulated  to  pay  a  rent  which  was  regu- 
lated by  the  quantity  of  bricks  made,  and  this  rent  was  payable 
in  cash,  so  that  the  property  in  the  bricks  was  unquestionably 
in  the  intestate;  they  were  Hable  to  attachment  as  his  in  his  life- 
time, and  at  his  death,  those  remaining  unsold  were  assets  in 
the  hands  of  his  administrator.  The  right  reserved  to  the  les- 
sor of  taking  bricks  instead  of  money,  gave  him  no  present 
property,  nor  even  a  lien  until  he  had  signified  his  election  by 
actually  taking  the  bricks,  and  that  right  of  election  ceased 
with  the  life  of  the  lessee,  for  at  the  very  instant  of  his  death, 
the  property  was  fixed,  so  that  no  subsequent  act  of  the  lessor 
could  change  its  character. 

It  is  not  the  case  of  a  power  coupled  with  an  interest,  which, 
it  is  said,  is  not  terminated  with  the  life  of  him  who  grants  it; 
lor  in  such  cases,  the  interest  in  the  thing  about  which  the 
power  is  to  be  exercised,  must  be  a  present  interest.  In  this 
case  there  was  no  interest  in  the  bricks  until  the  lessor  should 
have  taken  possession  of  them  by  virtue  of  the  reservation  in 
his  contraoi  The  lessee  might  have  sold  the  whole  kiln  without 
violating  his  contract,  and  the  purchaser  could  not  have  been 
defeated  by  this  claim;  and  on  the  appointment  of  the  admin* 
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iairator^  he  came  into  the  full  right  of  the  intestate,  and  waa 
immediately  aooountable  and  obliged  to  make  an  inyentory 
thereof.  The  case  cited  by  the  counsel  for  tinko  appellant  from 
.1  H.  Bl.  466,  is  upon  the  right  of  a  lessor  to  distrain  for  rent 
which  accrued  after  the  decease  of  the  lessee.  This  has  Teiy 
little  analogy  to  the  case  before  us;  for  in  the  first  place,  we 
think  there  is  no  right  of  distress  in  this  commonwealth  for 
rent,  and  besides,  the  right  of  the  lessor  in  the  esse  cited 
seemed  to  depend  upon  certain  statutes  which  have  no  force 
here. 

The  principles  adopted  in  the  case  of  BuUerfield  ▼.  Baker ^  6 
Pick*  522,  seem  quite  applicable  to  this  case.  We  think  the 
decree  of  the  judge  of  probate  was  right,  and  therefore  it  moat 
be  affirmed  with  costs. 


Milleb  v,  Mille] 

[7  PtosBKiro,  188.] 

A  Tbtaitt  nr  coioioir  Who  Sblls  GROwnra  Tdibxr,  and  reoeivas  pay- 
ment therefor,  is  liable  to  bis  oo*teiuuit  for  money  had  and  reoeiTad,  the 
title  not  being  involyed. 

Statutb  or  LDCTTATioir  nr  S0OH  Oasb  nma  from  the  time  of  the  pajoMat 
and  not  from  the  time  of  the  sale.  If  a  promisaoiy  note  is  given,  on 
which  payments  are  made,  the  statute  runs  from  the  payments. 

AssuuFsrr  for  money  had  and  receiyed.  Pleas,  the  general 
issue  and  the  statute  of  limitation.  The  plaintiff's  testator  and 
the  defendant  were  teuants  in  common  of  a  certain  lot,  on 
which  there  was  considerable  growing  timber.  The  defendant 
sold  portions  of  this  timber  at  different  times,  receiving  at  dif- 
ferent periods  payments  in  money  for  some  of  the  wood.  A 
promissory  note  was  also  taken  by  the  defendant,  on  which  pay- 
ments were  made.  And  for  some  of  the  wood  real  estate  was 
received  in  payment.  Credits  were  also  given  the  defendant  on 
the  books  of  one  of  the  purchasers  of  the  timber,  as  part  of  the 
price  of  the  wood.  There  was  no  evidence  of  any  demand  by 
the  testator  for  an  accounting;  nor  did  it  appear  that  the  de- 
fendant had  sold  the  real  estate  received  in  payment.  The  juxy 
were  instructed  to  find  a  verdict  for  the  plaintiff  for  one  half  of 
the  amount  which  the  defendant  had  received  in  payment  for 
wood  sold  from  the  lot  owned  in  common,  within  six  years  be- 
fore the  commencement  of  this  action,  whether  the  payment 
was  made  in  money,  or  real  estate,  or  otherwise;  and  to  include 
%11  the  payment^  mtfA^  pn  the  note  within  that  period,  and  th3k 


Oct  1828.J       ,  MiLLSB  V.  MiLLEB.  265 

dftditu  given  to  the  defendant,  provided  the  jury  were  eatiafied 
he  had  availed  himself  of  them. 
Verdict  for  the  plaintiff;  the  defendant  excepted. 

Eddy^  for  the  defendant.  The  action  will  not  lie,  the  title 
to  the  land  being  involved:  Lindon  v.  Hooper ^  Cowp.  414;  2 
Stark.  Ev.  110,  111;  Alien  v.  Thayer,  17  Mass.  299;  Codman  v. 
Jenibifu,  14  Id.  96.  In  any  event,  a  demand  should  have  been 
made  before  action  was  brought:  Taylor  v.  Boies,  5  Cowen,  879; 
dark  V.  Moody,  17  Mass.  145;  Ferris  v.  Paris,  10  Johns.  285; 
8mQi  V.  Hodson,  4  T.  B.  217.  Assumpsit  for  money  had  and 
reeeived  lies  only  where  money  has  been  received.  Proof  of 
the  receipt  of  goods  or  of  real  estate  is  not  sufBcient:  TutHs  v. 
Mayo,  7  Johns.  182;  Longchamp  v.  Kenney,  1  Doug.  187;  Leery 
V.  Goodson,  4  T.  B.  687;  WkUiDeU  v.  BenneU,  8  Bos.  A  P.  559; 
Pickard  v.  Bankes,  18  East,  20;  BalsUm  v.  BeU,  2  Dall.  242; 
Jowng  V.  Adams,  6  Mass.  182;  Taylor  v.  Biggins,  8  East,  169; 
Cumming  v.  HacUey,  8  Johns.  159;  Floyd  v.  Day,  8  Mass.  403 
[3  Am.  Dec.  171];  RandaU  v.  £ic^,  11  Id.  494;  Bearddeyy.  Boot, 
11  Johns.  464  [6  Am.  Dec.  886];  Fanning  v.  Chadwick,  8  Pick. 
423[15Am.  Deo.  283.] 

Wood^  contra. 

By  Court,  Pabxbb,  0.  J.  It  does  not  appear  that  at  the  trial 
there  was  any  controversy  about  the  title  of  the  parties  to  the 
land  from  which  the  wood  was  taken,  the  price  of  which  was 
soed  for  in  this  action.  If  that  had  been  the  point  in  dispute, 
the  plaintiff  might  have  been  nonsuited,  and  turned  over  to  his 
writ  of  entry  or  petition  for  partition.  The  action  proceeded  on 
the  admitted  fact  that  the  plaintiff  and  defendant  were  tenants 
in  common  of  certain  land,  and  the  question  was,  whether  the 
wood  was  taken  from  that  land,  and  if  so,  whether  the  defend- 
ant  was  liable  for  a  moiety  of  the  proceeds.  We  think  the 
objection  since  raised,  that  the  action  involved  the  question 
of  title  to  real  estate,  cannot  now  be  made. 

As  to  the  objection  founded  on  the  sbatute  of  limitations,  we 
think  the  juty  were  instructed  right,  viz.,  that  the  statute  be- 
gan to  run  from  the.  time  when  the  money  was  received,  and 
not  from  the  time  of  the  sale  of  the  wood.  In  this  action,  the 
plaintiff  affirms  the  sale,  and  asks  for  his  share  of  the  proceeds. 
He  bad  a  right  to  waive  his  action  of  trespass  given  by  the 
statute,  and  to  consider  the  defendant  as  his  agent  in  disposing 
of  the  wood.  This  is  for  the  benefit  of  the  defendant,  as  be  can 
deduct  all  reasonable  charges,  and  is  answerable  only  to  the  ex- 
tent of  funds  which  he  has  received. 


266  Boston  Ttfe  Foundbt  v.  Mobtdcsb.       [Ifasa. 

In  regard  to  the  objection  that  the  price  of  some  of  the  wood 
was  receiyed  in  real  estate,  we  think,  as  the  sale  was  made  for 
money,  the  defendant  was  answerable  for  the  price  when  he 
discharged  the  purchaser,  whether  he  received  cash  or  anything 
else.  He  may  be  considered  as  the  purchaser  of  the  real  estate 
with  the  money  for  which  he  sold  the  wood.  The  plaintiff  con- 
4Bents  to  the  sale  for  money,  but  not  that  real  estate  should  be 
substituted.  Suppose  after  selling  the  wood  for  money  to  be 
paid  at  a  future  day,  the  defendant  had  set  off  a  debt  which  he 
owed  the  purchaser  for  the  price;  he  would  Tirtually  have  re- 
oeived  the  money.     So  he  has  by  taking  the  real  estate. 


A  FuBTHKB  Report  or  this  Cask  appears  in  9  Pick.  34^  in  which  a  mo- 
tion for  a  new  trial  was  made  on  the  ground  of  a  mistake  made  by  a  witoeM, 
who  testified  that  the  leases  of  the  lots  in  severalty  adjoining  those  in  oom- 
mon  was  by  parol,  whereas  it  was  now  discoyered  that  they  were  in  writing; 
and  on  the  farther  ground  that  the  lessees,  the  purchasers  of  the  wood,  in  cut* 
ting  the  timber,  had  gone  beyond  the  line  of  the  lot  owned  by  the  defendant 
in  severalty,  and  had  cut  wood  on  the  land  held  in  common,  therefore  making 
themselves  answerable  as  trespassers.  The  motion  was  resisted  on  the  ground 
that  the  defendant,  having  received  money  for  the  wood  cut  on  the  lands 
held  in  common,  had  ratified  the  doings  of  his  lessees,  and  was  liable  in 
this  action  for  money  had  and  received.  The  following  opinion  was  delivered 
by  the  court,  Putnam,  J.,  dissenting: 

'*  We  suppose  the  fact  very  likely  to  be  true  that  the  defendant  intended 
to  confine  the  lessees  to  his  own  land,  and  that  they  went  over  the  bounds  by 
mistake;  but  that  is  not  material,  for  this  is  an  action  for  money  had  and  re- 
eeived  by  the  defendant,  brought  to  recover  the  proceeds  of  wood  belonging 
to  the  plaintiffs*  testator.  We  think  there  can  be  no  question  but  that  if 
there  are  two  tenants  in  common,  and  one  of  them  take  money  for  the  oom* 
mon  property,  whether  by  design  or  mistake,  he  is  answerable  in  assumpsit 
to  his  co-tenant." 

Judgment  according  to  verdict. 


Boston  Type  and  Stereotype  Foundby  Company 

r.  MOBTIMEB. 

[7  PicxzBiira,  166.] 

One  Suxmonsd  as  Trusttee,  Who  was  Indebted  to  the  Devbndaiit  at 
the  time  of  the  service  of  the  writ,  but  who  is  obliged,  before  making  his 
answer,  to  pay  a  note  of  the  defendant's  on  which  such  trustee  was  in- 
dorser,  may  set  off  the  amount  of  such  note  against  the  debt  due  to  tha 
defendant  in  respect  to  which  he  is  sunmioned. 

Tbustxb  process  against  Chapin,  a  supposed  debtor  of  Moiii- 
mer.  The  facts  considered  to  discharge  said  Chapin  from  his 
indebtedness  to  Mortimer  appear  from  the  opinion. 
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BusaeUf  for  the  plaintiflfb,  cited  Jarvis  y.  Sogers,  15  IfasB.  414; 
ABen  v.  Megguire,  15  Id.  490. 

Chopin,  pro  se,  referred  to  CtLshing  y.  Oore,  15  liass.  69; 
Baihittoay  t.  EuMeU,  16  Id.  473. 

By  Court,  Pabxeb,  0.  J.  It  appears  by  the  answer  that,  at 
the  time  of  the  service  of  the  writ,  there  was  a  small  balance  of 
•oconnts  due  from  the  respondent  to  the  debtor,  and  that  at  the 
same  time  the  respondent  was  liable  to  the  Taunton  bank  for  the 
debtor  to  a  much  larger  amount,  on  a  negotiable  note  indorsed  by 
him  at  the  request  and  for  the  benefit  of  the  debtor.  It  further 
appears  that  before  the  answer  the  debtor  had  failed,  and  that  the 
respondent  had  been  called  upon,  and  being  legally  obliged  to 
pay,  bad  paid  the  amount  of  the  note,  and  had  no  indemnity  or 
security  therefor.  Under  these  circumstances  we  think  he  can 
not  be  held  as  trustee;  for  it  would  be  against  justice  that  he 
abonld  be  held  to  pay  a  creditor  of  his  debtor  the  only  money 
faj  which  he  can  partially  indemnify  himself.  This  question  has 
not  before  arisen,  but  we  think  it  quite  consistent  with  the  ob- 
ject and  Tiews  of  the  legislature,  and  with  the  general  tenor  of 
the  statute,  that  if  before  final  answer  the  debtor  becomes  in- 
debted to  the  respondent  on  any  contract  entered  into  before 
the  service  of  the  writ,  the  latter  shall  have  a  right  of  set-off, 
and  be  chargeable  only  with  the  final  balance,  if  one  should  be 
due. 

The  principles  sanctioned  by  the  court  in  the  case  of  HafhO' 
toay  V.  Bu89dl,  16  Mass.  479,  warrant  the  above  conclusion. 
Thisdedsion  will  not  reach  the  case  of  a  liability  incurred  after 
the  service  of  a  writ,  or  where  the  effect  of  such  liability  may 
be  avoided  by  reasonable  diligence  on  the  part  of  the  person 
liable,  to  procure  the  payment  of  the  debt  by  the  principal; 
oor  where  it  is  contingent,  whether  the  liability  will  ever  be  en- 
forced or  not;  but  we  confine  it  to  such  a  case  as  we  have  be- 
fore us,  in  which  there  was  an  actual  liability  before  the  service 
of  the  writ,  and  an  actual  payment  by  necessity  before  the  an- 
swer. 

The  respondent  in  a  trustee  process  ought  not  to  be  placed 
in  a  worse  situation  than  he  would  be  in  if  the  principal  had 
sued  him  for  the  debt;  and  if  the  principal  had  sued  him, 
although  he  could  not  file  a  claim  in  set-off  after  entry  of  the 
action  against  him,  yet  if  at  any  time  before  judgment  the 
plaintiff  in  the  suit  had  become  indebted  to  him  for  money 
paid  on  a  liability  incurred  before  the  suit,  upon  showing  this 
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matter  to  tbe  cotirt,  and  that  the  plaintiff  had  failed  ind 
nnable  to  pay,  he  would  obtain  a  continnanoe  that  he  might 
bring  a  eroea  action,  so  as  to  have  a  set-off  of  jndgmente  or  exe- 
oationSy  onleea  there  ahoald  be  special  causes  for  refusing  this 
relief:  HMaway  t.  BuaeU,  16  Mass.  473. 


Haywabd  t;.  Leonahd. 

FT  Pwiiumi,  181.] 

QpASTOM  MsEnJir. — ^Where  one  has  entered  into  a  special  oontnct  to  per- 
form woik  for  aooiber  and  to  famish  materialsi  and  the  work  is  deas^ 
and  the  materiab  are  fiinushed«  bat  not  in  the  manner  stiinilated,  so  tiint 
he  can  not  reooTer  mi  the  contract,  yet  if  the  work  and  mateiials  ai«  ol 
any  benefit  to  the  other  party,  a  lecoTcry  may  he  had  on  a 
meruU  for  the  work  and  a  qtKuUmm  valebant  for  the  materials. 

PUHcm.s  Afpuxd  to  a  Oonnucr  loa  Builbivo  a  Hoctbb,  and  the 

im  of  dsmay  tized  *(  the  ooatraot  price,  dedocting  therefrom  ao  mock 
asthe  hoose  was  worth  leas  on  acooant  of  the  departore  from  the  ooa- 
tnuit. 

AssuMMMT,  The  first  oount  was  on  a  conditional  promissory 
note,  to  be  void  if  the  plaintiff  failed  to  performa  certain  agree- 
ment, of  even  date  with  the  note,  to  build  a  house  for  defend- 
ant, of  certain  siae,  by  a  certain  day,  and  in  a  specified  manner, 
and  contained  an  averment  of  performance.  Another  count 
was  for  work  done  and  materials  furnished,  and  upon  a  quanium 
meniU  for  building  a  house  on  the  defendant's  land,  at  his  re- 
quest. There  were  also  the  common  money  counts,  and  counte 
upon  two  other  promissory  notes.  It  appeared  in  evidence, 
under  the  general  issue,  that  the  plaintiff  erected  a  house  upon 
the  defendant's  land,  within  the  time  and  of  the  dimensions 
steted  in  the  contract,  but  varying  in  workmanship  and  materials 
from  the  terms  of  the  agreement.  The  defendant  lived  nesr 
the  place  where  the  house  was  erected.  He  visited  the  plaee 
nearly  every  day  during  the  progress  of  tbe  work,  and  some- 
times  of  teuer,  and  had  an  opportunity  of  seeing  all  the  materials 
as  they  were  used  and  all  the  work  as  it  was  done.  He  objected 
to  parts  of  the  work,  but  afterwards  continued  to  give  directions 
about  the  house,  and  particularly  directed  some  variations  from 
the  contract.  With  much  of  tbe  work  he  expressed  himself 
from  time  to  time  as  satisfied,  but  said  that  he  was  no  judge  of 
such  work.  Soon  after  the  completion  of  the  house  the  de- 
fendant refused  to  accept.  There  was  no  evidence  to  show  that 
the  plaintiff  bad  any  knowledge  that  the  defendant  did  not  in- 
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tend  to  accept  the  boase  after  it  was  completed.  Evideace  of 
the  Talne  of  the  house  as  finished  was  received  against  the  de- 
fendant's objection.  Evidence  of  certain  payments  made  on  the 
contract  by  the  defendant  was  introduced. 

In  order  to  bring  the  question  of  law  before  the  whole  court, 
Morton,  J.,  before  whom  the  action  was  tried,  instructed  the 
jury  to  find  a  verdict  for  the  plaintiff  for  the  sum  which,  in 
thdr  opinion,  the  house  was  worth  to  the  defendant  when  it  was 
completed,  deducting  the  payments  made.  Verdict  accordingly. 
The  defendant  excepted. 

W.  BayUes,  for  the  defendant.  The  action  can  not  be  main- 
lined, the  contract  not  having  been  fulfilled:  Ettis  v.  Eamlin^ 
BTaont.  62;  Jennings  v.  Camp,  18  Johns.  94  [7  Am.  Deo.  367]; 
Clark  V.  Smiih,  14  Id.  326;  Champtin  v.  Builer,  18  Id.  169; 
Ihxon  V.  MdnsflM,  2  Mass.  147;  WhiHng  v.  Sullivan,  7  Id.  107; 
Stork  T,  Parker,  2  Pick.  167  [13  Am.  Dec.  426];  Tajiy.  MmUxgue, 
U  Mass.  282  [7  Am.  Dec.  216];  Halley.  HeighJtman,  2  East,  146; 
JkoMT  V.  LangUm,  1  Carr.  &  Payi^e,  168.  The  rule  of  damages 
VIS  wrong. 

BUy  and  Beal,  contra.  The  action  will  lie  for  the  work 
Ktnally  done:  Oook  v.  MwMtone,  4  Bos.  &  P.  366;  Payne  v. 
Baoombe,  2  Doug.  661;  Keyea  v.  Stone,  6  Mass.  391;  IliUleY. 
Mayo,  7  Johns.  182;  Idmingdale  v.  Lingeton,  10  Johns.  86; 
/<i0eB  V.  Sdiroeppd,  4  Cowen,  664.  The  acquiescence  of  the 
dafendant  in  the  work,  as  performed,  gives  the  plaintiff  a  right 
of  action:  Famtmorih  v.  Oarrard,  1  Campb.  88;  Okell  v.  Smith, 
I  Stark.  107;  Fiaher  v.  Samuda,  1  Campb.  190;  OHmaldi  v. 
'^Mfe,  4  Esp.  96;  KimbaU  v.  Cunningham,  6  Mass.  602  [8  Am. 
Dee.  230];  Conner  v.  Henderson,  16  Id.  819.  The  rule  of  dam- 
4QB  was  right:  2  Dane's  Abr.  46. 

By  Court,  Paxekb,  0.  J.  In  this  case  there  is  a  great  array 
of  aathorities  on  both  sides,  from  which  it  appears  very  clearly 
that  different  judges  and  different  courts  have  held  different 
doctiiaes,  and  sometimee  the  same  court  at  different  times. 
Ae  point  in  controversy  seems  to  be  this:  Whether,  when  a 
piity  has  entered  into  a  special  contract  to  perform  work  for 
uiother,and  to  furnish  materials,  and  the  work  is  done  and  ma- 
terials furnished,  but  not  in  the  manner  stipulated  for  in  the 
ooQttaet,  so  that  he  can  not  recover  the  price  agreed  by  an  ac- 
tion on  thai  contract,  yet  nevertheless  the  work  and  materials 
sn  of  some  value  and  benefit  to  the  other  contracting  party,  he 
oiay  recover  on  a  quantum  meruU  for  the  work  and  labor  done. 
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and  on  a  quantum  valebarU  for  the  materials?    We  think  the 
weight  of  modern  authority  is  in  favor  of  the  action,  and  that, 
upon  the  whole,  it  is  conformable  to  justice,  that  the  party  who 
has  the  possession  and  enjoyment  of  the  materials  and  labor  of 
another  shall  be  held  to  pay  for  them,  so  as  in  all  eyents  he 
shall  lose  nothing  by  the  breach  of  contract.     If  the  materials 
are  of  a  nature  to  be  removed,  and  liberty  is  granted  to  remoTe 
them,  and  notice  to  that  effect  is  given,  it  may  be  otherwise. 
But  take  the  case  of  a  house  or  other  building  fixed  to  the  soil, 
not  built  strictly  according  to  contract,  but  still  valuable  and 
capable  of   being  advantageously  used  or  profitably  rented, 
there  having  been  no  prohibition  to  proceed  in  the  work  after  a 
deviation  from  the  contract  has  taken  place,  no  absolute  re- 
jection of   the  building,  with  notice  to  remove  it  from  the 
ground,  it  would  be  a  hard  case  indeed  if  the  builder  could  re- 
cover nothing.    And  yet  he  certainly  ought  not  to  gain  by  his 
fault  in  violating  his  contract,  as  he  may  if  he  can  recover  the 
actual  value;  for  he  may  have  contracted  to  build  at  an  under 
price,  or  the  value  of  such  property  may  have  risen  since  the 
contract  was  entered  into.     The  owner  is  entitled  to  the  benefit 
of  the  contract,  and  therefore  he  should  be  held  to  pay  in  dam- 
ages only  so  much  as  will  make  the  price  good,  deducting  the 
loss  or  damage  occasioned  by  the  variation  from  the  contract; 
as  in  the  case  of  Smith  against  the  proprietors  of  a  meeting- 
house in  Lowell,  determined  at  March  term,  1829,  in  Suffolk/ 
The  cases  cited  from  our  own  books  which  are  supposed  to 
militate  against  this  doctrine  are  not  of  that  character.      In  the 
case  of  Faxon  v.  Mdngfidd  and  Holbrook,  his  Trustees,  2  Mass. 
147,  it  was  decided  that  Holbrook  owed  Mansfield  nothing, 
because  Mansfield,  having  contracted  to  build  a  bam,  volunta- 
rily left  it  unfinished,  and  the  sum  remaining  unpaid  was  not 
more  than  sufficient  to  pay  for  the  labor  necessary  to  finish  iL 
In  the  case  of  Tafl  v.  Ihe  Inhabitants  of  Montague,  14  Mass. 
282,  the  bridge  was  so  built  as  to  be  useless,  and  there  was  no 
evidence  that  the  materials  came  to  the  hands  of  the  defend* 
ants.    In  the  case  of  Stark  v.  Parker,  2  Pick.  267  [13  Am.  I>ec. 
425],  the  plfdntiff  was  not  allowed  to  recover  on  a  qu4intum  mer^ 
uU,  because  he  had  stipulated  to  labor  for  a  year,  and  before 
the  expiration  of  the  time,  voluntarily  and  without  fault   of 
Parker,  left  his  service.    These  are  very  different  from  casea  like 
the  present,  where  the  contract  is  performed,  but,  without  inten- 
tion, some  of  the  particulars  of  the  contract  are  deviated  from. 

1.  Sm4tk  T.  FirU  Ctrng,  M,  B„  8  Pick.  178.  " 
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It  is  laid  down  as  a  general  position  in  Bailer's  Nisi  Prius, 
139,  that  if  a  man  declare  upon  a  special  contract  and  upon  a 
quantum  meruil^  and  prove  the  work  done  but  not  according  to 
the  contract^  he  may  recover  on  the  quatUum  meruit,  for  otherwise 
he  would  not  be  able  to  recover  at  all.    Mr.  Dane  (vol.  1,  p.  223) 
disputes  this  doctrine,  and  thinks  it  can  not  be  law  unless  the 
imperfect  work  be  accepted.     Buller  makes  no  such  qualifica- 
tion; and  jet  it  would  seem  to  be  reasonable  that  if  the  thing 
contracted  for  was  a  chattel,  the  party  for  whom  it  was  made 
ought  not  to  be  held  to  take  it  and  pay  for  it  unless  it  is  made 
Moording  to  the  contract;  as,  a  ship,  a  carriage,  etc.;  and  this 
principle  seems  to  be  of  common  use  in  regard  to  articles  of 
common  dealing,  such  as  wearing  apparel,  tools,  and  imple- 
plements  of  trade,  ornamental  articles,  furniture,  etc.    There 
Mems  to  be,  however,  ground  for  distinction  in  the  case  of 
hnildings  erected  upon  the  soil  of  another,  for  in  such  case  the 
owner  of  the  land  necessarily  becomes  owner  of  the  building. 
The  builder  has  no  right  to  take  down  the  building  or  remove 
the  materials;  and  though  the  owner  may  at  first  refuse  to  oc- 
cupy, he  or  his  heirs  or  assignees  will  eventually  enjoy  the 
property.    And  in  such  cases  the  doctrine  of  Buller  is  certainly 
aot  unreasonable.    The  case  put  by  Buller  to  illustrate  his  po- 
Btion  IB  that  of  a  house  built  on  contract,  but  not  according 
to  it 

Mr.  Dane's  reasoning  is  very  strong  in  the  place  above  cited, 
uid  subsequently  in  vol.  2,  p.  45,  to  show  that  the  position  of 
BaUer,  in  an  unlimited  sense,  can  not  be  law;  and  some  of  the 
eases  he  puts  are  decisive  in  themselves.  As  if  a  man  who  had 
contracted  to  build  a  brick  house,  had  built  a  wooden  one,  or 
instead  of  a  house,  the  subject  of  the  contract,  had  built  a  barn. 
In  these  cases,  if  such  should  ever  happen,  the  plaintiff  could 
recover  nothing  without  showing  an  assent  or  acceptance,  ex- 
press or  implied,  by  the  party  with  whom  he  contracted.  In- 
deed, such  gross  violations  of  contract  could  not  happen  without 
baud,  or  such  gross  folly  as  would  be  equal  to  fraud  in  its  con- 
Mquences.  When  we  speak  of  the  law  allowing  the  party  to 
zecover  on  a  quayUum  meruU  or  quantum  vaMnirU,  where  there  is 
a  special  contract,  we  mean  to  confine  ourselves  to  cases  in 
which  there  is  an  honest  intention  to  go  by  the  contract,  and  a 
Bnhstantive  execution  of  it,  but  some  comparatively  slight  devi- 
ations as  to  some  particulars  provided  for.  Gases  of  fraud  or 
gross  negligence  may  be  exceptions. 

In  looking  at  the  evidence  reported  in  the  case,  we  see  strong 
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groands  for  an  inference  that  the  defendant  waived  all  excep- 
tions to  the  manner  in  which  the  work  was  done.  He  seems  to 
have  known  of  the  deviations  from  the  contract — directed  some 
of  them  himself — suffered  the  plaintiff  to  go  on  with  his  work — 
made  no  objection  when  it  was  finished,  nor  until  he  was  called 
on  to  pay.  But  the  case  was  not  put  to  the  jury  on  the  ground 
of  acceptance  or  waiver,  but  merely  on  the  question,  whether 
the  house  was  built  pursuant  to  the  contract  or  not;  and  if  not, 
the  jury  were  directed  to  consider  what  the  house  was  worth  to 
the  defendant,  and  to  give  that  sum  in  damages.  We  think  this 
is  not  the  right  rule  of  damages;  for  the  house  might  have  been 
worth  the  whole  stipulated  price,  notwithstanding  the  depart- 
ures from  the  contract.  They  should  have  been  instmct^  to 
deduct  so  much  from  the  contract  prioe  as  the  house  was  worth 
less  on  account  of  these  departures. 
And  upon  this  ground  only,  a  new  trial  is  granted. 


QOARTUM  McRUXT  VVDWB.  Sfmul  CcimtAor.— There  ie,  peAsps,  no 
vesatioiie  qneetioii  in  the  adjnetneDt  of  the  xij^ti  of  pertiM  to 
then  in  determining  what,  if  any,  oompenaation  shoold  be  paid  to  one  who^ 
in  panoance  of  the  tenns  of  a  special  contract,  has  parted  with  some  value, 
or  bestowed  some  labor  to  the  benefit  of  another,  bat  has  fjuled  to  comply 
with  the  reqnirements  on  which  he  has  engaged  that  payment  theroEor  ahall 
d^end.    By  the  strict  rale  of  the  cmnmon  law,  where  one  had  oonteacbed  to 
deliver  certain  described  articles  within  a  certain  period,  and  payment  was 
not  to  be  made  until  the  entire  delivery,  or  to  serve  another  for  a  apeoified 
time  for  a  compensation  for  the  whole  period  to  be  paid  at  its  close,  or  to  per- 
form labor  and  famish  materiab  of  a  stipalated  quality  and  quantity,  to  be 
paid  for  at  the  completion  of  the  woric,  it  was  a  settled  rale  that  the  fall  per- 
formance on  the  one  part  was  a  condition  precedent  to  the  right  to  recover  for 
the  services  performed  or  articles  furnished.    For  a  part  performance  no  re- 
covery could  be  had.   This  was  said  to  be  of  the  nature  of  entire  contracts*  that 
he  who  asked  any  benefit  under  them  must  first  show  that  he  himself  was 
not  in  default.    The  rigor  of  this  rule  has  been  much  relaxed  in  diffsreni 
States  of  the  Union,  though  in  many  it  is  still  strictly  enforced.     A  ten- 
dency, however,  is  observable  in  recent  adjudicaticms  to  administer  an  equit- 
able relief  to  the  parties,  rather  than  to  bold  them  to  the  veiy  letter  of 
their  enp^agements. 

One  of  the  earliest  judicial  examinations  of  this  troublesome  questiosi  was 
made  by  Chief  Justice  Parker,  in  Brilton  v.  Turner,  6  N.  H.  4S1.  The  ooa- 
tract  there  analyzed  was  one  of  service,  and  the  conclusion  reached  that  the 
laborer,  though  voluntarily  leaving  before  his  term  expired,  could  reoover  on 
his  quantum  meruil.  The  decision,  although  adopted  in  a  few  Statea,  is  bo^ 
followed  in  the  majority  of  them;  but  in  all  instances  the  elaborate  end 
closely  argued  opinion  there  delivered  is  adverted  to  with  grant  respects 
That  the  copclusions  there  announced  should  be  so  much  at  variance  ^vith 
thoae  that  have  been  reached  from  a  similar  state  of  facts  in  other  u 
makes  the  decision  one  of  great  interest  It  is,  in  fact,  considered  a  U 
ease  on  this  subject  in  this  country.    This  waa  the  contract  auhmittod  for 
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tba  oonndention  of  the  oonrt:  The  plamtiff  agreed  to  vork  for  the  defend- 
in(  for  the  term  of  one  year,  the  defendant  agreeing  to  pay  for  the  year's 
labor  the  mua  of  one  hundred  and  twenty  dollars.  The  plaintiff  worked  for 
nino  months,  and  then  left  the  defendant's  service  without  his  consent.  For 
the  valae  of  the  services  for  the  period  while  in  the  defendant's  employ  the 
plaintiir  broaght  assumpsit  for  work  and  labor  performed.  Judge  Parker 
etprMsad  the  opinion  of  the  court  in  an  elaborate  argument,  of  which  the 
following  is  a  part:  **  It  may  be  assumed  that  the  labor  performed  by  the 
plsintiff,  and  for  which  he  seeks  to  recover  a  compensation  in  this  action, 
vas  commenced  under  a  special  contract  to  labor  for  the  defendant  for  the 
tens  of  one  year  for  the  sum  of  one  hundred  and  twenty  dollars,  and  that 
tiie  plaintiff  has  labored  but  a  portion  of  that  time,  and  has  voluntarily  failed 
to  complete  the  entire  contract.  It  is  dear  that  he  is  not  entitled  to  recover 
upon  the  contract  itself,  because  the  service,  which  was  to  entitle  him  to  the 
SDm  agreed  upon,  has  never  been  performed.  But  the  question  arises.  Can 
the  plaintiff,  under  these  circumstances,  recover  a  reasonable  sum  for  the 
aerrioe  he  has  actually  performed,  under  the  count  in  quantum  meruU  t  Upon 
thia  and  other  questions  of  a  similar  nature  the  decisions  to  be  found  in  the 
hooka  are  not  easily  reconciled.  It  has  been  held  upon  contracts  of  this  kind 
for  labor  to  be  performed  at  a  specified  price,  that  the  party  who  voluntarily 
taila  to  fulfill  the  contract  by  performing  the  whole  labor  contracted  for,  is 
sot  entitled  to  recover  anything  for  the  labor  actually  performed^  however 
aach  he  may  have  done  towards  the  performance,  and  this  has  been  con- 
sidered 'the  settled  rule  of  law  upon  this  subject:  Stark  v.  Parker,  2  Pick. 
2S7  [13  Am.  Dec  425];  Faxon  v.  Man^ld,  2  Mass.  147;  McMillan  v.  Van* 
daip,  12  Johns.  165  [7  Am.  Dec.  299];  Jennings  y.  Camp,  13  Id.  94  [7  Am. 
Dec  367];  Beab  v.  Moor,  19  Id.  337;  Lantry  v.  Parks,  8  Ck>wen,  63;  Sinclair 
T.  Bowles,  9  Bam.  &  Cress.  92;  Spain  Amot,  2  Stark.  256. 

"That  such  a  rule  on  its  operation  may  be  very  unequal,  not  to  say  unjust, 
ia  apparent.  A  party  who  contracts  to  perform  certain  specified  labor,  and 
▼ho  breaks  his  contract  in  the  first  instance,  without  any  attempt  to  perform 
it,  can  only  be  made  liable  to  pay  the  damages  which  the  other  party  has 
sustained  by  reason  of  such  non-performance,  which  in  many  instances  may 
he  triflini^  whereas  a  party  who  in  good  faith  has  entered  upon  the  perform* 
aooe  of  his  contract,  and  nearly  completed  it,  and  then  abandoned  tiie  further 
performance,  although  the  other  party  has  had  the  full  benefit  of  all  that  has 
been  done,  and  has  perhaps  sustained  no  actual  damage,  is  in  fact  subjected 
to  a  loss  of  all  which  has  been  performed  in  the  nature  of  damages  for  the 
Bon-folfillment  of  the  remainder  upon  the  technical  rule,  that  the  contract 
most  be  Tally  performed  in  order  to  a  recovery  of  any  part  of  the  compensa- 
tion. ^  the  operation  of  this  rule,  then,  the  party  who  attempts  perform- 
aooe  may  be  placed  in  a  much  worse  situation  than  he  who  wholly  disregards 
hii  contnct^  and  the  other  party  may  ;eceive  much  more,  by  the  breach  of 
the  contract,  than  the  injury  which  he  has  sustained  by  such  breach,  and 
more  than  he  could  be  entitled  to  were  he  seeking  to  recover  damages  by  an 
action.    The  case  before  us  presents  an  illustration.     *    •    • 

"There  are  other  cases,  however,  in  which  principles  have  been  adopted 
leading  to  a  different  result.  It  is  said  that  where  a  party  contracts  to  per* 
Com  certain  work,  and  to  furnish  materials,  as,  for  instance,  to  build  a  house» 
and  the  work  is  done,  but  with  some  variations  from  the  mode  prescribed  by 
the  eontraett  yet  if  the  other  party  has  the  benefit  of  the  labor  and  materials 
he  ahoold  be  bound  to  pay  so  much  as  they  are  reasonably  worth:  2  Stark. 
Kr.  D7,  98;  Hayvnrd  v.  Leonard,  7  Pick.  181:  SmUh  v.  First  Cong.  MeeUng 
Mm.  Vao.  TOL.  XZS— 18 
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ffouM  in  Lowell,  8  Id.  178;  Jetcell  v.  Schroeppel,  4  Cowen.  564;  JIayden  ▼. 
Maduon,  7  Greenl.  78;  BqU.  N.  P.  139;  4  Bos.  &  P.  355;  10  Johns.  36;  13 
Id.  97;  7  East,  479.  *  *  *  Those  cases  are  not  to  be  dlstingaished  in 
principle  from  the  present  unless  it  be  in  the  circumstance,  that  where  the 
party  has  contracted  to  famish  material  and  do  certain  labor,  as  to  build  a 
house  in  a  specified  manner,  if  it  is  not  done  according  to  the  contract,  the 
party  for  whom  it  was  built  may  refuse  to  reoeiye  it,  elect  to  take  no  benefit 
from  what  has  been  performed,  and  therefore  if  he  does  receive,  he  shall  be 
bound  to  pay  the  value,  whereas  in  a  contract  for  labor,  merely,  from  day  to 
day.  the  party  is  continually  receiving  the  benefit  of  the  contract  under  an 
expectation  that  it  will  be  fulfilled,  and  can  not,  upon  the  breach  of  it»  have 
an  election  to  refuse  to  receive  what  has  b^en  done,  and  thus  discharge  him> 
salf  from  payment 

*'  But  we  think  this  difference  in  the  nature  of  the  contracts  does  not  justiff 
the  application  of  a  different  rule  in  relation  to  them.  The  party  who  ooq* 
tracts  for  labor  merely,  for  a  certain  period,  does  so  with  full  knowledge  thai 
be  must,  from  the  natore  of  the  case,  be  accepting  part  performance  frank 
day  to  day,  if  the  other  party  commences  the  performance,  and  with  the 
knowledge  also  that  the  other  may  eventually  fail  in  completing  the  entire 
term.  If  under  such  circumstances  he  actually  receives  »  benefit  from  the 
labor  performed,  over  and  above  the  damage  occasioned  by  the  failure  to 
oomplete,  there  is  as  much  reason  why  he  should  pay  the  reasonable  worth  of 
what  has  thus  been  done  for  his  benefit,  as  there  is  when  he  enters  and  ooca- 
pies  the  house  which  has  been  built  for  him,  but  not  according  to  thestipol** 
tions  of  the  contract,  and  which  he  perhaps  enters,  not  because  he  is  satisfied 
with  what  has  been  done,  but  because  circumstances  compel  him  to  acoept  it 
such  as  it  is,  that  he  should  pay  for  the  value  of  the  house.     *    *    * 

« If  on  such  failure  to  perform  the  whole,  the  nature  of  the  contract  be 
such  that  the  employer  can  reject  what  has  been  done,  and  refuse  to  receive 
any  benefit  from  the  part  performance,  be  is  entitled  so  to  do,  and  in  such  case 
»s  not  liablb  to  be  charged  unless  he  has  before  assented  to  and  accepted  of 
what  has  been  done,  however  much  the  other  party  may  have  done  towmxde 
the  performance.    He  has  in  such  case  received  nothing;  and  having  con- 
tracted to  receive  nothing  but  the  entire  matter  contracted  for,  he  is  not 
bound  to  pay,  because  his  express  promise  was  only  to  pay  on  receiving  the 
whole,  and  having  actually  received  nothing  the  law  can  not  and  ought  not 
to  raise  an  implied  promise  to  pay.    But  where  the  party  receives  valae, 
takes  and  uses  the  materials,  or  has  advantage  from  the  labor,  he  is  liable  to 
pay  the  reasonable  worth  of  what  he  has  received:  Farnsworth  v.  Garrard,  1 
Cunp.  38.     And  the  rule  is  the  same  whether  it  was  received  and  accepted 
by  the  assent  of  the  party  prior  to  the  breach,  under  a  contract  by  which, 
from  its  nature,  he  was  to  receive  labor,  from  time  to  time  until  the  comple- 
tion of  the  whole  contract;  or  whether  it  was  received  and  accepted  by  au 
assent  subsequent  to  the  performance  of  all  which  was  in  fact  done.     If  ho 
received  it  under  such  circumstances  as  precluded  him  from  rejecting  it  after- 
wards, that  does  not  alter  the  case;  it  has  still  been  received  by  his  assent. 

'*  In  fact,  we  think  the  technical  reasoning  that  the  performance  of  the 
whole  labor  is  a  condition  precedent,  and  the  right  to  recover  anything  de- 
pendent upon  it — that  the  contract  being  entire  there  can  be  no  apportion- 
ment— and  that  there  being  an  express  contract,  no  other  can  be  implied, 
even  upon  the  subsequent  performance  of  service,  is  not  properly  applicable 
to  this  species  of  contract,  where  a  beneficial  service  has  been  actually  per- 
formed; for  we  have  abundant  reason  to  believe  that  the  general  understand- 


Oct.  1828.]  Hatwabd  v,  Leonard.  275 

ing  of  the  oommanity  is,  that  the  hired  laborer  shall  bo  entitled  to  nompen- 
ntion  for  the  ienrioe  aotaally  performed,  though  he  do  not  continne  the  en- 
tim  term  oontrmcted  for,  and  such  contracts  must  be  presumed  to  be  made 
with  leferenoe  to  that  understanding,  unless  an  express  stipulation  shows  the 
ecatrary.  Where  a  beneficial  service  has  been  performed  and  received,  there- 
ibie,  under  contracts  of  this  kind,  the  mutual  agreements  can  not  be  con- 
sidered as  going  to  the  whole  of  the  consideration,  so  as  to  make  them  mutual 
eonditions,  the  one  precedent  to  the  other,  without  a  specific  proviso  to  that 
iffiKt:  Boone  v.  Eyrt,  1  H.  BL  373,  note;  Campbell  v.  Jones,  6  T.  R.  570; 
SHekk  T.  Atkinson,  10  Bait,  295;  Bum  v.  Miller,  4  Taunt  745.  It  is  easy,  if 
ptities  so  choose,  to  provide  by  an  express  agreement  that  nothing  shall  be 
ssmed  if  the  laborer  leaves  his  employer  without  having  performed  the  whole 
service  contemplated,  and  then  there  can  be  no  pretense  for  a  recovery,  if  he 
▼elnntarily  deserts  the  service  before  the  expiration  of  the  time." 

And  the  measure  of  the  employer's  liability,  which  can  not,  it  is  said,  ex- 
ossd  the  contract  price  for  the  service,  is  thus  estimated  by  Judge  Parker: 
"The  benefit  and  advantage  which  the  party  takes  by  the  labor,  therefore^ 
is  the  amount  of  value  which  he  receives,  if  any,  after  deducting  the  amount 
of  damage;  and  if  he  elects  to  put  this  in  defense,  he  is  entitled  so  to  do,  and 
the  implied  promise  which  the  law  will  ndse  in  such  case  is  to  pay  such 
SDovnt  of  the  stipulated  price  for  the  whole  labor,  as  remains  after  deduct- 
mg  what  it  would  cost  to  procure  a  completion  of  the  residue  of  the  service, 
sad  also  any  damage  which  has  been  sustained  by  reason  of  the  non-fnlfill- 
ns&t  of  the  contract." 

The  gist  of  the  decision  is  that  a  servant  may  voluntarily,  without  the  con* 
sent  of  his  employer,  leave  his  service  before  the  term  has  expired  for  which 
hire  was  agreed  to  be  paid,  and  recover  the  value  of  his  services  while  actually 
employed.  This  dootiine  is  quoted  and  adopted  in  Lowe  v.  Sinklear,  27  Mo. 
31(^and  the  measure  of  damages  followed  in  Lee  v.  Asfibrooh,  14  Id.  378; 
Jkmejf  ▼.  Burke,  23  Id.  228;  Lamb  v.  Brolaski,  38  Id.  51;  KoeUzY.  BUek- 
Man,  46  Id.  321;  and  also  adopted  in  Coe  v.  Smith,  4  Ind.  79;  Rleks  v.  TaUs^ 
5  Id.  117;  WoUoU  v.  Teager,  11  Id.  84. 

It  is,  however,  a  somewhat  significant  commentary  upon  the  intrinsic  value 
of  the  opinion  entertained  by  Chief  Justice  Parker,  that  such  language  as  the 
fallowing  should  be  used  by  his  own  court  at  a  later  period  of  its  existence: 
'*  Whatever  might  be  the  views  of  the  court  as  at  present  organized,  in  a  case 
like  that  of  BriUon  v.  Turner,  and  however  much  even  some  may  think  it  to 
be  regretted  that  the  rule  of  law  there  laid  down  was  allowed  to  obtain,  still» 
eoDsidering  that  it  has  remained  as  the  law  of  the  state  for  nearly  twenty 
yean,  and  has  never  been  overruled,  and  that  while  it  has  the  strong  feature 
of  its  direct  tendency  to  the  willful  and  careless  violation  of  express  oontracta 
fstrly  entered  into,  to  lead  to  its  condemnation  and  disapproval,  it  has  also 
some  features  of  advantage  and  strong  justice  to  recommend  it.  We,  on  the 
whole,  are  not  inclined  to  disturb  the  doctrines  of  that  case,  but  to  adopt  and 
spi^y  them:"  Per  Chief  Justice  Woods,  in  Davis  v.  Barrington,  30  K.  H. 
517,  529. 

The  prevailing  rule  in  regard  to  the  contract  for  personal  service,  is  other 
than  aa  stated  in  the  New  Hampshire  case.  As  generally  enunciated,  one 
who  agrees  to  serve  another  for  a  specified  time  for  a  salary  to  be  paid  upon 
the  expiration  of  such  term  of  service,  and  who  voluntarily,  against  his  em- 
ployer's consent  and  without  cause,  leaves  the  employment  before  the  end  of 
the  term,  csn  recover  nothing  for  the  service  he  may  have  rendered:  Lantrff 
V.  Parke,  8  Cow.  63;  SmUh  v.  Brady,  17  K.  Y.  173;  Olmstead  v.  BeaU,  \t 
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Pick.  628;  Thaifer  v.  Wadnoorth,  Id.  349;  Davis  v.  Maxwellf  12  Met.  290; 
Stark  ▼.  Parker^  2  Pick.  267;  Henwn  v.  Hampton,  32  Mo.  408;  approTing 
Posey  V.  <?areA,  7  Id.  96;  Dickson  v.  CaldweU,  17  Id.  595;  Schnerr  v.  Lmi/>» 
19  Id.  40;  ^rofTA  y.  Fitch,  33  N.  J.  L.  (4  Vr.)  418;  Bragg  v.  Toum  qf  Brad- 
ford, 33  Vt.  35;  Patnote  v.  Sanders,  41  Vt.  66;  an  example  of  waiver  of  the 
abandoninent  of  the  contract  by  the  servant:  Eldndge  v.  Rowe,  2  Gilman, 
91.  This  last  case  was  on  all  fours  with  Britton  v.  Turner,  6  N.  H.  481,  but 
the  court  came  to  a  precisely  opposite  conclusion.  Bowe  agreed  to  work  on 
Eldridge's  farm  for  the  term  of  eight  months,  for  the  sum  of  ninety  dollars^  bot 
left  the  employment  and  ceased  work  at  the  end  of  four  months,  without  the 
oonsent  and  without  fault  on  the  part  of  Eldridge.  In  an  action  on  the  gmoii- 
ium  meruit  against  Eldridge,  the  court,  per  Young,  J.,  adverts  to  the  distinc- 
tion between  that  class  of  cases  where  the  party  voluntarily  receives  the  bene- 
fit of  the  labor  or  materials  furnished  by  another,  it  being  in  his  power  to 
abandon  the  same,  and  renounce  the  contract  in  toto,  because  the  terms  of 
the  contract  have  not  been  complied  with,  and  that  class  where  the  party 
eould  not  abandon  the  same,  but  must,  without  parting  with  his  own  prop- 
erty, enjoy  in  a  measure  the  benefits  of  a  partial  performance  of  the  contracts 
In  the  first  instance,  the  voluntary  retention  of  the  benefit  of  another's  labors, 
or  of  articles  furnished  by  him,  will,  it  is  said,  impose  a  liability  of  paying 
therefor  in  an  action  upon  a  guantum  meruii\  but  in  the  other  case,  a  d^erent 
principle  is  invoked.  In  illustration  of  the  statements  made,  it  is  said:  "  If 
a  person  agree  to  work  upon  the  plantation  of  another,  in  the  performance  of 
such  services  genertJly  as  are  incident  to  the  art  of  husbandry,  here  his  labor, 
upon  a  failure  to  perform  his  agreement,  would  have  become  so  incorporated 
with  the  soil,  and  so  mixed  up  with  the  general  concerns  of  the  farm,  as  not 
to  be  susceptible  of  separation  and  abandonment,  and  the  employer,  as  a 
necessary  consequence,  may  avail  himself  of  its  benefits,  if  any,  without  dan- 
ger of  being  subjected  to  an  action  for  the  work  thus  imperfectively  or  defeo 
iively  performed."  And  applying  the  principles  to  the  facts  then  under  con- 
sideration, it  is  concluded:  "Testing  this  case  by  the  rules  prescribed  in 
similar  cases,  it  is  obvious  that  the  plaintiff  below  had  no  legal  right 
to  recover  for  the  four  months'  labor  he  had  performed.  He  bad  agreed  to 
labor  on  the  farm  of  Eldridge  for  the  term  of  eight  months,  for  the  sum  of 
ninety  dollars,  and  he  has  not  performed  his  agreement;  and  it  is  no  objection 
to  say  that  Eldridge  has  received  the  benefit  of  his  labor,  this  being  a  case 
where,  from  its  nature,  Eldridge  could  not  separate  the  products  of  his  labor 
from  the  general  concerns  of  his  farm,  and  ought  not,  therefore,  to  be  respon- 
sible to  any  extent  whatever,  for  not  doing  that  which  was  impossible.** 
And  in  Smith  v,, Brady,  17  N.  Y.  173,  contracts  for  service  are  cited  as  illus- 
trations of  that  class  of  contracts  where  the  retention  of  the  benefit 
is  not  a  waiver  of  the  failure  by  the  other  party  to  perform,  for  the  very 
son  that  it  was  a  benefit  of  a  character  that  could  not  be  returned;  and  the 
keeping  it  would  furnish  no  presumption  that  payment  would  be  made  there- 
for. 

Where,  however,  the  absence  from  the  defendant's  employ  is  occasioned 
by  the  act  of  God,  by  sickness,  or  by  death,  the  plaintiff  may  recover  the 
worth  of  his  labor  during  the  time  of  his  actual  stay  with  the  defendant. 
The  courts  all  recognize  the  injustice  of  imposing  upon  a  man,  in  addition  to 
the  calamities  of  nature,  the  added  misfortunes  of  a  deprivation  of  the  firnita 
of  his  toiL  Instances  in  which  this  rule  has  been  invoked  where  sickneea 
was  the  cause  of  the  abandonment  of  the  service,  are  FuUer  v.  Brown^  H 
Met  440;   Byan  v.  Dayton,  25  0«>nn.  188:    Oreen  v.  Oilberi^  21  Wis. 
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Bm^rd  V.  CraJbtrte,  11  Tex.  264;  FenUm  v.  Clark,  11  Vt.  557;  Seavtr  v, 
Jtforse,  20  Id.  620;  Coe  v.  SmUti,  4  Ind.  79;  Wolfe  v.  ZTokw,  20  N.  Y.  197. 
Bat  if  the  Bickness  could  have  been  anticipated,  as  the  confinement  of  a 
voman  with  child,  this  exception  to  the  general  rule  that  the  servant  most 
work  the  fall  time  before  he  can  demand  remuneration  is  not  made:  Jennings 
▼.  Lywif,  29  Wis.  553.  In  case  of  a  person's  death  during  the  term,  his  rep- 
reteotatives  may  recover  the  benefit  received  by  the  employer  on  account  of 
the  decedent's  labors:  Rickt  v.  YaUSy  5  Ind.  117;  Persons  ▼.  Melbben,  Id. 
861.  Should  the  servant  recover  from  his  illness  before  his  term  has  ended, 
it  is  not  essential  to  his  recovery  of  the  value  of  his  services  during  the  time 
of  aetoal  labor,  that  he  should  offer  to  return:  Fenton  v.  Clark,  11  Vt  557; 
Seaver  v.  Morse,  20  Id.  620.  In  Jones  v.  Judd,  4  Comst.  412,  where  the  con- 
toict  for  work  and  labor  was  put  an  end  to  before  its  time  for  completion,  by 
SB  act  of  the  l^islatnre  the  person  performing  the  work  and  labor  was  held 
entitled  to  recover  compensation  therefor.  And  generally,  if  the  prevention 
of  the  continuance  of  the  service  was  occasioned  by  the  act  of  the  employer 
withoat  cause,  he  will  be  liable  for  the  work  performed  on  a  quantum  meruit, 
or,  as  is  held  in  some  case,  for  the  contract  price  in  the  contract.  See  cita- 
tions below.  Hiliyard  v.  Crabtree,  11  Tez.  268;  Cox  v.  Western  P,  R.  R,  Co,, 
47  Csl.  87;  Jones  v.  United  States,  96  U.  S.  27.  It  has  been  decided  that,  aa 
•n  iD&ot's  contract  for  service  is  voidable,  he  may  abandon  the  contract  and 
•oe  for  the  value  of  bis  labor,  as  if  no  contract  had  been  entered  into:  i)e- 
neke  v.  Continental  ^fUls,  58  Me.  217. 

In  other  special  contracts,  as  f«r  building  purposes,  or  the  delivery  of 
specific  articles,  the  greatest  difficulty  seems  to  have  been  experienced. 
New  York,  which  stoutly  maintained  for  many  years  that  one  who  ban 
entered  into  an  entire  contract,  making  payment  depend  upon  performance,. 
BBst  show  full  performance  before  a  recovery  could  be  had,  is  apparently 
gndually  relaxing  this  rule.  Other  states  are  more  in  harmony  with  the 
•pint  of  the  principal  case  which  is  followed  as  an  undoubted  authority  in 
▼ovy  recent  decisions  of  Massachusetts.  For  example,  under  the  common 
Monts  in  indebitatus  assumpsit  at  common  law,  or  under  a  count  on  an  ac- 
count annexed  under  the  new  practice  act  of  Massachusetts,  it  is  well  settled 
in  that  commonwealth,  says  Chief  Justice  Gray,  in  Cullen  v.  Sears,  112  Mass. 
299, 306,  that  "the  measure  of  recovery  for  the  building  a  house  according  to 
a  apedal  contract^  which  has  been  substantially  performed  except  in  some 
comparatively  slight  deviations,  is  the  contract  price  deducting  what  the 
house  was  worth  less  to  the  defendant  by  reason  of  such  deviations."  Citing 
the  principal  case,  and  Morse  v.  Potter,  4  Gray,  292;  Walker  v.  Orange,  16 
Id.  198;  CardeU  v.  Bridge,  9  Allen,  355;  Powell  v.  Howard,  109  Mass.  192. 
The  same  rule  of  damages  is  adopted  in  MouUon  v.  McOwen,  103  Mass.  591, 
596;  Walker  v.  Inhabitants  qf  Orange,  16  Gray,  193,  an  action  by  a  con- 
tractor against  a  town  for  laying  out  a  road,  which  the  town  commissioners 
K^ised  to  accept;  Ifigby  v.  Upton,  3  Met.  411;  Van  Deusen  v.  Blum,  18  Pick. 
229:  Adams  v.  Nichols,  19  Id.  280.  Adopting  this  Massachusetts  rule  is 
fTkite  V.  Oliver,  36  Maine,  92,  citing  the  principal  case,  and  Jewett  v.  Weston, 
II  Me.  346;  Jewell  v.  Sdiroeppel,  4  Cowen,  564;  Ladue  v.  Seyinour,  24  Wend. 
Ith  fmow  V.  Ware,  13  Met.  49;  Lucas  v.  Ooddwin,  3  Bing.  N.  C.  737. 

Sole  in  Vermont:  "The  doctrine  is  firmly  established  in  this  state  that 
vhere  a  contract  has  been  substantially  though  not  strictly  performed;  where 
the  party  failing  to  perform  according  to  the  terms  of  this  contract,  has  not 
heen  guilty  of  a  voluntary  abandonment  or  willful  departure  from  the  contract; 
hn  acted  in  good  faith,  intending  to  perform  the  contract  aooording  to  its 


278  Hatwabd  t;.  Leonard.  [Mass. 

BtipalationB,  but  has  failed  in  a  strict  compliance  with  its  proyisionsy  and 

where  from  the  nature  of  the  contract  and  of  the  labor  performed,  the  parties 

can  not  rescind  and  stand  in  gtatu  qvut^  bnt  one  of  them  most  derive  some 

benefit  from  the  labor  or  money  of  the  other;  in  such  case  the  party  failing 

to  perform  his  contract  strictly  may  recover  of  the  other,  as  upon  a  queMtuni 

tneruU,  for  sach  a  sum  only  as  the  contract  as  performed  has  been  of  real  and 

actual  benefit  to  the  other  party,  estimating  such  benefit  by  reference  to  the 

'«>ntntct  price  of  the  whole  work.     This  is  a  relaxation  of  the  ancient  law, 

'Vtanding  upon  the  solid  grounds  of  necessity  and  equity,  but  to  be  guarded 

^th  care  lest  in  its  application  it  should  tend  to  relax  or  impair  the  oUiga- 

itionand  faithful  performance  of  agreements:"    Bragg  v.  Town  of  Breuybrdg 

133  Vt.  35,  38,  per  Aldis,  J.     After  citing  several  decisions,  furnishing  illus- 

Ttrations  of  the  application  of  this  doctrine.  Dyer  v.  Jones,  8  Vt.  205,  called  "a 

leading  case;"  BrackeU  v.  Morse,  23  Vt.  554;  Morriaon  v.  Cummmge,  26  Id. 

"^186;  Hubbaixl  v.  Belden,  27  Id.  645;  Barker  v.  T/ie  Troy  and  BuOoMd  R,  R. 

-Co.,  Id.  780;  Swyt  v.  Harriman,  30  Id.  607;  KeUlev,  Harvey,  21  Id.  301, 

)  the  rule  by  which  compensation  is  to  be  made  for  the  partial  performanoe 

>  of  the  contract,  is  thus  framed:  "The  party  failing  to  perform  can  only  le- 

>  cover  such  a  sum  as  his  labor  has  benefited  the  other  party.     Had  he  atricily 

.  and  literally  kept  hia  agreement  he  would  have  been  entitled  to  the  contract 

-price.     Failing  in  this — first,  he  must  deduct  from  the  contract  price  such  a 

t  sum  as  will  enable  the  other  party  to  get  the  contract  completed  according  to 

i  its  terms;  or,  where  that  is  impossible  or  unreasonable,  such  a  sum  as  fnlly 

usompensates  him  for  the  imperfection  in  the  work,  and  the  insufficiency  of 

materials,  so  that  he  shall  in  this  respect  be  made  as  good  pecuniarily  as  if  the 

contract  had  been  strictly  performed.    2.  The  party  failing  to  perform  moat 

also  deduct  from  the  contract  price  whatever  additional  damages  his  breach 

of  the  contract  may  have  occasioned  to  the  other." 

In  Iowa  this  same  measure  of  damages  subsists:  Corwin  v.  WaUaee,  17 
Iowa»  374;  TaU  v.  Slierman,  10  Id.  60.  And  seems  to  afford  a  just  role 
lor  the  protection  of  the  rights  of  both  parties,  where  any  relaxation  of  the 
strict  common  law  doctrine  will  be  permitted. 

In  Homner  v.  Wilaon,  7  Mich.  294,  this  rule  of  damages  is  laid  down  by 
Judge  Ghristiancy :  '*  In  the  case  of  a  contract  for  a  certain  amount  of  labor, 
or  for  work  for  a  specified  period — when  the  labor  is  to  be  performed  on  the 
materials  or  property,  or  in  carrying  on  the  business  of  the  defendant,  or  when 
the  defendant  has  otherwise  accepted  or  appropriated  the  labor  performed,  if 
the  defendant  prevent  the  plaintiff  from  performing  the  whole,  or  wrongfully 
discharge  him  from  his  employment,  or  order  him  to  stop  the  work,  or  refnae 
to  pay,  as  he  has  agreed  when  payments  become  due  in  the  progress  of  the 
work,  or  disable  himself  from  performing,  or  unqualifiedly  refuse  to  perform 
his  part  of  the  contract,  the  plaintiff  may,  without  further  performance,  elect 
to  sue  upon  the  contract  and  recover  damages  for  the  breach,  or  treat  the  con- 
tract as  at  an  end,  and  sue  in  general  assumpsit  for  the  work  and  labor  actn- 
«lly  performed:  Hall  v.  Rupdy,  10  Barr.  231;  MouUcn  v.  Trask,^  Meto. 
579;  Derby  v.  Johnaon,  21  Vt.  21;  Canada  v.  Canada,  6  Gush.  15;  Draper  v. 
RandolpJh  4  Harrington,  454;  Webster  v.  Enfield,  5  Gilm.  298.  And  in  anch 
<Mises  ho  may,  it  would  seem,  under  the  common  indebitatus  count,  recover  the 
contract  price,  where  the  case  is  such  that  the  labor  done  can  be  measured  or 
apportioned  by  the  contract  rate;  or  whether  it  can  be  so  apportioned  ornot» 
lie  may,  under  the  quantum  meruit,  recover  what  it  is  reasonably  worth.*' 
And,  again,  in  an  earlier  decision,  it  is  said:  **  Without  reviewing  the  caaea 
in  detail,  we  think  that  the  only  rule  which  harmonizes  them  may  be  laid 
down  substantially  as  follows :    The  defaulting  plaintiff  can  in  no  case 
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more  than  the  contract  price,  and  can  not  recover  that,  if  his  work  is  not  rea- 
Moably  worth  it,  or  if,  by  paying  it»  the  rest  of  the  work  will  cost  the  defend- 
ant more  than  if  the  whole  had  been  completed  nnder  the  contract.  The 
party  in  default  can  never  gain  by  his  default,  and  the  other  party  can  never 
be  permitted  to  lose  by  it,  and  the  price  thus  determined  is  the  true  amount 
reooverable  on  a  quantum  meruU:"  Allen  v.  AfeKthbin,  5  Mich.  455.  Both  of 
these  cases  are  referred  to  approvingly  in  the  later  adjudication  of  Begole  v. 
MeKenae,  26  Mich.  473. 

That  there  should  have  been  good  faith  on  the  part  of  the  one  seeking  to 
ncorer  for  a  part  performance,  and  no  willful  departure  from  the  terms  of 
the  contract,  and  that  even  in  such  case  there  should  be  a  voluntary  retention 
of  the  benefit  received,  are  deemed  in  these  decisions  essential  incidents  of 
the  plaintiff's  right  to  recover.  So  also  McKinney  v.  Springer,  3  Ind.  65; 
Bpptrly  V.  Bailey  J  Id.  72;  McClure  v.  Secriet,  5  Id.  31.  It  is  the  retention  of 
the  benefit  that  constitutes  the  bone  of  contention.  What  is  a  voluntary  re- 
teatioo,  is  the  difi&cult  question.  The  course  of  the  New  York  decision  will 
now  be  traced,  in  a  degree,  as  illustrating  the  strict  application  of  the  ancient 
rules  and  the  gradual  seeming  modification.  There,  the  rigor  of  the  rule 
that  holds  a  party  to  a  strict  compliance  with  the  terms  of  his  contract,  be- 
fore he  can  look  to  the  other  contracting  party  for  compensation,  has  been 
but  little  relaxed.  It  is  observable  that  the  dootiine  prevailing  in  that  state 
rests  on  the  grounds  of  adjudicated  cases;  etare  decisis  Beeum  to  have  been  the 
taming  point  in  ChampUn  v.  Bowley^  13  Wend.  256;  S.  C,  in  error,  18  Id. 
187;  a  leading  anthority  in  New  York.  The  facts  there  presented  were: 
Chsmplin  agreed  to  sell  one  hundred  tons  of  pressed  hay,  to  deliver  the  same 
to  Rowley  within  a  given  period,  for  which  he  agreed  to  pay  at  a  specified 
price,  one  hundred  dollars  in  advance,  and  the  residue  when  the  whole 
quantity  should  be  delivered.  Ghamplin  delivered  fifty  tons  within  the 
time;  but,  on  account  of  the  river  closing  so  that  navigation  was  impossible, 
the  residue  of  the  hay  was  not  delivered.  Ghamplin  then  sued  for  the  value 
of  the  hay  that  had  been  delivered,  and  was  held  not  entitled  to  recover. 

In  the  court  of  errors,  Chancellor  Walworth  said:  "If  an  action  can  be 
nstamed  in  such  a  ease  by  the  party  who  has  failed  to  perform  his  contract, 
without  any  faalt,  or  acquiescence,  or  waiver,  of  a  strict  performanoe  by  the 
party  who  has  received  the  benefit  of  the  part  performance,  it  must  be  upon 
the  equitable  principle  recognized  by  the  supreme  court  of  New  Hampshire, 
m  Brittom  v.  Turner,  6  N.  H.  492.  The  principle  adopted  in  the  case  referred 
to  is,  that  it  is  unconscientious  and  inequitable  for  a  party  who  has  been  ac- 
tually benefited  by  the  part  performance  of  a  contract,  above  or  beyond  the 
damagea  he  has  sustained  by  the  non-performance  of  the  residue  of  the 
agreement,  to  retain  this  excess  of  benefit  without  making  the  other  party  a 
oompeosatioQ  therefor,  and  that  this  excess  of  benefit,  arising  from  the  part 
performanoe  of  the  other  party,  forms  a  new  consideration  upon  which  the  law 
implies  a  promise  to  pay  for  the  same,  and  which  excess  of  benefit  therefore  may 
be  recovered  in  the  equitable  action  of  assumpsit.  But  if  the  nature  of  the 
part  performanoe  is  such  that  the  other  party  can  reject  the  benefit  received 
therefrom,  as  by  offering  to  return  specific  articles  received  in  part  perform- 
aooe,  but  not  actually  converted  or  used,  he  is  at  liberty  to  do  so,  and  to  re- 
aenre  his  remedy  for  the  non-performance  of  the  contract.  Courts  of  equity 
awnetimes  act  upon  a  similar  principle  in  relieving  a  party  against  a  penalty 
or  forfeiture  arising  from  misfortune  or  the  neglect  of  a  party  to  perform  his 
agreement,  and  perhaps,  in  some  cases,  it  has  been  done  where  the  forfeiture 
was  incurred  willfully  and  intentionally,  without  any  pretense  of  excuse  aris- 
ing from  mistake  or  inability  to  perform.    With  the  exception  of  this  last 
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class  of  cases,  if  courts  of  justice  were  at  liberty  to  make  new  laws,  instead 
of  administeriig  those  which  are  already  in  existence,  and  upon  which  the 
oontracts  of  the  parties  litigant  are  supposed  to  be  founded,  or  if  this  was 
a  new  question,  upon  which  a  court  in  this  state  wa8  now  to  pass  for  the  first* 
time  in  settling  a  principle  upon  the  flexibility  of  the  common  law  as  applied 
to  new  cases,  I  see  no  reasonable  objection  to  the  transferring  these  princi- 
ples of  the  court  of  chancery  to  courts  of  common  law,  in  cases  of  mere 
personal  contracts,  founded  upon  agreements  relative  to  the  sale  or  transfer 
of  an  interest  in  real  estate.     But  I  consider  this  question  as  settled  in  this 
state  by  a  uniform  course  of  decisions  for  the  last  twenty-five  yean,  durinf^ 
which  time  the  laws  have  undergone  a  most  thorough  revision  by  the  lega^ 
lature,  without  any  attempt  to  change  the  law  in  this  respect,  as  settled  by 
the  supreme  court.    I  think  it  belongs,  therefore,  to  the  legislature,  and  not 
to  this  court,  to  make  a  change  in  the  law  in  this  respect,  if  such  a  change  is 
deemed  to  be  expedient  and  useful  to  the  community.     The  only  possible 
objection  I  can  perceive  to  such  a  change  is,  that  it  may  be  strong  temptation 
to  negligence  in  the  performance  of  personal  contracts,  as  the  known  practice 
of  the  court  of  chanceiy  unquestionably  is  with  respect  to  agreements  for 
the  sale  or  purchase  of  real  property.     The  conclusion  at  which  I  have  ar- 
rived on  the  question  as  to  the  plaintiff*s  right  to  recover  at  all  in  such  a  case^ 
which  was  the  principal  question  before  the  supreme  court,  entitles  the  de- 
fendant to  a  judgment  upon  this  special  verdict  upon  the  facts  found  thereby.** 
The  next  decision  elaborately  considered,  in  which  Judge  Gomstock  de- 
lirered  the  following  concurring  opinion,  is  Smith  v.  Brady,  17  N.  Y.  173^ 
187.    It  was  a  building  contract,  not  completed  according  to  its  terms;  but 
it  appears  that  the  structure  had  been  occupied  by  the  defendant,  which  fact 
was  relied  upon  as  an  acc^tance  and  waiver  of  non-performance:    '*  Bat  the 
rule,  as  it  is  well  settied  with  us,  allows  a  party  to  retain  without  compenei^ 
tion  the  benefits  of  a  partial  performance,  where,  from  the  nature  of  the  con- 
tract, he  must  receive  such  benefits  in  advance  of  a  full  performance,  and  by 
its  terms  or  just  construction  he  is  under  no  obligation  to  pay  until  the  per- 
formance is  complete.    Thus,  if  a  person  engages  to  perform  a  year's  labor 
for  another,  and  payment  is  to  be  made  when  the  labor  is  done,  in  each  a 
case  the  employer  necessarily  receives  the  benefit  of  each  day's  service  wbeo 
it  is  done,  yet,  if  the  laborer,  without  just  cause,  abandons  the  service  at 
any  time,  however  short  before  the  year  has  expired,  he  can  recover  no  part  of 
his  wages,"   referring   to   MeMiUan  v.  VaTiderlip,  12  Johns.  165  [7  Am. 
Dec  299];  Thorpe  v.   White,  13  Id.  63;  Jennings  v.  Camp,  Id.  94  [7  Am. 
Dec.  367];  ChampUn  v.  JRowley,  13  Wend.  258;   S.  C,  in  error,  18  Id. 
187;  VanderbiU  v.  Eagle  Iron  Works,  25  Id.  655;  Paige  v.  OU,  5  Denu^ 
406;  Pike  v.  Butler,  4  Comst.  360;  Pullman  v.  Coming,  5  Seld.  93.     "S» 
the  contract  may  be  to  sell  and  deliver  goods  at  different  times,  to  be 
paid   for  when  the  whole  are  received.     If  the  vendor  refuses  to  per- 
form entirely,  without  good  cause,  the  purchaser  is  neither  bound  to  pay 
for  nor  to  return  the  goods  received  in  part  performance:  ChampUn  ▼. 
Rowley,  supra.     If  A.   should  agree   to  plow  the  field  of  B.,  consistiiig 
of  twenty  acres,  at  a  given  price  for  the  whole  service,  or  at  so  much 
per  acre,  to  be  paid  when  the  service  is  done,  and  after  plowing  nineteen 
acres  should  abandon  the  contract,  he  can  recover  nothing  for  his  work.   The 
owner  of  the  field  may  enter,  sow  it  with  his  grain,  and  reap  the  harvest,  thus 
enjoying  fully  the  benefits  of  the  part  performance.     In  so  doing  he  waives 
nothing,  because  he  can  not  reasonably  do  otherwise.     He  is  not  obliged  to 
abandon  his  field  in  order  to  be  enabled  to  insist  upon  the  condition  of  tbs 
oontraot.    Closely  analogous  is  the  case  of  a  building  contract.    The  oi 
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of  tie  soil  is  always  in  posaession.  The  bailder  has  a  right  to  enter  only  for 
tie  gpecial  parpose  of  performing  his  contract.  Each  material  as  it  is  placed 
in  the  work  becomes  annexed  to  the  soil,  and  thereby  the  property  of  the 
owner.  The  bailder  would  have  no  right  to  remove  the  brick  or  stone  or 
hmber  after  annexation,  even  if  the  employer  shoald  unjustifiably  refuse  to 
allow  him  to  proceed  with  the  work.  The  owner,  from  the  nature  and  neces- 
lity  of  the  case,  takes  the  benefit  of  part  performance,  and,  therefore,  by 
merely  m  doing,  does  not  necessarily  waive  anything  contained  in  the  con- 
tract To  impnte  to  him  a  voluntary  waiver  of  conditions  precedent  from 
the  mere  use  and  occupation  of  the  building  erected,  unattended  by  other 
cireunstances,  is  unreasonable  and  illogical,  because  he  is  not  in  a  situation 
to  elect  whether  he  will  or  >Hrill  not  accept  the  benefit  of  an  imperfect  per- 
formaace.  To  be  enable^  to  stand  upon  the  contract  he  can  not  reasonably 
be  required  to  tear  down  and  destroy  the  edifice  if  he  prefers  it  to  remain. 
As  the  erection  is  his  by  annexation  to  the  soil,  he  may  suffer  it  to  stand,  and 
there  is  no  mle  of  law  against  his  using  it  without  prejudice  to  his  rights.*' 
And  in  oondusion,  upon  the  occupancy  of  the  building  being  a  waiver  of  the 
laihire  of  the  contractor  to  comply  with  the  conditions  precedent  to  his  right 
to  payment,  the  judge  said:  ' '  And  the  law  does  not  adjudge  that  a  mere  silent 
ooeopition  of  the  building  by  the  owner  amounts  to  a  waiver,  nor  does  it 
deny  to  him  the  right  so  to  occupy,  and  still  insist  upon  the  contract.  The 
question  of  waiver  of  the  condition  precedent  will  always  be  one  of  intention, 
to  be  arrived  at  from  all  the  oircumstanoes,  including  the  occupancy." 

A  itill  later  case  is  Oandua  v.  Black,  50  N.  Y.  145,  148,  where  G.  J. 
Church  spoke  the  court's  opinion.  Here  an  element  of  relaxation  of  the  old 
rale  appears:  "  It  is  well  settled  in  this  State  that  where  a  party  has  entered 
into  a  contract  to  perform  work  and  furnish  materials  of  a  specified  charac- 
ter, and  the  other  party  agrees  to  pay  for  the  same  upon  the  performance  ol 
the  ooDtract,  although  the  work  be  performed  and  materials  furnished, 
yctt  if  not  done  in  the  manner  stipulated,  no  action  will  lie  for  compensation. 
When  performance  is  a  condition  of  payment,  the  former  must  be  shown  to 
entitle  a  party  to  recover,  unless  it  has  been  waived  or  released.  The  case 
of  Smilh  V.  Brady,  17  N.  Y.  173,  reviewing  the  principal  authorities  on  the 
mbjectk  is  full  and  explicit  on  this  point.  This  is  a  general  rule  applying  to 
contracts  of  this  character,  as  well  as  others.  As  was  said  in  the  above  case, 
'There  is,  in  a  just  view  of  the  question,  no  hardship  in  requiring  builders  to 
perform  their  contracts  in  order  to  entitle  themselves  to  payment^  where  the 
employer  has  agreed  to  pay  only  on  that  condition.'  As,  however,  this  class 
of  eontracte  embraces  many  particulars  which  it  is  difficult  if  not  impractica- 
ble to  comply  with,  with  entire  exactness,  the  apparent  rigor  of  the  general 
nle  has  been  so  far  relaxed  as  that  a  substantial  compliance  will  be  deemed 
snffieient.  As  was  properly  expressed  by  Allen,  J. ,  in  Sinclair  v.  Talmadge, 
35  Barix  602,  '  If  there  has  been  no  willful  departure  from  the  terms  of  the 
contract,  or  omission  in  essential  points,  and  the  laborer  has  honestly  and 
faithfully  performed  the  contract  in  all  its  material  and  substantial  psfticu- 
htfs,  he  will  not  be  held  to  have  forfeited  his  right  to  remuneration  by  reason 
of  mere  technical,  inadvertent,  or  unimportant  omissions  or  defects.  The 
law  imposes  no  such  liability,  and  enforces  no  such  penalty.'  The  question 
in  each  case  will,  of  course,  be  an  open  one,  where  defects  exist,  whether 
they  are  substantial  or  technical  and  unimportant.  This  is  a  question  of 
fact"  This  language  was  referred  to  with  approval,  as  expressive  of  the  law 
of  that  State,  in  PfuiUp  v.  OaUani,  62  N.  Y.  264. 

In  Kew  Jersey  the  strict  rule  prevails:    "  Where  a  contract  is  entire,  the 
•omplete  performance  is  a  condition  precedent  to  the  payment  of  the  prioe^ 
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and  no  reooveiy  can  be  had  for  a  partial  performance  nnlesa  the  partiei,  by 
mutual  consent,  have  agreed  to  sever  the  contract,  or  the  defendant  has  him- 
self repudiated  it,  or  the  plaintiff  is  justified  by  some  fault  of  the  defendant 
in  abandoning  it:  Erwin  v.  Ingram^  4  Zab.  519,  523;  HoMlack  v.  Mayers,  2 
Butcher,  284,  291;  Sdiool  Trustees  v.  BenneU,  3  Id.  5ia'*  Brown  v.  IHUh,  33 
N.J.  L.  (4  Vr.)  418, 422. 

From  a  consideration  of  all  these  decisions,  this  doctrine  seems  to  be  recog- 
aiced,  or  to  be  growing  in  favor:  Where,  under  a  special  contract,  a  party 
has  in  good  faith  bestowed  some  labor  or  parted  with  some  articles  to  the 
benefit  of  another,  who  has  as  a  matter  of  fact  enjoyed  the  benefit  of  the 
labor  or  the  articles,  whether  voluntarily  or  involuntarily,  and  where  the  in- 
complete performance  has  not  been  the  result  of  the  party's  own  provoking,  or 
of  causes  which  he  might,  with  ordinary  diligence,  have  provided  against^  tha 
one  reoeiving  such  benefit  must  pay  therefor. 


Swan  v.  Nesmtth. 

(7  PionBDie,  2ao.] 

Whbbs  a  Del  Cbidxbb  CoMXiBaioN  is  paid  to  a  faotor,  hia  agreament  to 

guaranty  the  sales  may  be  proved  by  paroL 
Ajoendiho  Cokplaikt. — A  principal  who  sues  his  factor  on  an  mdebUaim 

assumpsU  and  on  an  (mhmU  computasseiU,  may  amend  hia  oomplaint  by 

declaring  against  the  defendant  as  a  simple  factor,  and  likewise  as  a  faster 

under  a  del  credere  commission. 

Absumpsft.  The  declaration  contained  counts  on  an  indebitor' 
tu8  aasumpsU,  for  money  had  and  receiyed,  and  upon  an  insimul 
compuiassenL  Subsequently  the  court  allowed  amendments  to 
the  complainant  by  adding  three  counts,  two  against  the  de- 
fendant as  a  simple  factor,  and  the  third  against  him  as  a  factor 
under  a  <?e2  credere  commission.  On  the  trial  it  appeared  thai 
the  plaintiffs  consigned  to  the  defendants  certain  goods  which 
they  were  to  sell  on  commission;  that  the  defendants  sold  the 
same,  and  started  an  account  with  the  plaintiffs,  but  that  some 
of  the  purchasers  who  had  given  notes  had  failed,  so  that  re- 
covery could  not  be  had  of  them.  Parol  evidence  was  then 
given  by  the  plaintiffs  against  defendants'  objection  that  the 
defendants  verbally  guaranteed  the  sales.  Yerdict  for  the 
plaintiff.     Motion  for  a  new  trial. 

Fletcher,  for  the  defendants,  contended  that  the  new  counts 
were  for  different  causes  of  action  and  should  not  have  been 
admitted:  Haynes  v.  Morgan,  3  Mass.  208;  WUlia  v.  Crooker^  1 
Pick.  204;  Wdls  v.  Boss,  7  Taunt.  403.  That  parol  evidence 
was  not  admissible  to  prove  a  promise  to  answer  for  the  debt, 
default,  or  toiscarriage  of  another:  Matson  v.  Wharam,  2  T.  R. 
80;  Andj&rsan  v.  Hayman,  1  H.  Bl.  120;  Peale  v.  ^or^^coCe.  7 
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Taunt.  478,  and  note;  GaU  v.  Comber,  Id.  558;  Castling  v.  Aiibert, 
2  East,  325;  Chase  v.  Day,  17  Johns.  114;  Jackson  v.  Bayner,  12 
Id.  291;  Leonard  Y.Vredenburgh,  8  Johns.  29  [5  Am.  Dec.  217]. 

Metcalf,  contra,  in  support  of  the  amendment,  cited:  Cornwall 
r.Oould,^  Pick.  446;  BaU  v.  Claflin,  5  Id.  303;  and  upon  the 
Becond  proposition  urged  by  counsel,  referred  to  Perley  y.  Spring^ 
12  Mass.  297;  De  Wolf  v.  Bebaud,  1  Pet.  476. 

Bj  Court,  Pabeeb,  C.  J.  In  this  case,  it  is  stated  in  the  re^ 
port  that  the  plaintiff  offered  the  testimony  of  witnesses  on  the 
stand  to  proTe  that  at  the  time  when  the  defendants  received 
the  goods  for  sale  they  agreed  verbally  to  guaranty  the  sales. 
This  evidence  was  objected  to  on  the  ground  that  by  the  statute 
of  fxaudB,  a  contract  of  guaranty,  to  be  binding,  must  be  in 
writing,  and  that  parol  evidence  to  prove  it  was  not  admissible. 
Now  this  depends  upon  the  question  whether  the  undertaking 
of  the  defendants  to  guaranty  the  sales  was  original  or  collat- 
eral. The  defendants  were  commission  merchants,  and  as  such 
they  received  the  goods  for  sale  in  the  way  of  their  business. 
The  evidence  went  to  prove  that  when  they  received  the  goods 
they  guarantied  the  sales;  for  this  they  had  their  commission, 
and,  in  the  mercantile  language,  it  was  a  del  credere  commis- 
sion. The  legal  effect  of  such  a  contract  is  to  make  them  liable 
at  all  events  for  the  proceeds  of  the  sale,  so  that,  according  to 
some  of  the  authorities,  though  denied  by  others,  they  may  be 
charged  on  indebitatus  assumpsU,  as  for  goods  sold  to  them. 
And  there  seems  to  be  no  reason  why  they  should  not  be  so 
charged,  if  upon  receiving  the  goods  they  became  accountable, 
ezeept  that  their  liability  is  not  fixed  until  a  sale  is  made,  and 
if  upon  credit  not  until  the  time  of  payment  arrives,  the  goods, 
too,  being  at  the  risk  of  the  vendors,  with  ordinary  care  on  the 
port  of  the  factors,  until  the  sale.  But  as  the  action  can  not  be 
sostained  until  after  the  sale  has  taken  place,  and  then  there  is 
no  legal  excuse  for  not  paying,  the  form  of  the  action  does  not 
seem  very  material.  Such  is  the  nature  of  a  commission  del 
cndere  as  stated  in  3  Chitty  on  Com.  and  Manuf.  220,  221,  and 
in  Paley  on  Principal  and  Ag.  35;  McKemie  v.  Scott,  6  Bro. 
P.O.  280;  Grove  v.  Dubois,  1  T.  B.  112;  Bize  v.  Dickason,  Id. 
285.  Some  of  the  principles  laid  down  in  these  books  are  ques- 
tioned in  GaU  v.  Comber,  7  Taunt.  559,  and  Peeler.  Northcote,  Id. 
478;  but  it  seems  nowhere  to  be  required  that  a  guaranty  of 
this  nature  should  be  in  writing,  for  the  liability  is  admitted  to 
be  original,  and  although  the  vendor  may  in  such  case  forbid 
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payment  to  the  agent  if  be  is  insolyent,  and  maintain  an  action 
for  himself «  which  in  other  cases  is  held  to  be  the  distinctive 
mark  of  a  collateral  undertaking,  yet  in  this  particular  contract 
such  a  privilege  to  the  vendor  is  held  not  to  alter  the  nature  of 
his  claim  upon  the  factor. 

We  assume,  from  the  terms  of  the  report,  that  the  evidence 
admitted  proved  such  a  contract  as  we  have  above  described, 
and  that  the  verdict  of  the  jury  was  founded  upon  the  fact  so 
proved.  But  on  the  supposition  that  the  three  original  counts 
were  not  sustained  by  the  evidence,  we  have  considered  the  ob- 
jection to  the  subsequent  counts  allowed  to  be  filed  on  leave  to 
amend.  They  set  forth,  in  different  forms,  the  contract  as 
proved,  viz.,  a  promise  to  guaranty  the  sales  of  the  goods. 
This  does  not  appear  to  us  to  be  a  different  cause  of  action  from 
that  set  forth  in  the  first  series  of  counts.  They  are  attempted 
to  be  charged  for  the  same  goods  in  all  the  different  forms,  and 
in  all  as  originally  liable  for  them.  The  counts  are  consistent, 
and  for  the  same  cause;  the  variation  is  only  in  the  form  of  lia- 
bility. It  is  like  the  case  of  BaU  v.  Claflin,  6  Pick.  808  [16  Am« 
Dec.  407]. 

Judgment  according  to  verdict 


Webb  v.  Peels. 

[7  PiassBDro,  947.] 

On  ah  AaBxoimxirT  loa  Ckbtain  Prstsbrkd  CBSDrroBs,  of  nil  and  jmt- 
•onal  property,  to  secare  the  payment  of  their  debts,  the  realty  miisl  be 
fint  applied  toward  the  payment  of  those  debts,  the  conveyanoa  being 
absolute  on  its  face,  and  resort  then  had  to  the  personalty,  the  residiie 
being  liable  for  the  debts  of  other  creditors  of  the  assignor. 

SomE  Facias.  Peele,  summoned  as  trustee  of  Silver,  answered 
that  the  latter,  being  in  failing  circumstances,  had  assigned  to 
him  personalty  for  the  payment  of  certain  specified  creditors, 
any  residue  to  go  pro  rata  towards  the  discharge  of  debts  he 
was  liable  for  as  promisor,  indorser,  guarantor,  or  surety;  and 
that  he  had  conveyed  to  Peele  and  certain  other  specified  cred- 
itors certain  lands,  absolutely,  for  a  consideration  expressed  of 
seven  thousand  five  hundred  dollars.  It  appeared  that  the  per- 
sonalty was  sufficient  to  pay  the  debts  of  these  preferred  cred- 
itors, who  had  knowledge  of,  and  assented  to  the  conveyances. 
The  value  of  the  laud  conveyed  was  estimated  at  four  ihon* 
sand  dollars.    The  plaintiffs  and  others  had  attached  the  land. 
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SaUonttaU  and  Cummins,  for  the  plaintiff,  urged  the  point 
simply  whether  the  defendant  vas  liable  as  trustee  of  the  real 
estate  and  at  what  value;  they  did  not  deny  that  so  much  of  the 
property  as  was  necessary  should  be  applied  towards  the  pay- 
ment of  the  preferred  debts.  They  contended  that  the  defend- 
ant was  liable  for  the  value  of  the  realty  to  the  amount  of  the 
consideration  expressed  in  the  conveyance;  Baker  v.  Dewey,  1 
BtnL  k  Cress.  704;  Bofdneon  v.  MoD(mndl,  2  Bam.  A  Aid.  184; 
PtnoeU  V.  Manscm,  8  Mason,  257;  Flint  v.  Sheldon,  18  Mass. 
(7  Am.  Dec.  162];  Starer  v.  Bateon,  8  Id.  431;  Goodwin  v.  Hulh 
bard,  15  Id.  218. 

L,  Shaw  and  B,  Merrill,  conira.  The  sole  object  of  the  trans- 
feis  was  to  secure  debts;  the  circumstance  that  the  property 
exceeded  the  debts  does  not  vitiate  the  transfer:  Thomas  v.  Oood* 
m,  12  Uass.  140;  NorihampUm  Bank  v.  Whiting,  Id.  110;  Ear' 
rinn  v.  PhiUips  Academy,  Id.  466;  Hastings  v.  Baldwin,  17  Id. 
B52.  The  coart  will  marshal  the  assets,  and  intend  that  Peele 
receiyed  the  land  to  be  applied  at  its  real  value  to  his  own  de- 
mand: Fierson  v.  Weller,  3  Mass.  564;  Bussell  v.  Lewis,  15  Id. 
127;  Black  v.  Black,  4  Pick.  286.  The  consideration  expressed 
in  the  deed  is  not  conclusive  as  to  the  value  of  the  land :  Wil- 
l^nson  V.  ScoU,  17  Mass.  257;  Davenport  v.  Mason,  15  Id.  85;  Bex 
▼.  Scanttnanden,  8  T.  B.  474;  Straiton  v.  BastaU,  2  Id.  866; 
Boieen  v.  Bell,  20  Johns.  888  [11  Am.  Dec.  286];  Bamiltan  v. 
McQyirf^s  Ear.  8  Serg.  &  B.  855;  Weigley's  Admr.  v.  Weir,  7 

Id.  309;  (yNeale  v.  Lodge,  8  Har.  &  M.  H.  488  [1  Am.  Dec. 
377). 

By  GouBT.  We  are  of  opinion  that  the  land  passed  by  the 
deed,  there  being  a  valid  consideration;  that  the  purpose  being 
to  pay  debts,  it  passed  in  trust;  and  that  it  is  to  be  accounted 
for  at  its  actual  value.  But  the  deed  being  absolute,  the  land 
is  to  be  applied  to  those  debts  before  resort  is  had  to  the 
personal  estate;  it  must  be  considered  as  a  payment  pro  tanto. 
If  there  shall  afterwards  be  a  surplus  of  personal  estate,  Peele 
must  be  charged  for  it.  This  can  not  be  ascertained  without 
first  coming  at  the  value  of  the  real  estate.  Perhaps  this  may 
be  determined  by  agreement,  but  if  not,  the  respondent  should 
be  allowed  an  opportunity  to  sell.  We  consider  the  whole 
property  as  put  into  his  hands  to  be  applied  to  the  discharge  of 
the  debts  and  liabilities  specified,  and  that  he  will  be  liable  as 
trustee  for  the  surplus. 
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FkktiFi  V.  Suffolk  Insubance  Company. 

£7  Prcramiq.  254.] 

Teb  AteOBKD  OfflXRnro  to  Abaiown  and  ref anng  to  repair  a  ship  stnadad 
and  greatly  damaged,  will  entitle  the  inaorer  to  repair  her,  if  it  can  be 
done  for  leas  than  half  her  yalne,  and  restore  her  to  the  aasnred.  Bat 
unless  the  repairs  are  made  within  a  reasonable  time,  the  insurer  loifeitB 
his  right  to  retom  her,  and  most  be  considered  as  having  aocspted  the 
abandonment. 

Whitakb  to  the  Expbksb  lOR  Repaxbs,  the  jury  may  add  a  sum  "for 
damage  for  leak  and  straining  of  the  vessel,''  in  order  to  determine  the 
amount  of  damage  caosed  by  the  perils  of  the  sea,  ^iKsre. 

Aonov  on  a  policy  of  insurance  on  the  ship  Argonaut,  for  a 
total  loss.  The  ship,  while  on  the  yoyage  insured,  waa  driven 
on  the  rocks  near  Portsmouth,  on  the  twenty-fourth  of  Miarch, 
1821,  and  received  great  damage.  While  she  lay  there  an  offer 
of  abandonment  was  made  on  the  twenty-sixth  of  March,  1821. 
The  defendants  repaired  the  vessel  and  offered  to  restore  her 
to  the  plaintifb.  The  latter  contended  that  the  vessel  had  not 
been  sufficiently  repaired,  nor  within  a  reasonable  time,  and  thai 
the  expense  of  the  repairs  with  those  still  necessary,  would 
exceed  fifty  per  cent,  of  her  value.  This  was  controverted  by 
the  defendants;  who  contended  that  if  there  had  been  some 
unnecessary  delay  it  would  not  change  a  partial  to  a  total  leas. 
The  jury  were  instructed  that  if  there  had  been  an  unnecessary 
delay,  tiiey  should  find  as  for  a  total  loss.  The  jury  found  that 
the  abandonment  was  justifiable  and  duly  made;  that  the  repairs 
were  insufficient;  that  the  expense  and  damage  exceeded  fifty 
per  cent,  of  the  sum  named  in  the  policy;  and  that  there  had 
been  an  unnecessary  delay  in  repairing  the  ship.  Verdict  for 
the  plaintiffs.  In  the  estimate  returned  by  the  juxy  of  the 
damage  and  expenses,  was  one  item  of  one  thousand  and  five 
hundred  dollars  for  '*  damage  of  leak  and  straining  of  vessel  not 
otherwise  provied  for."    Motion  for  a  new  trial. 

SaUcmstaJl,  for  the  defendants,  contended  that  they  had  a  right 
to  repair  the  vessel  and  restore  her  to  the  plaintiffs:  Wood  v.  Zah- 
coln,  etc.,  Ins.  Co.,  6  Mass.  479  [4  Am.  Dec.  163];  Bilchie  v.  U.  S. 
Ins.  Co.,  5  Serg.  &  R.  509;  Bdrt  v.  Del.  Ins,  Co.,Condy'8  Mars. 
281,  a,  note,  562,  note;  and  if  there  had  been  an  unreasonable 
delay,  there  should  have  been  a  new  abandonment  for  that 
cause:  Suydam  v.  Mar.  Ins.  Co.,  1  Johns.  181  [3  Am.  Dec.  307]; 
Brown  v.  Smilh,  1  Dow.  849;  Smii/i  v.  Robertson,  2  Id.  482. 

Maaon  and  Nichols,  contra.    The  taMng  possession  and 
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pairing  the  yessel  was  an  acceptance,  by  implication,  of  the 
abandonment:  Peele  t.  Merchants'  Ins.  Co,,  3  Mason,  27. 

Bj  CSonrt,  Pabxsb,  C.  J.  Considering  the  unfortunate  and 
somewhat  singular  course  of  the  controversy  upon  this  policy, 
and  the  accumulated  loss  which  must  inevitably  fall  upon  the 
nnsaocessful  pariy,  we  regret  being  obliged  to  decide  it  upon 
nanower  grounds  than  the  course  of  the  argument  and  the  ex- 
pectations of  the  party  would  seem  to  require,  but  the  jury  hav* 
ing  specifically  returned  one  fact  as  found  by  them,  and  there 
being  no  report  of  the  evidence,  or  motion  to  set  aside  the  ver- 
dict as  against  evidence,  in  regard  to  that  fact,  we  think  it  de- 
cisive of  the  cause;  and  whatever  might  be  our  opinions  upon 
aerezal  other  points  which  may  have  have  been  raised  at  the 
trial,  or  adjudicated  upon  in  another  court,  we  should  be 
oUiged,  at  last,  to  settle  ourselves  down  upon  this  point,  and, 
therefore,  it  will  not  be  useful  to  speculate  upon  the  others. 

The  mode  of  computation  taken  by  the  jury  to  raise  the  ex- 
pense of  repairing  up  to  fifty  per  cent,  of  the  value  of  the  ves- 
sel, particularly  in  assuming  a  large  sum  arbitrarily,  for  the 
aiiaining  and  weakening  of  the  ship,  after  all  expenses  of  re- 
pairs were  allowed,  is  of  very  questionable  character,  and  has 
been  expressly  disavowed  in  the  respectable  court  of  a  neigh- 
boring state:  Sage  v.  Middleion  Ins.  Co.,  1  Conn.  239.  Indeed, 
we  can  not  but  think  there  has  been  a  straining  of  the  cause,  as 
well  as  of  the  vessel,  in  order  to  charge  the  underwriter;  but  of 
this,  for  the  reason  before  given,  we  say  no  more. 

That  the  ship,  at  the  time  of  the  offer  to  abandon,  was  in  a 
state  of  peril  to  justify  that  offer,  can  not  be  doubted.  She  was 
npon  the  rocks,  and  whether  she  could  be  got  off  or  not  was  al- 
together uncertain.  Subsequent  events  must  determine  whether 
the  loss  was  then  total  or  not. 

The  mere  stranding,  however  perilous,  is  not  of  itself  a  total 
loss,  for  the  vessel  may  be  relieved  and  the  damage  may  be 
small.  The  assured  may,  if  he  please,  take  measures  to  get  her 
off,  and  repair  her  at  the  expense  of  the  underwriter  in  the 
form  of  a  partial  loss,  or  he  may  leave  her  to  her  fate,  trusting 
to  the  proof  that  may  entitle  him  to  insist  upon  his  abandou- 
ment  and  indemnity  as  for  a  total  loss.  The  underwriter  is  not, 
in  such  circumstances,  obliged  to  accept  the  offer  to  abandon; 
he  also  may  take  the  chance  of  the  facts  as  they  may  appear, 
and  he  may,  we  think,  though  his  right  has  been  questioned, 
take  her  into  his  possession  and  repair  her,  the  assured  refusing 
to  do  it,  and  if  he  can  do  this  at  an  expense  less  than  half  her 
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TiJoe,  h0  maj  xesiore  her  to  the  aasored,  and  thus  aToid  paying 
for  a  total  loss.  It  is  asked.  Who  has  the  property  of  the  Teasel 
and  the  risk,  in  case  she  be  destroyed  by  some  cause  not  within 
the  policy?  We  say  the  assured,  if  it  torn  out  that  the  loss  from 
the  peril  insored  against  was  not  total. 

But  the  underwriter  has  his  duties  as  well  as  his  rights;  if  he 
take  the  vessel  into  his  possession  to  repair  her,  he  must  do  it  as 
expeditiously  as  fv^ssible,  in  order  that  the  voyage,  if  it  be  not 
completed,  may  not  be  destroyed.  If  he  delay  the  repairs  b^ 
yond  a  reasonable  time,  he  forfeits  his  right  to  return  the  ship, 
and  must  be  considered  as  taking  her  to  himself  under  the  oflbr 
to  abandon.  This  principle  can  not  well  be  contested;  without 
it,  the  underwriter  may  keep  the  assured  entirely  uncertain  in 
regard  to  his  rights  and  interests,  and  put  his  property  in  jeop* 
ardy.  The  right  of  the  insurer  to  take  into  his  custody  the 
vessel  of  the  assured  without  his  consent,  except  under  the  aban- 
donment, can  not  exist  without  the  correlative  duty  to  keep  her 
as  short  a  time  as  possible  under  the  circumstances  in  which 
she  may  be  placed.  There  are  no  authorities  upon  this  point, 
nor,  indeed,  upon  the  right  of  the  insurer  to  take  the  vessel  in 
order  to  repair  her;  but  the  principle  rests  upon  the  very  nature 
of  the  law  of  insurance,  which  is  a  fair  and  honest  indemnity 
for  loss. 

Now,  the  jury  have  in  this  case  explicitly  found  that  the  vea- 
sel  was  not  repaired  and  offered  to  be  restored  in  a  reasonable 
time;  that  is,  that  the  underwriter  kept  her  from  the  assured 
longer  than  was  necessary  to  put  her  in  a  navigable  state,  so 
that  she  could  perform  her  voyage,  or  be  as  safe  and  sound  aa 
she  was  before  her  state  of  peril.  We  know  not  the  evidence 
by  which  they  came  to  this  conclusion,  but  it  being  in  legal  con- 
templation the  fact,  we  think  thereby  they  made  the  vessel  their 
own  by  a  constructive  acceptance  of  the  abandonment.  If  we 
were  to  decide  otherwise,  we  should  declare  the  law  to  be,  thai 
where  a  vessel  has  incurred  a  peril  which  justifies  an  offer  to 
abandon,  the  underwriter  may  take  her  into  his  possession,  and 
keep  her  as  long  as  he  pleases,  and  then  restore  her  and  avoid 
paying  a  total  loss;  which  can  not  be  the  law. 

Abandonment,  whkn  can  bb  Madb. — See  Depau  v.  Ocean  Ins.  Co»^  15 
Am.  Deo.  431,  and  note;  Hyde  v.  La.  State  Ine.  Co.,  U  Id.  196;  Brewer  t. 
Union  Ine,  Co,,  7  Id.  53,  and  note;  Savage  v.  PUaaante,  6  Id.  42i;  Craig  t. 
United  Ins,  Co.,  5  Id.  222,  and  note;  Rieftardson  ▼.  JUaine  Ins.  C^.,  4  Id.  92; 
Teasdale  ▼.  CharUsUm  Ins.  Co,,  3  Id.  705,  and  note;  Oriswold  v.  N.  T.  /ml 
Co.,  Id.  490;  Suydam  ▼.  Marine  Ins.  Co.,  Id.  307;  I>e  Ptam  v.  EmteU,  2  Id. 
676;  AbboU  v.  Broome^  Id.  187. 
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Little  v.  Feabson. 

[7  PlOXmHO.  801.] 

On  a  Posnaszoy  undxb  a  Contbact  fob  thk  Pubcbasv  of  laod  ia  not 
liable  to  pay  rent  on  the  implied  contract  for  the  nse  and  ooonpation,  if 
the  owner  fail  to  ezecate  a  conveyance. 

A8BU1CF6IT  for  the  use  and  occupation  of  a  tract  of  land  be- 
knging  to  plainii£f's  intestate.  Flea:  the  general  issue.  The 
defendant  admitted  that  he  had  occupied  the  land  during  the 
term,  from  1816  to  1825.  It  appeared  that  on  September  18, 
1817,  he  gave  to  the  intestate,  David  Little,  one  hundred  dol- 
lars, and  at  the  same  time  received  from  him  the  following: 
"  Newbuiyport,  September  18,  1817.  For  value  received  I 
promise  to  pay  Mr.  Silas  Pearson,  or  order,  one  hundred  dol- 
lars, on  demand,  -with  interest.  David  Little.  N.  B. — This 
note  is  to  be  given  up  when  I  give  him  a  deed  of  the  land  which 
I  have  engaged  to  give  him.    D.  Little.'' 

The  deed  was  not  made  and  the  note  was  never  paid,  but  re- 
mained in  the  defendant's  possession,  and  was  produced  at  the 
trisL  The  jury  were  instructed  that  the  note  and  memorandum 
were  prima/acie  evidence  of  payment  of  the  one  hundred  dollars, 
bat  that  the  defendant  was  precluded  from  considering  such 
Bom  as  payment  for  the  land,  as  he  had  taken  a  negotiable  note 
for  that  amount,  and  that  therefore  the  plaintiff  should  recover. 
Defendant  excepted. 

Yeidict  for  the  plaintiffs. 


ifdtefey,  in  support  of  the  exception,  cited  Siurdy  v.  AmatU^ 
3  T.  B.  699;  Farley  y.  Thompson^  15  Mass.  18. 

Mcarslon,  contra. 

By  Court,  Pabx£b,  0.  J.  This  case,  if  it  must  be  deter- 
mined for  the  plaintiff,  would  produce  great  injustice.  There 
was  certainly  no  expectation  between  the  intestate  and  the  de- 
fendant, that  the  defendant  shoald  pay  rent  for  the  land  which 
he  had  agreed  to  purchase  and  had  paid  for.  Indeed,  we  do 
not  see  why  the  note,  with  the  memorandum,  is  not  a  sufficient 
agreement  whereby,  in  equity,  to  compel  a  conveyance.  The 
interest  of  the  money  received  by  the  intestate  was  just  equiva- 
lent to  the  sum  charged  for  rent:  the  intestate,  therefore, 
Koehred  his  rent  in  his  life-time.  It  is  true  he  gave  his  prom- 
isaoiy  note  for  the  money  he  received,  payable  on  demand  and 
on  interest,  but  it  is  manifest  this  was  to  be  a  mere  memoran- 
dom  between  the  parties.    On  the  note  itself  it  appears  that  it 
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might  be  discharged  at  any  time  by  the  delivery  of  the  deed 
which  had  been  agreed  for;  and  though  the  note  is  negotiable 
in  form,  its  negotiability  to  the  prejudice  of  the  intestate  was 
destroyed  by  the  written  memorandum  on  it,  which,  though 
signed  by  the  intestate  alone,  was  binding  on  the  defendant,  he 
having  received  it  in  that  form,  and  every  assignee  would  have 
notice  of  the  subsisting  right  to  defeat  the  note.  Under  these 
circumstances  there  is  no  implied  promise  to  pay  rent,  arising 
from  the  use  and  occupation,  and  the  cases  in  8  T.  B.  599,  and 
15  Mass.  18,  warrant  this  conclusion. 

We  think,  therefore,  the  verdict  should  be  set  aside, 
new  trial  granted  at  the  bar  of  this  court. 


LiABiUTT  ov  OcccpAMT  ov  liAifD.—In  Smith  V.  Stewart^  6  Am.  Dee.  186,  a 
eontraot  was  made  for  the  parchaae  of  land,  under  whidi  the  pnrohaaer  en* 
tered  into  poflBesdon,  bnt  r^eed  to  complete  the  porchaae,  and  it  was  held 
that  the  vendor  could  not  maintain  an  action  of  aasumpait  against  the  pur- 
chaser for  use  and  oocupation,  but  that  the  latter  was  a  trespasser,  in  which 
character  he  was  responsible  for  the  mesne  profits.  In  Bancroft  v.  WardweU^ 
and  in  the  note  thereto,  7  Am.  Dec  396,  it  is  shown  that  an  action  for  the  nee 
and  occupation  of  land  can  be  maintained  only  where  the  relation  of  landlord 
and  tenant  exists  between  the  parties,  and  that  it  will  not  lie  against  *  petw 
son  who  has  come  in  under  the  plaintiff  as  a  purchaser  from  him. 


^AMS  V.  FeABSON. 

{7  PiozsBoro,  S4l.] 

Om  IS  EsTomD  to  Plead  a  Prbscriftivs  Bight  to  flow  land  to  *  com- 
plainant under  the  statute  for  an  increase  of  dama^  resulting  from  siioh 
flowing^  the  yearly  damage  having  been  ascertained  in  a  prior  actaon, 
and  the  defendant  ordered  to  pay  the  same. 

Tbm  DsnNBANT  IS  EsTOPFED  TO  Plxad  that  the  plaintiff  has  sustained  no 
damage  or  no  increased  damage  since  the  former  judgment^  as  that  is  m 
question  for  the  jury. 

Oohplahit  to  the  court  of  common  pleas,  setting  forth  that 
the  complainant  is  the  owner  of  certain  lands;  that  the  respond* 
ent  built  a  mill-dam  in  1812,  thereby  overflowing  the  land; 
that  by  a  complaint  to  the  same  court  by  the  same  complainant 
against  the  same  respondent  taken  in  1814,  the  latter  was  ad- 
judged  to  pay  the  former  two  dollars  yearly  for  the  damage 
occasioned  by  such  overflowing;  that  the  yearly  damage  exceeds 
this  sum.  Fleas  in  bar:  1.  A  prescriptive  right  to  flow  the 
land;  2.  That  the  flowing  caused  no  damage;  8.  A  grant  by 
the  town  in  1689  to  respondent's  grantor,  and  his  heirs  and 
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usigDB,  of  all  the  town's  right  in  the  stream  so  long  as  a  mil] 
for  the  town's  nse  should  be  maintained^  and  that  the  dam  was 
built  in  Tirtae  of  such  grant.  Beply  that  the  respondent  is 
estopped  to  set  up  these  pleas  as  in  the  former  action  between 
the  same  parties,  by  mutual  consent  the  matters  were  referred 
to  referees  who  reported  that  the  respondent  had  no  right  to 
flow  the  land  and  should  pay  a  certain  yearly  damage.  To 
this  there  was  a  general  demurrer. 

Motdey,  for  the  complainant,  referred  to  Stat.  1796,  o.  74, 
sec.  2;  Johnson  v.  Eitredge^  17  Mass.  76. 

GuMng^  contra,  dted  Oo.  Lit.  852;  a,  862,  b;  LoweU  y.  Spring, 
6  Mass.  898;  Staple  y.  Spring,  10  Id.  72. 

By  Court,  Wildb,  J.  We  think  it  very  clear  that  the  defend- 
ant's pleas  in  this  case  can  not  be  sustained,  and  that  the  repli- 
cation by  way  of  estoppel  is  good.  These  pleas  would  have 
been  good  answers  to  the  original  complaint  in  1814.  But  it 
having  been  settled  and  adjudged  on  that  complaint,  that  the 
complainant  was  entitled  to  damages,  the  defendant  can  not 
now  be  allowed  to  aver  anything  inconsistent  with  that  adjudi- 
cation; otherwise  there  would  be  no  end  to  controversies.  Nor 
can  the  defendant  plead  that  since  the  judgment  in  the  former 
process  the  complainant  has  sustained  no  damage,  or  no  in- 
creased damage;  because  the  statute  provides  that  after  the 
yearly  damages  shall  have  been  ascertained  by  verdict  and  judg- 
ment thereon,  the  same  shall  be  the  measure  of  the  yearly 
damages  until  the  owner  or  occupant  of  the  mill,  or  the  owner 
or  occupant  of  the  land  flowed,  shall,  on  a  new  complaint,  ob- 
tain an  increase  or  decrease  of  the  damages.  And  the  question 
whether  the  damages  so  ascertained  shall  be  increased  or  de- 
creased, can  not  be  determined  by  a  trial  at  the  bar  of  this 
coort,  but  by  a  jury,  to  be  summoned  by  the  sheriff  in  the 
manner  directed  by  the  statute.  The  damages  in  this  case 
were  ascertained  by  referees  mutually  chosen  by  the  parties; 
but  their  report  is  equivalent  to  a  verdict,  and  judgment  thereon 
is  as  binding  as  a  judgment  on  the  verdict  of  a  jury. 

Replication  adjudged  good. 


2SQ  BuiiLABD  V.  Bbigob.  [Mi 


BuiiLABD  V.  BbIGGS. 

[7  PzossBoro,  S330 

▲  OoirvxYAiraB  ov  ibx  Bquxtt  of  Kedsmftion  of  mortgaged  pranuaei  by 
A  hnBband  to  a  third  person  in  fee  for  the  benefit  of  the  wife,  in  couid- 
oration  of  the  releaae  of  dower  to  the  mortgagee,  wliieh  conveyaooe  i« 
abaolnte  in  form,  and  expressed  to  be  for  a  money  consideration,  is  valid 
as  against  the  husband's  creditors. 

Thb  Tbub  Consideration,  the  relinquishment  of  dower,  may  be  shown  by 
parol,  and  if  it  was  equivalent  in  value  to  the  equity  of  redempticm, 
and  Hie  transaction  was  honest,  the  conveyance  is  valid. 

Wbtt  of  entry  to  recover  an  undivided  moiety  of  a  certain 
meBBuage.  Issiie  was  joined  on  the  plea  of  non  disseiswit. 
The  tenant  claimed  under  a  deed  from  one  Bates  setting  forth 
the  consideration  of  one  thousand  five  hundred  dollars.  The 
facts  are  Tecited  in  the  opinion.  Wilde,  J.,  before  whom  the 
cause  was  heard,  being  of  opinion  that  the  conveyance  to  the 
tenant  was  void  as  against  creditors,  the  tenant  consented  to  be 
defaulted  subject  to  the  court's  opinion. 

Ome,  for  the  tenant,  contended  that  there  was  a  sofficieni 
consideration  to  support  the  conveyance,  and  cited:  Boberts  on 
Fr.  Conv.  187,  c.  3,  sec.  1;  2  Kent's  Com.  139,  citing  Livvngsicn 
,v.  Livingston,  2  Johns.  Ch.  537;  Id.  145, 146;  ArundeU  v.  Phippe, 
10  Ves.  139;  Brown  v.  Jones,  1  Atk.  190;  Moor  v.  RycavU,  Free. 
Oh.  22;  Bda  v.  Bumford,  Id.  113;  Scot  v.  BeU,  2  Lev.  70;  Lav- 
ender V.  Blackstone,  Id.  146;  Ward  v.  ShdUet,  2  Ves.  sen.  17. 

Morey,  for  the  demandant,  to  show  that  the  conveyance  was 
fraudulent  and  void  as  to  creditors,  cited  Dolin  v.  CoUman,  1 
Vern.  274;  S.  C,  1  Eq.  Oas.  Ab.  148,  220;  Evelyn  ▼.  Ihnplar, 
2  Bro.  C.  0.  148;  2  Powell  on  Mort.,  Band's  ed.  674-683. 
No  trust  appears  on  the  face  of  this  deed,  and  parol  evidence 
is  inadmissible  to  establish  a  consideration  different  from  the 
one  expressed  in  the  deed:  Ooodwin  v.  Hubbard,  16  Mass.  218; 
Euney  v.  Edmands,  Id.  294;  Flint  v.  Sheldon,  13  Id.  448  [7  Am. 
Deo.  162];  Northampton  Bank  v.  Whiiing,  12  Mass.  104;  Jenney 
V.  Mden,  Id.  377;  Storer  v.  Batson,  8  Id.  431;  Smith  v.  Lane,  3 
Pick.  205;  Brid^man  v.  Qreen,  2  Ves.  sen.  627;  WaU  v.  (?rooe, 
2  Sch.  &  Lefr.  500;  Clarksm  v.  Eanway,  2  P.  Wms.  203. 

By  Court,  Parkeh,  C.  J.  The  demandant,  together  with  one 
Hobbs,  purchased  at  a  sheriff's  sale  the  equity  of  redemption 
of  the  estate  demanded,  then  under  mortgage  to  the  Common- 
wealth Insurance  Company,  it  haying  been  attached  at  the  suit 
of  Hobbs,  on  the  third  of  September,  1824.    This  title  musl 
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pierail,  unless  the  title  of  the  mortgagor,  Adns  Bates,  woe  be- 
fore transferred  by  a  legal  oonyejance.  The  tenant  sets  up  a 
oonyeyance  from  Bates,  purporting  to  have  been  made  fop  a 
TaloaUe  oonsideration,  on  the  first  of  September  of  the  same 
year,  which  of  coarse  prevents  the  operation  of  the  sheriff's 
Bale,  if  it  is  valid  in  law.  But  this  conveyance  is  disputed,  on 
the  ground  that  it  was  without  any  legal  consideration,  and  so, 
ineffiactnal  to  pass  the  title  against  the  creditors  of  Bates.  It 
appealing  by  the  testimony  of  the  subscribing  witness  to  this 
deed,  that  no  such  consideration  as  is  expressed  was  paid  by 
the  tenant,  she  offered  to  show  in  evidence  that  when  the  mort- 
gage was  made  by  Bates  to  the  insurance  company,  the  wife  of 
Bates,  who  is  the  daughter  of  the  tenant,  was  prevailed  upon 
to  execute  the  deed  whereby  she  released  her  right  of  dower  in 
the  estate  mortgaged,  on  the  engagement  of  her  husband  that 
the  right  in  equity  to  redeem  should  be  secured  to  her,  and  that 
on  the  same  day  the  mortgage  was  executed,  in  consideration 
that  she  would  so  relinquish  her  right  of  dower.  Bates  then 
being  sick  and  not  expected  to  live  long,  being  mudi  in  debt, 
and  having  little  or  nothing  to  support  his  wife  and  family  in 
ease  of  his  death,  executed  the  deed  to  the  tenant  of  his  right 
in  the  estate  subject  to  the  mortgage,  with  the  understanding 
and  intent  that  the  tenant  should  hold  the  same  in  trust  for  the 
wife  of  Bates.  This  was  done  under  the  advice  of  friends  and 
oonnsel,  the  wife  having  refused  to  relinquish  her  right  to  the 
dower  until  this  arrangement  was  proposed  and  agreed  to  be 
executed.  The  deed  to  the  tenant  expresses  no  trust,  nor  has 
the  yet  executed  any  written  declaration  of  trust,  though  it  is 
stated  that  she  is  ready  and  willing  to  execute  any  instrument 
or  writing  which  may  be  necessary  for  that  purpose.  The 
Sfidence  of  these  facts  was  rejected  by  the  judge  at  the  trial; 
80  there  being  no  evidence  of  a  consideration  for  the  deed,  it 
was  held  to  be  inoperative  against  creditors,  and  the  tenant  was 
defaulted,  with  liberty  to  move  to  take  off  the  default,  and  to 
refer  the  question  of  the  competency  of  the  evidence  offered  to 
the  whole  court. 

Several  points  arise  out  of  this  state  of  the  question,  which 
we  have  considered  with  much  attention:  1.  Is  it  competent  to 
this  tenant  to  avail  herself  of  the  facts  proposed  to  be  proved 
in  <nrder  to  give  validity  to  the  deed  to  her  on  which  she  relies 
for  her  defense  ?  The  consideration  proposed  to  be  proved  is  dif- 
ferent from  that  which  is  expressed  in  the  deed,  and  it  is  objected 
that  the  deed  is  conclusive  upon  this  point;  but  we  think  it  has 
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been  reasonably  settled  that  this  matter  is  open  to  eYidence. 
More  or  less  than  is  expressed  in  a  deed  may  be  proved  by  parol 
evidence  as  the  consideration,  and  even  a  different  consideration, 
if  valuable,  may  be  proved.    A  deed  is  valid  in  law  with  any 
valuable  consideration,  however  small;  but  as  inadequateness  of 
consideration  may  be  relied  on  as  evidence  of  fraud,  the  jpartj 
claiming  under  it  may  show  that  another  and  a  greater  consid- 
eration was  given  than  that   which  is  expressed;  and  this  is 
done  to  rebut  the  presumption  of  fraud,  which  might  arise  from 
the  apparent  consideration  in  the  deed.    Cases  of  this  sort  aie 
of  frequent  occurrence  in  the  investigation  of  conveyances  al- 
leged to  be  fraudulent    And  it  is  not  necessary  that  the  con- 
sideration should  pass  immediately  from  the  grantee  to  the 
grantor.    If  A.  bargains  for  land  with  B.  and  pays  the  agreed 
price,  and  at  A.'s  request  the  deed  is  made  to  C.  without  any 
fraudulent  intent,  C.  may  maintain  his  title  to  the  land  by 
proving  the  consideration  so  paid.    And  even  if  the  design  of 
the  conveyance  were  that  0.  should  hold  the  land  in  trost  for 
A.,  but  he  has  executed  no  writing  by  which  that  trust  can  be 
legally  proved,  still  the  title  of  0.  cannot  be  impeached  by  a 
creditor  of  B.  on  that  account,  for  a  declaration  of  trust  may  at 
any  time  afterwards  be  executed,  or  A.  may  coxifide  in  the  in- 
tegrity of  0.,  and  it  is  a  matter  only  between  A.  and  0.  whether 
the  trust  be  executed  or  not.     In  the  case  supposed,  B.  has  ob- 
tained the  value  of  his  land,  and  his  creditors  are  not  neces- 
sarily injured.    It  would  be  for  a  jury,  on  trial,  to  determine 
whether  the  transaction  was  bona  fide,  and  for  sufficient  con- 
sideration or  a  contrivance  to   cover  the   property  from    the 
creditors  of  B.,  and  on  this  question  the  value  of  the  land  com- 
pared with  the  amount  of  the  consideration  would  be  an  im- 
portant ingredient.    It  is  then  to  be  considered,  whether,  the 
wife  being  virtually  the  purchaser  from  the  husband  (admitting 
the  conveyance  to  be  otherwise  good),  this  relation  prevents  the 
operation  of  such  a  conveyance. 

It  is  undoubtedly  clear,  that  a  mere  voluntary  settlement 
made  by  a  husband  upon  his  wife,  during  the  marriage,  he 
being  in  debt,  is  void  against  creditors;  but  it  is  equally  dear 
that  a  conveyance  made  in  trust  for  the  wife,  after  marria^, 
upon  the  transfer  to  him,  by  the  wife,  of  an  equivalent  oat  of 
her  property,  will  be  established,  both  in  equity  and  at  law; 
and  it  ought  to  be  so,  for  the  case  supposes  that  whatever  is  taken 
from  the  funds  of  the  husband,  whereby  he  might  satisfy  hia 
creditors,  is  replaced  by  an  equal  amount  from  the  funds  of  the 
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wife,  which  his  creditors  could  not  otherwise  reach.  Post-nup- 
tial contracts  are  sanctioned  upon  this  principle,  and  the  con- 
Tenience  and  interest  of  families  frequently  require  such  ex- 
changes. If  they  are  honest,  they  ought  to  be  supported;  if 
feigned  or  pretended,  they  will  be  uncovered  and  defeated. 

The  case  will  depend,  then,  upon  the  nature  and  value  of  the 
property  or  interest  which  is  parted  with  by  the  wife  as  the  con- 
sideration of  what  she  takes  from  the  husband.  If  it  be  an 
estate,  absolute  and  vested,  there  would  be  no  question,  except 
•8  to  its  adequacy  to  the  estate  or  right  acquired,  and  this 
would  be  settled  like  all  other  cases  in  which  conveyances  are 
impeached  on  the  suggestion  of  covin  or  fraud. 

The  case  before  us  presents  a  question  not  quite  so  clear;  but 
yet  settled,  as  we  think,  by  respectable  authority.  The  con- 
sideration for  this  intended  settlement  on  the  wife  was  her  right 
of  dower  in  the  estate  which  her  husband  was  about  to  mort- 
gage. Without  her  relinquishment  he  could  not  raise  the 
money  wanted  for  his  support  and  his  debts.  His  days  were 
nmnbered  by  intemperance  and  disease.  Though  she  had  no 
actoal  estate  in  the  dower  during  the  life  of  her  husband,  yet 
she  had  an  interest  and  a  right  of  which  she  could  not  be 
divested  but  by  her  consent  or  crime,  or  her  dying  before  her 
husband.  It  was  a  valuable  interest,  which  is  frequently  the 
lubject  of  contract  and  bargain;  it  was  an  interest  which  the 
kw  recognizes  as  the  subject  of  conveyance  by  fine  in  England, 
and  by  deed  with  us.  It  is  more  or  less  valuable,  according  to 
the  relative  ages,  constitutions,  and  habits  of  the  husband  and 
wife.  It  is  more  than  a  possibility,  and  may  well  be  denom- 
inated a  contingent  interest.  Now,  if  we  find  that  the  sur- 
render or  conveyance  by  the  wife  of  a  contingent  interest  in 
properly  is  a  sufficient  consideration  for  the  settlement  of  prop- 
erly by  the  husband  upon  her,  then  it  is  clear  that  the  default 
in  this  case  should  be  taken  off,  and  that  the  parties  should  go 
to  trial  upon  the  general  merits  of  this  settlement.  And  we 
think,  although  there  are  authorities  for  both  sides  of  the  pro- 
portion, the  weight  of  them  is  clearly  with  the  affirmative.  The 
strongest  case  cited  by  the  demandant's  counsel,  indeed  the 
only  one  directly  to  the  point,  is  that  of  Dolin  v.  CoUman,  1  Yern. 
2M,  in  which  a  conveyance  to  the  wife,  of  the  whole  equity  of 
redemption  in  land  which  the  husband  had  mortgaged,  and  in 
which  she  had  relinquished  her  right  of  dower,  was  set  aside  in 
favor  of  two  subsequent  mortgagees  of  the  husband.  They, 
however,  were  subsequent  purchasers,  not  creditors,  and  a  dis- 
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tinction  exists  in  faror'of  purchasers,  by  sfcat.  27  Eliz.,  which 
does  not  hold  in  favor  of  creditors  under  the  thirteenth  of  the 
same  queen;  for  there  must  be  fraud  in  the  latter  cose  to  avoid 
the  conveyance. 

A  late  writer  on  marriage  settlements,  Atherley  (p.  162),  who 
appears  to  have  thoroughly  considered  the  subject,  and  has  re- 
viewed all  the  authorities,  says:  ''This  case  is  but  shortly 
reported,  and  the  reasons  for  the  decision  do  not  very  clearly 
appear.  The  reason,  most  probably,  was  that  the  settlement 
was  more  than  a  reasonable  equivalent  for  the  interest  the  wife 
had  parted  with;  and  if  so,  the  case  of  Dolin  v.  CoUman  in  no 
wise  affects  the  position  that  parting  with  a  right  of  dower  will 
support  a  settlement  after  marriage."  This  writer  also  supports 
the  position  taken  in  this  opinion,  that  the  consideration  need 
not  be  expressed  in  the  deed;  for,  he  says,  if  the  settlement,  on 
the  face  of  it,  appears  to  be  purely  voluntary,  no  notice  being 
taken  of  the  wife  having  released  her  jointure,  etc. ;  yet,  if  the 
fact  of  her  having  done  so  can  be  shown  to  have  taken  place 
about  the  same  time  that  the  settlement  was  made,  the  court 
will  presume  the  settlement  to  have  been  made  for  that  consid- 
eration: Id.  164.  The  authority  principally  relied  on  in  sup- 
port of  his  conclusion,  is  Ward  v.  Shallet,  2  Yes.  sen.  IG,  which 
ease  fu]ly  justifies  the  position.  The  wife,  holding  a  bond  from 
the  husband,  upon  which  judgment  was  not  entered  up,  so  that 
she  had  no  lien  on  his  estate,  and  the  bond  being  payable  only 
in  case  of  her  surviving,  as  is  to  be  supposed,  for  it  is  called  a 
contingent  interest,  gave  up  the  bond  and  took  an  annuity  from 
the  husband  out  of  his  estate.  This  was  held  good  against 
creditors,  and  the  chancellor  said  there  was  no  distinction,  in 
this  respect,  between  contingent  and  vested  interests. 

In  the  case  of  Scot  v.  Bell,  2  Lev.  70,  it  was  decided  that  a 
jointured  wife  may,  by  renouncing  her  present  provision,  be- 
come a  purchaser  for  a  valuable  consideration  from  her  hus- 
band of  an  ample  provision  for  herself.  This  was  a  case  at  law, 
as  was  also  the  case  of  Lavender  v.  BlacksUme^  2  Lev.  146.  In- 
deed, there  seems  to  be  no  distinction  in  principle  between  a  re- 
linquishment of  a  jointure  and  a  dower,  both  being  contingent 
upon  the  surviving  of  the  wife,  and  equally  certain  as  to  the 
accruing  of  the  estate  in  case  of  such  surviving.  Roberts,  in 
his  treatise  on  fraudulent  conveyances,  seems  to  think  it  not 
settled  that  if  a  married  woman  suffers  a  fine  to  bar  herself  of 
dower,  such  act  will  be  a  good  consideration  for  a  settlement  by 
the  husband,  though  the  intimations  of  the  court  in  the  case  ci 
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Lavender  y.  BlacksUme^  are  strong  to  that  effect.     The  words  oi 
the  court  are:  *'  That  as  the  wife  did  not  join  in  the  fine  which 
was  levied  by  the  husband,  of  his  estate  tail,  she  continued 
dowable,  but  if  she  had  joined,  it  might  have  made  the  settle- 
meat  to  be  upon  good  consideration,  which  otherwise  was 
merely  voluntary."    And  Roberts  concludes  his  examination  of 
the  cases  by  the  remark:  *'  It  seems  reasonable  to  presume  that 
if  the  wife,  in  the  case  of  Scot  y.  BeU^  had  joined  in  the  fine  for 
the  purpose  only  of  barring  her  dower,  instead  of  parting  with 
her  jointure  interest  in  the  manor  of  Blackacre;  and  in  consid- 
eration of  her  joining  for  such  purpose,  the  husband  had  lim- 
ited a  life  estate  to  her  in  his  lands  at  Whiteacre,  such  estate 
woald  have  been  good  and  supportable  against  creditors  or  sub- 
seqaent  purchasers  for  valuable  considerations."    Chancellor 
Kent,  in  his  valuable  commentaries,  vol.  2,  p.  139, 145  (third 
ed.  173,  ei  9eq,),  cites  these  authorities,  and  advances  the  posi- 
tion that  post-nuptial  contracts  founded  on  the  transfer  by  the 
wife  of  a  contingent  interest  only,  are  valid  against  creditors. 
We  think,  then,  there  is  ample  authority  for  adopting  the 
principle,  that  a  relinquishment  of  dower  by  the  wife,  living  the 
hoshand,  is  a  good  and  valuable  consideration  for  a  conveyance 
b^  the  husband  to  the  wife  of  property  which  may  be  consid- 
ered but  a  fair  equivalent,  and  that  such  a  conveyance  will  be 
valid  or  otherwise,  according  as  it  shall  appear  on  the  trial  that 
it  was  fair  or  fraudulent,  like  conveyances  by  the  husband  to 
other  persons;   on  which  trial  the  comparative  value  of  the 
estate  granted  and  of  the  consideration  will  be  taken  into  view.. 
The  writer  before  cited  (Atherley)  observes  on  this  part  of  the 
Bobject,  that  even  if  the  authorities  had  not  so  well  settled  the 
point,  there  oould  be  no  reason  for  holding  that  a  settlement 
WIS  had,  merely  because  it  arose  out  of  an  arrangement  between 
husband  and  wife;  for  in  inquiring  into  the  validity  of  post- 
nuptial settlements,  the  true  and  only  point  of   inquiiy  is,, 
whether  the  settler  has  received  a  fair  and  reasonable  considera- 
tion for  the  thing  settled,  so  as  to  repel  the  presumption  of 
fraud.    That  the  wife  takes  a  fee,  instead  of  a  life  estate,  is  of 
no  importance,  excepting  in  ascertaining  the  comparative  value, 
with  a  view  to  the  honesty  of  the  transaction.     We  find  that  it 
is  equally  well  settled,  that  a  consideration  of  this  nature  pass- 
ing from  the  wife  to  the  husband  is  sufficient  to  support  a  set- 
tlement upon  the  children;  and  this  may  as  well  be  done  by 
giving  the  wife  an  inheritable  estate  as  by  a  direct  settlement 
i^on  tham.    We  are  quite  satisfied  with  the  justice  of  this  prin- 
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ciple  of  laWp  and  axe  glad  to  fiod  it  rests  on  authoriiy  as  well  as 
reason;  for  nnder  the  restrictions  mentioned,  creditors  can  not 
be  injured;  the  hosband's  estate,  to  which  they  may  look,  not 
having  been  impaired  substantially  by  such  arrangements. 
Whenever  it  shall  appear  that  such  settlements  are  but  pre- 
texts to  secure  a  beneficial  property  to  the  husband,  or  wife,  or 
children,  the  law  will  lay  bare  the  transaction,  and  defeat  the 
oontrivance,  however  ingeniously  it  may  have  been  devised. 


WmXAKEB   t;.   SUMNEB. 

(TFrasMBimi*  6SI4 

Whibb  a  Subssquxht  ArxACKDro  Cbxdiiob  Aois  as  AmmevBiBst  thenk 
of  the  premiMB  levied  apoa  imder  a  prior  eaLeoation,  and  does  noldisbloeo 
tliat  he  has  levied  on  the  same  premieee,  and  the  offioer'sratiim  stated  thai 
he  had  advertised  the  place  of  sale,  which  was  not  tnie^  the  attaching  cred- 
itor having  obtained  Jndgment^  may  maintain  an  action  agsinst  the  sher- 
iff for  a  false  retomand  recover  the  amount  of  his  jadgment  and  inter- 
est»  that  being  less  than  the  sum  zealiaed  on  the  ezeontion  sale. 

Ths  AuonomBR  at  ah  Ezsounoir  Sals  is  not  boond  to  disdose  his  interaat 
in  the  premises  nnder  his  attachment. 

Ak  Omcsa's  Bstubh  is  Covgldsivs  on  all  questions  that  can  arise  between 
the  creditor  and  debtor,  and  all  persons  claiming  nnder  either  of  them. 

Oasb  against  the  defendant,  a  sheriff,  for  a  false  return  made 
by  one  of  his  deputies  on  executions  in  favor  of  Balph  Hunting- 
ton and  A.  Dolliver  against  Benjamin  Huntington,  whereby  the 
plaintiff  was  injured,  he  having  attachment,  judgment,  and  ex- 
ecution against  the  same  B.  Huntington,  which,  it  was  alleged, 
would  have  been  satisfied  but  for  the  plaintiff's  false  return.    It 
appeared  that  the  plaintiff's  attachment  was  subsequent  to  the 
attachments  of  Dolliver  and  B.  Huntington;  that  the  interest 
in  lands  of  B.  Huntington  that  was  attached  was  an  equi^  of 
redemption  in  certain  lands;  that  at  the  execution  sales  under 
the  judgments  obtained  by  Dolliver  and  B.  Huntington,  the 
equity  was  sold  for  a  fair  price  and  for  more  than  was  sufficient 
to  pay  the  judgment  subsequently  obtained  1^  the  plaintiff;  that 
the  proceedings  under  the  execution  sale  were  regular,  except 
that  the  officer's  return  stated  that  he  had  duly  advertised  the 
time  and  place  of  sale,  when  from  the  advertisement  it  ap- 
peared that  the  place  of  sale  had  not  been  mentioned;  that  the 
plaintiff,  supposing  the  sales  to  be  void  by  reason  of  this  irregu- 
larity, levied  his  execution  on  the  equities,  but  could  find  no  pur- 
chaser, the  proceedings  under  the  former  executions  being 
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AtcicL  It  appeared  that  the  plaintiff  himself  was  the  aaotion- 
«er  at  the  former  sales,  and  that  he  did  not  mention  that  he  had 
may  attachment  upon  them,  or  that  they  were  subject  to  any  in- 
CBmbxance  other  than  the  respectiye  mortgages.    Nothing  was 

id  at  the  sales  of  any  defect  in  the  advertisements. 

A  nonsuit  was  ordered,  subject  to  the  opinion  of  the  court. 

Hubbard  and  Cooke,  for  the  plaintiff.  The  stat.  1798,  c.  77, 
4,  makes  it  essential  that  the  officer  should  advertise  the 
place  of  sale.  He  should  have  obeyed  the  statute :  Bex  v.  Cooke, 
1  Cowp.  80;  WilliaTna  v.  Amory,  14  Mass.  29,  80;  WeUman  v. 
Lawrence,  15  Id.  826;  Taylor  v.  Femoick,  8  Bos.  &  P.  658,  note. 
Hie  return  is  false:  Froihingham  y.  Marsh,  1  Mass.  247;  Davu 
▼.  Mxynard,  9  Id.  242;  Wellington  y.  Gale,  18  Id.  488,  489,  and 
tte  remedy  here  sought  is  the  proper  one?  Slayton  y.  Chester,  4 
Mass.  478;  Bott  y.  Bumell,  9  Id.  96;  S.  0. 11  Id.  168;  Bean  y. 
Pwber,  17  Id.  591;  lAvermore  v.  Bagley,  8  Id.  513;  Wrighi  y. 
Hooker,  4  Oowen,  415. 

Band  and  Morey,  contra.  The  plaintiff  having  acted  as  auc- 
taoneer  at  the  sale,  and  having  represented  that  the  estate  was 
anbjeot  to  no  other  incumbrance  than  the  mortgages,  is  estopped 
bom  setting  up  the  lien  of  his  own  attachment,  which  he  con- 
ceiled,  and  frOm  contesting  the  validity  of  proceedings  which 
he  sanctioned:  2  Stark.  Ev.  28-54;  Like  Y.Howe,  6  Esp.  20; 
Clarke  y.  Clarke,  Id.  61;  Haltby  v.  Christie,  1  Esp.  840;  Lundie 
▼.  Bobertdon,  7  East,  286;  Taylor  v.  Jones,  2  Campb.  105;  Gibbon 
T.  Coggon,  Id.  188;  1  Pow.  on  Mort.  c.  18,  p.  434-446;  Burrowes 
▼.  Lock,  10  Yes.  478. 

By  Court,  Puthak,  J.  We  shall  consider,  in  the  first  place, 
whether  the  officer  made  a  false  return.  He  stated  that  he  had 
4alj  adrertised  the  time  and  place  of  the  sale;  and  upon  refer- 
to  the  advertisement,  it  appears  that  the  place  of  the  sale 
not  specially  designated.  The  statute  1798,  c.  77,  sec.  4 
(Ber.  Stat.,  c.  78,  sec.  89),  touching  the  manner  of  selling 
i%hts  in  equity  of  redeeming  real  estate  mortgaged,  provides 
the  officer  **  shall  give  notice  in  writing  of  the  time  and 
of  sale  to  the  debtor,''  and  public  notice  ''of  the  said  time 
place  of  sale  by  posting  up  notifications  thereof,"  and  he 
**  Aall  cause  an  advertisement  of  the  time  and  place  of  sale  to 
ha  pablished  in  some  public  newspaper;"  and  that  if  the  eetate 
^ahall  not  be  disposed  of  at  the  time  and  place  appointed,"  the 
may  adjourn  the  yendue.  The  place  of  sale  is  men- 
i,  in  connection  with  the  time  of  sale,  four  times  in  this 
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section;  and  it  is  most  manifest  that  the  legislature  intended 
that  the  officer  should  strictly  comply  with  the  requisitions 
touching  the  one  as  well  as  the  other.  "  Everything  essential 
to  a  title  under  the  statute  ought  to  appear  of  record:"  WdHng- 
ion  T.  Oaley  13  Mass.  488,  and  is  not  to  be  collected  by  infer- 
ence,  from  extraneous  facts. 

It  has  been  contended,  however,  that  this  return  may  be  sup- 
ported on  the  authority  of  Colman  ▼.  Anderson^  10  Mass.  115, 
which  was  a  sale  for  taxes  thirty  years  before  the  trial,  and  an 
objection  to  its  legality  was  made,  because  the  officer  did  sot 
give  notice  of  the  Lour  of  the  day  on  which  the  sale  was  made, 
but  only  of  the  day,  which  notice  was  held  to  be  good.  But  it 
is  to  be  observed  that  if  a  person  desirous  of  attending  a  sale 
had  attended  at  the  place  of  sale  the  whole  day,  he  might  have 
accomplished  his  object,  and  that,  too,  without  making  any 
other  inquiry  for  information  than  was  given  in  the  advertise- 
ment. But  a  person  desirous  of  attending  the  sale  now  under 
consideration,  could  not  ascertain  where  the  sale  was  to  be 
made,  without  inquiring  beyond  the  advertisement.  We  are 
all  clearly  of  opinion  that  the  officer  made  a  false  return,  in  re- 
turning that  he  had  given  notice  of  the  place  where  the  sale 
would  be  made. 

We  are  next  to  consider  what  effects  followed  from  this  re- 
turn. It  is  conclusive  in  all  questions  that  can  arise  between 
the  creditor  and  debtor,  and  all  persons  claiming  under  either 
of  them:  see  the  cases  collected  in  Big.  Dig.,  Officer,  Q-,  pi.  t>. 
So  that  if  the  plaintiff  had  extended  his  execution  upon  the 
same  right  in  equity  of  the  judgment  debtor,  he  could  not  have 
controverted  the  facts  stated  in  the  return.  He  was  not,  there* 
fore,  as  had  been  argued,  required  to  go  on  and  levy  and  try 
the  tiUe,  which  would  have  resulted  in  certain  loss,  but  is  en- 
tiUed  to  recover  the  damage  he  has  sustained  by  reason  of  the 
misconduct  of  the  officer.  If  the  officer  had  returned  the  fact 
as  it  existed,  referring  to  the  advertisement  for  particular  in- 
formation, so  as  to  make  it  a  part  of  his  return,  the  plaintiff 
might  have  obtained  a  satisfaction  of  his  execution  by  a  levy 
subsequent  to  that  which  the  officer  had  made  for  Balph  Hunt- 
ington. As  the  circumstances  existed,  the  remedy  which  the 
plaintiff  has  pursued  seems  to  us  to  be  the  proper  one. 

But  it  has  been  contended  that  the  plaintiff  is  estopped  by 
his  own  representations  at  the  auction  sale  to  claim  any  advan- 
tage from  his  attachment.  The  case  cited  from  1  Bsp.  340» 
Maltby,  caaignee  of  Durouveray^  a  bankrupt^  v.  Christie,  is 
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strong  as  any  to  sapport  this  point,  but  not  sufficient.  The 
plaintiff  was  required  to  prove  the  bankruptcy  of  Durouyeraj, 
and  offered  the  defendant's  catalogue  of  the  sale  of  his  prop- 
erfj,  stating  him  to  be  a  bankrupt.  The  defendant  was  acting 
in  his  own  name  and  behalf,  and  admitted  under  his  own  hand 
the  fact  in  controyersj.  The  dictum  of  Lord  Eldon,  recognized 
bj  Sir  William  Orant,  in  the  note  to  1  Pow.  on  Mort.  445,  is 
tme,  as  a  general  remark:  That  if  a  representation  be  made  to 
another  person  going  to  deal  in  any  matter  of  interest  upon  the 
faith  of  that  representation,  the  former  shall  make  it  good  if  he 
knows  it  to  be  false.  If  the  plaintiff  had  undertaken  for  him- 
self personally  to  stipulate  that  the  officer  had  proceeded  legally 
in  r^^ard  to  the  leyying  of  the  execution,  and  it  had  turned  out 
otherwise,  he  would  without  doubt  be  concluded.  But  in  the 
case  at  bar  the  plaintiff  acted  in  his  public  capacity  of  auction- 
eer, and  not  on  his  own  account.  The  plaintiff  had  a  right  to 
keep  his  own  secret  touching  his  attachment;  so  far,  at  least,  is 
certain,  that  he  was  not  bound  to  surrender  it  merely  because 
he  was  called  upon  to  perform  a  duty  in  his  official  character. 
What  he  did  and  said  at  this  sheriff's  auction,  was  to  be  taken 
by  all  concerned  as  if  the  officer  for  whom  he  was  acting  had 
done  and  said  the  same  things.  No  deception  was  practiced, 
no  personal  representation  was  made.  The  sale  was  conducted 
in  eveiy  respect  as  if  it  had  been  in  fact  made  by  the  officer, 
without  the  interyention  of  a  public  auctioneer. 

Neither  the  cases  cited  nor  the  reason  of  the  thing  has  con« 
Tinced  us  that  he  was  called  upon  to  disclose  his  own  private 
concerns,  any  more  than  he  would  have  been  if  he  had  attended 
the  sale  in  case  it  had  been  conducted  by  the  officer  himself  or  by 
any  other  public  auctioneer.  Besides,  the  question  is  not  as  to 
the  validity  of  the  first  sale,  which  is  established  by  the  return, 
as  has  been  already  shown.  If,  therefore,  the  sheriff  and  the 
plaintiff  would  be  estopped  to  disturb  the  sale,  it  does  not  fol- 
low that  the  plaintiff  is  estopped  from  showing  the  defendant's 
fake  return,  which  is  the  foundation  of  this  action,  and  which 
yrf9B  the  act  of  the  defendant,  the  plaintiff  having  had  no  partici- 
pation in  it.  If,  therefore,  the  vendee  at  the  first  sale  could  have 
estopped  the  plaintiff  had  the  sheriff  made  a  true  return,  it 
would  be  no  bar  in  this  action,  and  could  only  affect  the 
damages.  The  result  is  that  the  judgment  creditor,  for  whom 
the  officer  was  acting,  would  have  lost  his  lien  upon  the  prop- 
erty if  the  officer  had  returned  the  truth.  By  means  of  the 
ialfle  return  the  property  was  secured  to  his  principal,  but  the 
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effect  of  that  has  been  to  deprive  the  plaintiff  of  his  legal  right 
to  levy  upon  it.  It  being  admitted  to  have  been  sufficient  W 
satisfy  the  plaintiff's  execution,  that  must  be  considered  as  the^ 
measure  of  damages,  with  interest  from  the  service  of  the  wxii. 
The  opinion  of  the  court  having  been  formed  upon  the  gronnda 
before  stated,  it  is  not  necessary  to  consider  any  other  of  th» 
points  which  were  made  in  the  argument. 

The  judgment  of  the  court  is,  that  the  nonsuit  shall  be 
off,  and  a  new  trial  shall  be  granted. 


Ok  thb  Nbw  Tbtal  of  this  Oaubb,  the  defendant  raised  the  further  olqae^ 
tion  that  the  plaintiff  had  no  attachment  of  the  eetates  in  question  by  virtue  of 
the  return  upon  his  writ,  the  return  being  as  foUows:  "  I  attach  all  the  li^i^ 
title,  and  interest  in  and  to  a  certain  piece  or  parcel  of  land,  with  the  baiUU 
ings  thereon,  situate  in  Columbia  street,  at  the  southerly  part  of  Boston, 
one  piece  of  land,  and  the  buildings  thereon  standing,  being  situate  in 
ant  street  in  said  Boston,  which  the  within-named  Benjamin  Huntington 
to  the  estates  before  mentioned."  The  chief  justice  instructed  the  juiy  that^ 
as  it  had  been  proved  that  Huntington  had  no  real  estate  in  Pleasant  and  G(k 
lumbia  streets  exoept  the  two  estates  in  question,  the  return  on  the  plaintiff  *a 
writ  contained  a  spfficient  attachment  of  those  two  estates  for  the  purposes  of 
this  case.  The  jury  were  further  instructed  that,  as  the  plaintiff  would  haT» 
received  the  whole  of  his  debt  had  it  not  been  for  the  false  retnin,  they 
should  give  a  verdict,  if  they  found  for  the  plaintiff,  for  the  full  amount  ai 
his  claim.  The  verdict  being  for  the  plaintiff  for  the  whole  of  his  demand^ 
the  defendant  moved  for  a  new  trial  on  the  ground  of  nusdireotion  to  tfa» 
jury.    The  opinion  of  the  supreme  court  was  as  follows: 

"The  return  of  the  attachment  on  the  plaintiff's  writ  against  HuntingtMS 
has  as  much  certainty  as  returns  in  general  of  attachments  on  mesne  prnrw 
Whether  the  description  of  the  land  should  be  as  certain  as  in  the  case  ol  » 
deed  may  be  doubted;  but  if  it  should  be,  we  are  not  clear  that  this  retnim 
would  be  insufficient.  Huntington  had  only  one  house  in  each  street,  so  tiMii 
the  property  attached  would  be  readily  ascertained.  Id  certum  esf,  eta  It 
is  said,  however,  that  parol  evidence  to  ascertain  the  land  is  inadmisnbla. 
But  even  where  the  description  is  free  from  any  objection  of  uncertainlj, 
as  where  the  owners  of  the  adjoining  land  are  named,  it  is  necessary  to  hav» 
recourse  to  parol  evidenoe  to  determine  the  bounds.  If  Huntington  had  besB 
the  owner  of  two  estates  in  the  same  street,  parol  evidence  could  not  hav» 
been  received  to  show  which  of  the  two  was  intended  to  be  attached.  In 
gard  to  damages,  we  have  been  referred  to  the  case  of  Bieh  v.  Bell,  16 
294^  where  personal  property  of  a  debtor  having  been  attached  on 
writs,  the  officer,  by  direction  of  all  the  attaching  creditors  except  the 
one,  sold  the  property  and  applied  the  proceeds  to  the  judgments 
recovered,  according  to  the  priority  of  the  attachments;  whereupon  the 
senting  creditor  sued  the  officer;  and  the  court  held  that  he  was  entitled  t» 
nominal  damages  only,  because,  if  the  property  had  been  kept  by  the  officer 
and  been  sold  upon  execution,  the  proceeds  would  have  been  insufficient  t» 
satisfy  the  judgments  of  the  other  creditors.  There,  if  the  fault  of  the 
oer,  which  was  the  ground  of  complaint,  had  not  been  committed* 
dissenting  creditor  would  have  derived  no  benefit  from  his  attaohment. 
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MM  18  different.     Here  the  complaint  is  that  the  offioer  made  a  falBo  retam; 
whereas,  if  he  had  retnnied  the  tmth,  this  creditor  of  Huntington  would 
hftve  oome  in  and  obtained  aatiafaction  of  his  demand.    He  la  entitled  t» 
jodgment  for  the  amount  of  the  deht^  and  interest  and  costs.*' 
Jsdgmsnl  aooording  to  Terdiet 


Holly  v.  Huggefobd. 

P  PlOSSBDIO,  78.] 

Tbopass  ST  THB  OwiOEB  OF  Gooos  CoiraiaNSD  to  a  factor  who  has  a  lien 
thereon  for  a  balance  due  him  from  the  owner,  wiU  lie  against  the  offioer 
who  attaches  the  goods  as  the  property  of  the  factor. 

Tag  LuH  OF  A  Facto&  is  a  PisaovAL  Fbitileoi,  and  can  not  be  set  up 
by  a  third  person  as  a  defense  to  an  action  by  the  principaL 

Whirs  a  Fagtok  Ssllb  Psbsokaltt  of  his  principal,  and  subsequently 
tskes  it  back  at  a  reduced  figure  on  account  of  a  defect,  and  charges 
the  same  to  his  principal,  the  latter  has  sufficient  property  therein  to 
maintain  trespass  against  one  who  takes  it  from  the  factor's  possession. 

Ohi  whosb  Pbopxbit  18  Wbonofullt  Attached  in  a  suit  against  another, 
may  sell  his  property  while  under  attachment,  and  the  vendee  may 
bring  trespass  in  the  name  of  the  vendor  against  the  attaching  offioer. 

Trispass  for  taking  oertaia  chain  cables.  Plea,  the  general 
issue,  and  that  the  defendant,  as  sheiiffy  had  attached  the 
cables  as  the  property  of  Lobdell,  at  the  suit  of  Levi  Haskell, 
October  17,  1826.  The  cables  were  consigned  by  the  plaintiff 
to  Lobdell  as  a  commission  merchant,  in  the  years  1825,  1826, 
to  be  sold.  Lobdell  used  some  of  the  cables,  without  Holly's 
knowledge  or  assent » in  raising  a  vessel,  intending  to  restore 
them  in  good  order,  and  they  were  attached  while  in  use  for 
this  purpose.  In  August,  1826,  Lobdell  stopped  payment,  and 
then  made  an  account,  in  which  he  charged  the  plaintiff  with 
fleveral  acceptances,  thereby  making  a  balance  in  his  favor. 
Some  of  these  acceptances  were  never  paid.  It  also  appeared 
that  Lobdell  had  sold  the  largest  chain  mentioned  in  the  declar- 
ation, to  Cutler  &  Hammond,  and  afterwards  repurchased  it  on 
bis  own  account  at  a  reduced  figure;  that  this  chain  proving 
defective,  Lobdell  charged  it  to  Holly  as  bad,  and  the  latter 
a98enied  to  this,  as  he  had  given  Lobdell  instructions  to  re- 
ceive back  any  chains  that  should  prove  defective.  In  1827, 
Holly  sold  all  his  interest  in  the  chains  to  Hinton  and  Moore, 
with  authority  to  use  all  lawful  means  in  Holly's  name  to  ob- 
tain the  same. 

Verdict  for  the  plaintiff  for  the  value  of  the  chains.  Motion 
for  new  trial  for  misdirection  of  the  jury. 
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H.  H,  Fuller^  for  the  defendant.  At  the  time  of  the  attaoh- 
ment  plaintiff  had  neither  the  actual  nor  constructive  possee- 
fiion,  it  having  been  prevented  by  Lobdell's  lien.  Trespass, 
therefore,  will  not  lie:  1  Chit.  PI.  166, 167;  Com.  Dig.,  Tres- 
pass, B.  4;  SmUh  v.  MiUer,  1  T.  B.  480;  Ward  v.  Macauley,  4  Id. 
489;  Gordon  v.  Harper,  7  Id.  9;  3  Stark.  Ev.  1438, 1439;  Wal- 
cot  V.  Fomeroy,  2  Pick.  121;  Futnam  v.  Wyley^  8  Johns.  337  [5 
Am.  Dec.  346];  Van  Brunt  v.  Schenck,  11  Id.  877.  Holly,  hav- 
ing  assigned  to  Hinton  and  Moore,  can  not  maintain  this  action: 
Long  on  Sales,  162,  165,  166,  170;  EdakeU  v.  Oreely,  3  Greenl. 
425;  Zwinger  v.  Samuda,  7  Taunt.  265;  Barman  v.  Andersofn,  2 
Campb.  243;  ForUand  Bank  y.  Stacey,  4  Mass.  661  [3  Am.  Dec. 
253];  JeioeU  v.  Warren,  12  Id.  800  [7  Am.  Dec.  74];  Fuinam  y. 
Dutch,  8  Id.  288. 

Shaw  and  BartleU,  contra,  contended  that  trespass  was  the 
proper  form  of  action,  and  cited  WaJcot  y.Fomeroy,  2  Pick.  121; 
BrowneU  v.  Manchester,  1  Id.  234;  Stevens  v.  Briggs,  5  Pick.  177; 
Gordon  v.  Harper,  7  Id.  9.  The  defendant  can  not  set  up 
Lobdell's  lien,  even  if  he  had  any:  Meeker  ▼.  Wilson,  1  GhJli- 
son,  425;  Jones  v.  Sinclair,  2  N.  H.  319. 

By  Court,  Pabeer,  C.  J.  The  principal  objection  to  the 
verdict  in  this  case  arises  from  the  supposed  lien  which  Jjob* 
dell,  the  debtor,  had  on  the  goods  attached,  as  the  factor  to 
whom  they  were  sent  to  be  sold  on  commission,  he  having  ac- 
cepted drafts  drawn  by  Holly,  the  plaintiff,  the  balance  at  the 
time  of  the  attachment  being  in  his  favor. 

It  was  argued  that  this  lien  so  destroyed  the  right  of  pooooo 
sion  in  Holly,  that  he  can  not  maintain  trespass  against  the 
sheriff  who  made  the  attachment.  We  think  this  objection  ia 
not  supported.  It  is  true  that  the  plaintiff  mast  be  in  posses- 
sion of  the  goods  at  the  time  of  the  injury,  in  order  to  maintain 
this  action,  for  it  is  a  remedy  for  an  injary  done  to  tiie  posses- 
sion. But  by  the  authorities,  general  property  in  the  goods 
carries  with  it  constructively  the  possession,  unless  by  some  act 
of  the  owner  he  has  so  parted  with  the  possession  that  at  the 
time  of  the  injury  he  has  no  right  to  reclaim  it;  as  if,  by  con- 
tract, he  had  given  the  use  and  possession  of  the  goods  for  a 
specified  time  during  which  that  injury  occurs;  which  may 
happen  in  the  case  of  a  lease  of  a  house  with  the  furniture  in 
it,  or  of  a  store  with  the  goods  in  it,  or  of  a  manufactory  with 
the  machinery.  But  the  lien  of  a  factor  does  not  dispossess 
the  owner  until  the  right  is  exerted  by  the  factor.     It  is  a  pziT- 
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il^  which  he  may  avail  himself  of,  or  not,  as  he  pleases.  It 
continues  only  while  the  factor  himself  has  the  possession,  and 
therefore,  if  he  pledges  the  goods  for  his  own  debt,  or  suffers 
them  to  be  attached,  or  otherwise  parts  with  them  voluntarily, 
the  lien  is  lost,  and  the  owner  may  trace  and  recover  them,  or 
he  may  sue  in  trespass,  if  they  are  forcibly  taken;  for  his  con- 
fitructive  possession  continued  notwithstanding  the  lien.  None 
bat  the  factor  himself  can  set  up  this  privilege  against  the 
owner.  It  is  a  personal  privilege  of  the  factor,  and  can  not  be 
transferred,  nor  can  the  question  upon  it  arise  between  any  but 
the  principal  and  factor:  Jones  v.  Sinclair^  2  N.  H.  321; 
Dcntbigny  v.  Duval,  5  T.  B.  606. 

The  next  objection  is  that  the  property  in  the  large  chain 
hafing  vested  in  Lobdell  by  his  purchase  from  Cutler  &  Ham- 
mond, to  whom  it  had  been  sold  by  him,  could  not  be  divested 
bat  by  some  formal  act  of  transfer  from  him  to  Holly,  of  which, 
it  is  said,  there  was  no  evidence.  But  we  think  on  this  point 
the  case  is  clearly  made  out  for  the  plaintiff.  By  the  original 
tathority  given  to  Lobdell  to  sell,  it  was  agreed  that  in  case 
the  cables  should  prove  defective,  they  should  be  returned. 
Now,  the  large  cable  proved  to  be  defective.  The  plaintiff  was 
notified  of  it,  and  agreed  to  take  it  back,  and  it  was  on  Lob- 
dell's  books  charged  back  to  Holly  before  the  attachment. 
This  was  quite  sufficient  to  revest  the  property  in  Holly,  and 
Lobdell  being  his  agent  and  factor,  th^re  was  no  need  of  a 
formal  act  of  delivery,  for  the  possession  of  the  factor  is  the 
possession  of  the  principal. 

The  last  objection  is  founded  on  the  assignment  of  his  in- 
terest in  this  property  by  Holly  after  the  attachment,  but  be- 
fore this  action  was  commenced;  from  which  it  is  inferred  by 
the  counsel  for  the  defendant  that  Holly  had  no  property  re- 
maining, and,  therefore,  has  no  right  to  recover.  The  property 
at  the  time  of  that  assignment  was  in  the  custody  of  the  law 
nnder  attachment.  The  plaintiff's  right  was  in  action  only» 
and  that  he  could  not  sell,  so  as  to  enable  the  vendee  to  sustain 
an  action.  He  had  a  right  to  carry  on  the  suit  in  his  own  name 
for  the  benefit  of  his  vendee,  and  the  defendant  can  not  object 
to  his  want  of  title  on  this  ground. 

Judgment  according  to  verdict. 


PoBBKaooK  TO  MAINTAIN  TBESFASS.-^ee  the  note  to  Oraer  v.  StormSt  18 
Am.  Dee.  643.    Officer  levying  on  stranger's  property  is  a  trespasser.    See 
^osiiMNi  V.  Hendrieka,  Id.  131,  and  note  to  Owing8  v.  Frier,  12  Id.  394. 
Am.  Daa  Toi»  XIX— 30 
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Sargent  v.  The  Fbaneun  Insubance  Company. 

f8  PXOZZBOIO,  90.] 

Shabbs  zir  THE  Capital  Stock  of  an  instiraiice  company  are  penonal  prop- 
erty of  assignable  oharaoter,  and  any  by-law  of  the  company  limiting 
tbeir  transfer  only  at  the  office  of  the  company,  personally,  or  by  attor- 
ney, with  the  assent  of  the  president,  would  be  in  restraint  of  trade,  and 
contrary  to  the  general  law  of  the  commonwealth. 

A  Purchaser  or  Shares  of  Stock  is  Entitled  to  a  Cebtiticatb  on  the 
production  of  evidence  of  the  assignment  to  the  officers  of  the  oom- 
pany  and  making  demand  herefor. 

Air  Insurance  Company  can  not  Refuse  to  Transfer  stock  on  its  books 
on  the  ground  that  the  assignor  is  indebted  to  the  company. 

DivibENDS  Dub  when  notice  of  the  assignment  was  received,  may  be  r^ 
tained  as  security  for  the  indebtedness  of  the  assignor  to  the  company. 

An  Insurance  Company  Refusing  to  Transfer  Stock  on  its  books,  and 
attaching  the  same  as  property  of  the  former  holder,  is  liable  to  the  as> 
signee  in  damages  measured  by  the  value  of  the  shares  at  the  time  of  the 
refusal,  with  interest. 

Assumpsit  to  recover  damages  for  refusing  to  transfer  to  the 
plaintiffs,  copartners,  on  the  books  of  the  company,  and  deliver 
to  them  a  certificate  of  twenty-five  shares  of  stock  standing  in 
the  name  of  Adams  &  Amory,  and  alleged  to  have  been  assigned 
to  the  plaintiffs.  Adams  &  Amory  had  held  a  certificate  of 
these  shares,  dated  February  10,  1824,  and  executed  an  instru- 
ment of  assignment  of  the  same  May  24,  182G.  On  the  next 
day,  May  25,  1826,  Brooks,  one  of  the  plaintiffs,  called  during 
business  hourS)  before  twelve  m.  at  the  office  of  the  company, 
and  the  president  being  absent,  showed  to  the  secretary  the  as- 
signment with  the  power  of  attorney  to  the  assignees,  empow- 
eiing  them  to  make  a  transfer  of  the  shares  on  the  books  of  the 
company,  and  demanded  certificates  to  be  issued  in  the  names 
of  the  assignees,  offering  to  surrender  the  certificates  of  Adams 
&  Amory.  The  secretary  read  the  different  instruments,  but 
declined  to  act  in  the  matter,  saying  it  was  the  president's  busi- 
ness. On  the  same  day  at  twelve  o'clock  the  defendants  caused 
the  shares  to  be  attached  at  its  own  suit  against  Adams  & 
Amory,  and  under  this  attachment,  judgment,  and  execution, 
the  premises  were  sold  and  the  proceeds  paid  to  the  company 
^  in  satisfaction  of  Adams  &  Amory's  debt. 

The  by-laws  of  the  company  make  it  a  duty  of  the  president 
"  to  attend  at  the  company's  o^ce  during  the  hours  of  business." 
Certificates  of  stock  are  required  to  be  authenticated  by  the 
president,  and  it  is  made  his  duty  '*  to  attest  all  certificates  and 
transfers  of  stock."    The  certificates  bore  on  their  face  that 


!.• 
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they  were  ''transferable  only  at  the  office  of  said  company  by 
[the  holders]  or  their  attorney. "  The  first  count  of  the  declara- 
tion asked  damages  for  the  refusal  to  make  the  transfer,  and 
the  second,  that  the  diyidends  that  had  accrued  be  paid  to  the 
phunti£GBi. 
The  cause  was  submitted  for  the  court's  opinion. 

Aylwin,  for  the  plaintiffs.  Shares  in  an  incorporated  com- 
pany are  assignable  by  deliyery  of  the  certificates,  or  other 
evidence  of  properly:  PreacoU  t.  Hall,  17  Johns.  284,  292;  Jones 
T.  Witter,  18  Mass.  307;  Briggs  v.  Dorr,  19  Johns.  95.  The 
plaintifiTs  title  was  complete  on  the  assignment  and  delivery  of 
the  certificates:  Bates  ▼.  New  York  Lis.  Co,,  3  Johns.  Cas.  238; 
Qutrur  t.  Marblehead  Soc.  Ins.  Co.,  10  Mass. 476;  Kane  t.  Blood- 
good,  7  Johns.  Ch.  132  [11  Am.  Dec.  417.]  The  demand  for  the 
transfer  made  by  one  of  the  partners  was  sufficient:  Ball  v. 
DanxterviUe,  4  T.  B.  313;  Ludlow  y.  Simond,  2  Cai.  Cas.  1,  42 
[2  Am.  Dec.  291];  Mackay  v.  Bloodgood,  9  Johns.  285.  The 
company's  attachment  cannot  prevail  oyer  the  transfer  to  the 
pkintifisy  it  being  known  to  the  company:  Anderson  y.  Van  Alen, 
12  Johns.  343;  Dix  v.  CoN>,  4  Mass.  508.  The  plaintiffs  are 
entitled  to  damages  measured  by  the  value  of  the  shares  at 
the  time  the  damages  are  assessed,  together  with  all  dividends 
ftccroing  since  the  assignment:  Shepherd  y.  Johnson,  2  East, 
211;  Forest  y.  Elwes,  4  Yes.  497;  Mc Arthur  v.  SeafoHh,  2  Taunt. 
265.  In  regard  to  this  form  of  action,  it  is  the  settled  rule  that 
ill  duties  imposed  by  law  on  corporations  raise  implied  prom* 
iaes,  for  the  performance  of  which  an  action  may  well  lie:  Bank 
of  ColunMa  y.  Patterson's  Admr.  7  Cranch,  306;  Rex  y.  Bank 
of  England,  2  Doug.  524;  Hayden  y.  Middlesex  T,  Corp.,  10 
lias&  400  [6  Am.  Dec.  143];  Danforth  y.  Schoharie  T.  Corp.,  12 
Johns.  227;  Overseers  of  If.  Whitehall  y.  Overseers  of  S.  White- 
haa,  3  Serg.  &.  B.  117. 

«/l  T,  Austin,  contra. 

By  Court,  Putnam,  J.  We  think  it  can  not  be  maintained 
that  the  right  to  the  shares  in  the  capital  stock  of  this  corpora- 
tion can  not  be  transferred  without  a  literal  compliance  with  the 
by-laws.  It  is  personal  property:  3  Dane's  Abr.  108;  5  Id.  157. 
It  might  be  conveyed  by  will;  it  might  descend  from  an  in- 
testate to  hia  heir.  It  may  be  assigned  without  deed,  by  a  de- 
lively  of  the  certificate  with  an  indorsement  upon  it  for  a  yalua- 
Ue  oondderation:  Quiner  y.  Mlarldehead  Ins.  Co.,  10  Mass.  476. 
And  in  such  cases  the  legatee,  heir,  or  assignee  would  be  en- 
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titled  to  have  the  transfer  made  in  the  books,  and  to  a  certificate 
of  his  property.  A  by-law  which  limits  the  transfer  of  the 
stock  to  be  made  only  at  the  office  personally  or  by  attorney, 
and  with  the  assent  of  the  president,  would  be  in  restraint  of 
trade,  and  contrary  to  the  general  law  of  the  commonwealth, 
which  permits  the  right  to  personal  property  and  incorporeal 
hereditaments  to  be  transferred  in  various  other  waya  The 
purchaser  or  other  person  entitled  should  make  his  right  known 
to  the  corporation,  that  it  may  be  entered  upon  their  books,  to 
the  end  that  they  may  haye  proper  evidence  to  whom  the  divi- 
dends or  profits  should  be  paid. 

The  objection  in  the  case  at  bar  is  not  so  strong  as  that 
which  was  made  in  Quiner  v.  Marblehead  Ins,  Co,,  above  cited. 
By  the  act  of  incorporation  of  that  company,  it  was  provided 
that  no  transfer  should  be  permitted  to  be  valid  until  all  the 
installments  were  paid  in.  That  was  construed  not  to  extend 
to  a  transfer  by  a  debtor  to  a  creditor,  but  as  only  intended  to 
prevent  speculation  in  the  scrip  before  all  the  installments 
were  paid.  And  it  was  held  that  the  original  subscriber  mi^ht 
lawfully  transfer  his  right  in  the  shares  in  payment  of  a  debt, 
when  only  part  of  the  installments  had  been  paid,  and  that  the 
assignee  would  be  entitled  to  a  certificate  of  property  upon  pay- 
ment of  the  residue. 

It  is,  however,  contended,  '*  that  no  legal  demand  was  made 
to  change  the  legal  title  of  the  shares."  All  that  could  be  re- 
quired of  the  person  demanding  a  transfer  on  the  books,  would 
be  to  prove  to  the  corporation  his  right  to  the  property.  In 
this  case,  one  of  the  joint  assignees  produced  the  assignment, 
with  the  original  certificate  of  the  former  owners,  and  o.l<iiTir^ed 
for  himself  and  his  partner  to  be  the  purchasers  for  a  valuable 
consideration.  We  think  that  was  a  sufficient  notice  of  the  as- 
signment and  request  to  have  the  transfer  made  upon  the  books 
of  the  corporation.  We  have  considered  the  case  upon  the 
validity  of  the  assignment  alone,  and  just  as  if  there  had  not 
been  a  joint  power  to  the  plaintiffs  from  the  assignors.  And 
we  are  satisfied  that  the  assignment  alone  gave  to  the  plaintifb 
a  right  to  the  property,  and  by  the  operation  of  the  law  one 
partner  might  make  a  legal  demand  for  both.  In  Lamb  v. 
Duranl,  12  Mass.  57  [7  Am.  Dec.  31],  the  chief  justice  well  ob- 
served that  *'  there  seems  scarcely  an  act  contemplated  to  be 
done  by  merchants,  which  one  copartner,  acting  for  both,  can 
not  do  as  effectually,  to  bind  the  whole  copartnership,  as  if  each 
member  had  acted." 
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This  assignment  would  dearly  be  good  as  between  the  par- 
ties to  it.  Adams  k  Amory  had  granted  all  th^  right  to  the 
plaintiffs,  and  the  defendants  had  notice  of  it  before  thej  at- 
tempted to  obtain  the  property  for  themselves  by  legal  process. 
We  have  said  that  the  defendants  had  notice,  because  we  are 
satisfied  that  the  notice  to  the  secretary  was  sufficient  notice  to 
the  corporation.  It  is  no  answer  that  the  president  of  the  cor- 
poration  was  not  at  his  post  in  the  hours  of  business  when  the 
demand  of  the  transfer  was  made.  He  should  have  been  there, 
ind  the  corporation  is  not  entitled  to  use  his  neglect  of  duty  in 
their  defense.  There  can  not  be  any  room  to  doubt,  from  the 
evidence  in  the  case,  that  he  might  have  given  authenticity  to 
the  transfer,  if  he  and  the  corporation  had  pleased,  before  they 
attached  the  shares  for  themselves.  If  that  had  been  done,  the 
pUdotifb  would  have  had  legal  evidence  added  to  their  equita- 
ble right  of  property.  Upon  the  production  of  that  evidence 
and  request,  it  became  the  duty  of  the  corporation  to  transfer 
the  shares  to  the  plaintiffs;  and  the  corporation  is  bound  to  com- 
pensate them  for  the  injury  they  have  sustained. 

The  law  supposes  that  the  corporation  promises  or  under- 
takes to  do  its  duty,  and  subjects  it  to  answer  in  a  proper  action 
for  its  defaults,  whether  of  non-feasance  or  misfeasance:  3 
Dane,  109;  5  Id.  160;  Bank  of  Oolumbia  v.  FaUer8(m,  7  Crancb, 
299.  In  pp.  305,  306,  Mr.  Justice  Story,  in  an  able,  learned, 
and  concise  statement  of  the  powers,  duties,  and  liabilities  of 
corporations,  observed,  that  **  all  duties  imposed  on  them  by  law, 
and  all  benefits  conferred  at  their  request,  raise  implied  prom- 
iaes,  for  the  enforcement  of  which  an  action  may  well  lie."  The 
principle  had  been  recognized  in  this  state  in  the  cases  cited  by 
Stoiy,  J.,  and  by  the  learned  author  of  the  Abridgment  of 
American  Law. 

The  suggestion  in  regard  to  the  action,  viz.,  that  it  should  be 
is  the  name  of  the  assignors,  can  not  be  sustained.  We  think 
that  the  holders  of  these  shares  had  a  right  to  transfer  them, 
ao  that  the  assignees  would  have  a  right  of  action  in  their 
own  names  for  any  injury  they  might  sustain  touching  this  prop- 
erty. The  chief  justice,  in  Howe  v.  Starkweather,  17  Mass. 
243,  considered  shares  in  incorporated  companies  not  to  be 
chattels,  but  to  have  more  resemblance  to  choses  in  action, 
being  merely  evidence  of  property;  but  he  said  also:  ''If, 
mider  an  irr^^ular  sale,  certificates  of  the  shares  were  given  to 
the  porcbaaer,  the  case  would  be  more  analogous  to  the  sale  of 
a  chattel;  for  the  delivery  of  the  certificate  would  be  like  the 
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deliyeiy  of  the  chattel,  and  the  tranafer  might  be  considered 
complete/'  In  the  case  at  bar,  the  certificates  of  the  shares 
were  delivered  to  the  plaintifia,  together  with  the  assignment; 
so  these  shares,  according  to  tbe  case  cited,  would  be  more  like 
chattels  than  choses  in  action. 

It  is  contended  that  the  title  was  not'  complete  in  the  plaint- 
i£fs  before  the  attachment  which  was  made  by  the  defendants, 
aud  that  it  was  just  as  necessary  that  the  transfer  upon  the 
books  should  be  made  with  the  assent  of  the  president  as  that 
a  chattel  should  be  deliyered  to  change  the  property.  Bat  the 
defendants  are  not  in  a  situation  to  raise  this  objection.  An 
attaching  creditor,  without  notice,  would  prevail  against  a 
vendee  who  had  not  perfected  his  title:  Lanfear  ▼.  Sumner,  17 
Mass.  112  [9  Am.  Dec.  119].  But  the  defendants  had  no- 
tice of  the  transfer,  and  were  required  to  give  legal  authenticity 
to  it  before  they  made  their  attachment.  By  their  legal  pro- 
cess, therefore,  they  can  not  defeat  the  right  which  the  plaint- 
iffs had  acquired  by  the  assignment. 

It  is  further  contended,  that  Adams  and  Amoiy  were  indebted 
to  the  defendants,  and  therefore  they  were  not  obliged  to  admit 
a  transfer  of  the  shares  until  their  debt  was  paid.  We  do  not 
know  on  what  ground  that  argument  can  rest  better  than  that 
which  is  suggested,  that  the  assent  of  the  president  is  to  be  re- 
quired to  prevent  transfers  which  are  injurious  to  the  corpora- 
tion, and  that  a  power  of  assenting  implies  a  power  of  refusing. 
No  authority  is  cited  in  support  of  that  position.  In  Bates  v. 
New  York  Ins,  Co.,  8  Johns.  Cas.  238,  a  similar  claim  waa 
rejected.  The  company  had  refused  to  transfer  unless  the 
assignee  would  pay  the  debts  due  from  the  assignor,  and  the 
assignee  who  paid  under  those  circumstances  was  permitted  to 
recover  back  the  money  on  the  ground  that  the  corporation  had 
no  right  to  require  such  a  payment.  A  different  rule,  and,  as  it 
seems  to  us,  a  reasonable  one,  was  adopted  in  regard  to  the 
dividends  which  were  due  when  the  corporation  had  notice  of 
the  assignment.  The  money  then  being  in  the  hands  of  the 
company,  was  considered  as  appropriated  towards  a  debt  which 
was  then  actually  due.  But  tiie  company  were  held  ob?«ged  to 
make  the  transfer  on  the  day  when  the  last  installment  was 
paid,  and  the  assignee  was  to  have  the  dividends  thereafter  to 
be  made. 

It  does  not  appear  from  the  report  in  the  case  at  bar,  that 
there  were  any  dividends  in  the  defendants'  hands  at  the  time 
when  the  plaintiffs  demanded  the  transfer,  but  we  are  of  opin- 
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ion  ibat  wbateyer  money  thej  then  had  on  hand  should  be  con- 
sidered  as  pledged  towards  any  just  debt  which  was  then  due 
from  the  assignors.  Any  surplus  money  then  on  hand  would 
pass  with  the  shares,  in  Tirtue  of  the  assignment,  and  is  to  be 
added  to  the  value  of  the  shares.  But  the  defendants  have 
taken  the  shares  on  their  execution,  and  so  appropriated  the 
Bame  to  their  own  use. 

The  only  remaining  consideration  is,  by  what  rede  the  dam- 
ages shall  be  assessed.  For  the  defendants  it  is  contended,  on 
the  authority  of  Gray  ▼.  Portland  Bank,  3  Mass.  364  [3  Am. 
Dec.  156],  that  the  value  of  the  shares  at  the  time  of  the  de- 
mand and  refusal  to  transfer  them  should  be  the  measure  of 
damage.  It  has  been  contended  for  the  plaintiffs,  that  as  the 
defendants  have  taken  the  shares  for  which  the  plaintiffs  bad 
paid,  they  should  be  held  to  pay  as  much,  at  the  least,  as  they 
would  be  liable  to  pay  for  not  transferring  stock  which  had  been 
loaned,  or  stock  which  had  been  paid  for  in  advance,  according 
to  the  rule  adopted  in  New  York,  and  stated  in  Clark  v.  Finney, 
7  Cowen,  681,  and  the  oases  there  cited.  Speaking  for  myself 
onlj,  I  should  have  been  inclined  to  adopt  that  rule,  which 
would  have  charged  the  defendants  with  any  advance  upon  the 
value  between  the  time  of  the  demand  and  the  trial.  But  all 
mj  brethren  prefer  the  other  rule,  and  on  the  ground  that  the 
defendants  should  not  be  held  to  pay  more  for  this  property 
than  for  goods  which  they  had  wrongfully  converted  to  their 
own  use.  We  decided  in  Kennedy  v.  Whiiwell,  4  Pick.  466,  that 
in  trover  for  goods  the  rule  of  damages  in  this  commonwealth  is 
the  value  at  the  time  of  the  conversion,  notwithstanding  the 
goods  had  been  sold  at  an  advanced  price  before  the  trials  And 
it  is  to  be  observed  that  the  certainty  and  uniformity  of  a  rule 
may  be  of  more  public  utility  than  one  which  is  fluctuating, 
which  may  sometimes  do  more  exact  justice  in  a  particular  case. 

The  court  is  of  opinion,  therefore,  that  the  value  of  the  shares 
at  the  time  of  the  demand  and  refusal  to  transfer,  is  to  be  the 
measure  of  the  damage.  Interest  will  be  added  from  the  time 
of  the  demand,  on  the  amount  found  to  be  then  due,  in  lieu  of 
anj  dividends  which  may  have  been  subsequently  declared. 


Baeeb  v.  Bbiggs. 

[8  PiQxzsDio.  laa.] 
A  VnancT  will  not  bx  Sit  Asms  as  against  evidence,  where  there  is 
evidence  on  both  sides,  unless  where  it  is  manifest  that  the  jury  have 
miitaken  or  abused  their  trust. 
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Thb  Dsoz«asatxon8  or  One  who  is  ▲  OoMFKriNT  Wirmns  are  not  admis- 
■ible  to  charge  another. 

A  ScTBBTT  HAS  THE  SAMS  Defknsss  AT  Law,  in  Maa8achu«ettB»  when  soed 
alone,  as  be  would  have  in  equity. 

A  Creditor  Holding  Property  of  the  Principal  Bebtor  as  secnrity  for 
his  demand,  will  lose  his  remedy  against  the  surety  to  the  value  of  the 
property,  should  the  same  be  released  without  the  surety's  consent. 

I7  the  Surett  is  Told  by  the  Creditor  that  the  debt  is  paid,  and 
thereby  loses  an  opportunity  of  securing  himself,  he  is  discharged,  al- 
though the  debt  was  not  paid  and  the  creditor  acted  under  a  mistake. 

Where  a  Creditor  Ebcetved  the  Note  of  a  Third  Person  from  the 
principal  debtor,  and  gave  a  receipt  that  it  was  received  "  in  security  for 
all  notes  signed  by "  the  debtor,  in  an  action  against  the  surety,  parol 
evidence  was  admitted  to  show  that  the  note  was  received  in  payment, 
with  intent  to  discharge  the  debtor  and  his  surety. 

One  who  Writes  his  Name  on  the  Back  of  a  Note,  at  the  time  it  was 
made,  may  be  declared  against  as  an  original  promisor. 

Assumpsit  to  recover  the  amount  of  a  promissory  note.  One 
of  the  accounts  was  against  the  defendant,  as  maker.  The  note 
was  as  follows:  *'  Boston,  August  1, 1825.  For  value  received, 
I  promise  to  pay  Horace  Baker,  or  order,  the  sum  of  one  hun- 
dred and  sixty  dollars,  in  six  months  from  date,  with  interest. 
Isaac  Byan."  On  the  back  was  the  name  "  Otis  Briggs."  The 
signatures  of  Byan  and  Briggs  were  admitted.  The  defendant 
ealled  witnesses,  one  of  whom  testified  that  the  plaintiff  had 
told  him  that  he,  plaintiff,  had  obtained  his  pay  of  Byan,  and 
that  Briggs  was  clear;  that  he  had  purchased  from  Byan  a  note 
of  one  Thayer,  at  six  per  cent,  discount.  Another  witness  for 
the  defendant  gave  testimony,  from  which  it  appeared  that 
Baker  had  received  a  horse  and  gig  from  Byan  as  security  for 
the  debt,  but  had  parted  with  the  same  on  getting  the  Thayer 
note,  thinking  that  he  could  get  his  pay  from  that. 

The  plaintiff  offered  Byan  as  a  witness,  who  testified  that  he 
had  indorsed  the  Thayer  note  of  five  hundred  dollars  to  Baker, 
taking  a  receipt  from  him,  which  expressed  the  true  bargain  be- 
tween them  regarding  the  note;  that  he  had  lost  the  receipt,  but 
one  Bichardson  had  taken  an  exact  copy.  Biohardson  was 
called,  and  testified  that  he  had  taken  an  exact  copy  of  the 
receipt.  A  paper  was  handed,  containing  the  following,  which 
witness  said  was  the  copy  he  had  taken: 

"  Boston,  May  29,  1826.  This  is  to  certify  that  Horace 
Baker  holds  a  note  of  five  hundred  dollars,  signed  by  Libbeus 
Thayer,  of  Bandolph,  in  security  for  all  notes  signed  by  Isaao 
Byan,  of  West  Bridgewater.  Horace  Bakxb/' 


March.  1829.]  Baeeb  v.  Bbioos.  313 

There  was  other  testimony,  nnimportant  except  as  regards  the 
question  of  the  verdict's  being  against  the  evidence. 

The  instruotions  of  the  court,  excepted  to  by  the  plaintiff, 
appear  from  the  opinion.  Verdict  for  the  defendant.  Motion 
for  a  Dew  trial,  for  misinstruction  of  the  jury,  and  because  the 
verdict  was  against  evidence. 

Morey^  for  the  plaintiff.  Briggs  was  an  original  promisor: 
EvLiU  ▼.  Adams,  5  Mass.  358  [4  Am.  Dec.  68]  Carver  y.  Warren^ 
Id.  545;  Hemmenway  v.  Stone,  7  Id.  58  [5  Am.  Dec.  27J.  It  must 
appear  from  the  instrument  that  Briggs  was  surety  to  entitle  him 
to  the  privileges  of  one  as  against  Baker:  HwrU  y.  United  States, 
1  Gallison,  83;  Toumsend  y.  Eiddle,  2  N.  H.  448.  Byan's 
declarations  were  admissible  against  the  defendant:  Frye  v. 
Barker,  4  Pick.  382;  Hunt  ▼.  Bridgham,  2  Id.  581  [13  Am.  Dec. 
4581;  Howard  v.  CM,  3  Day,  309;  Wood  v.  Braddick,  1  Taunt. 
104;  Mdrlin  y.  Boot,  17  Mass.  227;  Grant  v.  Jackson,  Peake's  Cas. 
203;  Nichols  v.  Dowding^  1  Stark.  81;  Whitcomb  y.  Whiting,  2 
Doug.  652.  Parol  evidence  was  not  admissible  to  contradict 
the  receipt:  3  Stark,  on  Ev.  999,  1002,  1009;  Flint  y.  Sheldon, 
IdUass.  443  [7  Am.  Deo.  162];  Bobinson  v.  McDonnell,  2  Barn.  & 
Aid.  134;  Phil,  on  Ev.  495,  496,  c.  10,  sec.  2;  Munford  y. 
McPherson,  1  Johns.  414  [3  Am.  Dec.  339];  Stevens  y.  Cooper, 
1  Johns.  Ch.  425  [7  Am.  Dec.  499];  Lane  y.  Neale,  2  Stark.  105; 
Clark  T.  McMillan,  2  Car.  Law.  Bep.  265;  Hoare  v.  Graham,  3 
Campb.  57;  Hogg  v.  Snaith,  1  Taunt.  847.  The  verdict  was 
against  evidence. 

Band,  contra,  as  to  the  rights  of  sureties,  cited  King  v.  Batd^ 
win,  2  Johns.  Gh.  657. 

By  Court,  Pabkeb,  C.  J.  It  is  moved  to  set  aside  this  verdict 
on  the  ground  that  it  is  against  evidence,  notwithstanding 
there  was  a  great  deal  of  evidence  on  both  sides,  so  contra- 
dictory that  on  a  former  trial  the  jury  could  not  agree,  and  on 
this  trial  it  was  the  subject  of  elaborate  argument  and  scrrpu- 
louB  comparison  of  testimony.  If  under  these  circumstanoes 
a  verdict  can  be  set  aside  as  against  evidence,  no  action  can  be 
tried  which  may  not  be  brought  in  review  before  the  court  upon 
the  facts,  and  a  trial  by  jury  will  be  virtually  superseded. 
Perhaps  no  cause  which  really  has  two  sides  to  it  can  be  de- 
termined without  a  serious  belief  in  the  party  losing,  and 
perhaps  in  his  counsel,  that  the  verdict  was  wrong  and  against 
the  weight  of  the  evidence.  But  disputes  must  be  settled  and 
finiahed,  and  our  law  aiid  constitution  having  given  the  ulti- 
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mate  decision  upon  the  facts  to  the  jury,  to  set  aside  their 
verdict,  unless  in  extraordinary  cases,  where  it  is  manifest  that 
they  have  mistaken  or  abused  their  trust,  will  be  to  usurp  a 
power  which  has  been  carefully  and  properly  withheld  from  as. 

The  present  case  affords  an  illustration  of  the  principle  we 
feel  bound  to  adhere  to.  [The  chief  justice  here  examined  the 
evidence  on  the  question  whether  the  note  of  Thayer  was  taken 
by  the  plaintiff  in  payment  of  the  note  in  suit  or  only  as  a 
pledge,  and  concluded  by  saying  that  the  verdict  was  not  no- 
supported  by  the  evidence,  or  so  manifestly  against  the  weight 
of  it  as  to  justify  the  court  in  interfering.  ]  There  are  some  ques- 
tioDB,  however,  of  a  legal  character  which  the  plaintiff's  counsel 
have  very  properly  raised,  and  which  we  are  bound  to  decide. 

First,  it  was  objected  that  the  declaration  of  Byan  as  to  the 
terms  of  the  receipt,  and  of  his  agreement  with  the  plaintiff  in 
regard  to  Thayer's  note,  ought  to  have  been  admitted,  because 
he  was  a  paiiy  to  the  contract  with  the  defendant,  and  the  ad- 
missions and  confessions  of  one  are  evidence  against  the  other. 
We  believe  it  to  be  a  sound  principle  that  the  sayings  and 
declarations  of  one  who  is  a  competent  witness  in  a  cause,  are 
not  to  be  admitted  in  evidence  to  charge  another  upon  the  gen- 
eral ground  that  they  are  but  hearsay  evidence,  and  are  not 
the  best  evidence  which  the  case  affords.  Now  Byan  was  a 
competent  witness;  he  was  equally  interested  towards  both 
parties;  neither  party  could  object  to  him  if  offered  by  the 
other.  He  was  answerable  upon  the  note  himself  to  the 
plaintiff,  and  by  the  form  of  the  contract  he  was  answerable  to 
Briggs  if  Briggs  was  compelled  to  pay.  His  deposition  was  in 
the  case,  and  he  himself  was  within  the  city  when  the  cause 
was  tried.  We  think  it  impossible  to  suppose  that  under  these 
circumstances  his  declarations  should  be  received  to  charge 
Briggs  on  the  subject  to  which  those  declarations  referred,  vix., 
the  terms  of  the  receipt  he  had  taken  from  the  plaintiff  and 
the  nature  of  his  agreement  with  him.  In  the  cases  cited  by 
the  plaintiff's  counsel  in  support  of  this  objection,  the  con- 
fessions or  admissions  received  were  of  one  of  the  parties  in 
the  action,  and  where  necessarily  they  must  be  admitted,  and 
being  admitted,  they  are  to  affect  both.  But  in  this  case  the 
plaintiff  has  chosen  to  sever  the  two  parties  to  the  note,  leav- 
ing one  out  of  the  writ  who  is  a  competent  witness;  and  this 
puts  him  upon  the  footing  of  other  witnesses,  so  that  his  decla* 
rations,  not  itnder  oath,  can  not  be  admitted  to  affect  the  other 
party  to  the  contract:  Gibbs  v.  Bryant^  1  Pick.  118. 
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BeddeB,  Byan  himself  was  offered  as  a  witness  by  the  plaintiff, 
and  testified  in  the  oanse,  so  that  the  plaintiff  had  the  full 
benefit  of  his  knowledge,  and  therefore  can  not  complain  that 
his  dedaiations  were  rejected.  All  the  cases  cited  from  our 
reports  to  sustain  this  objection  are  where  the  admissions  or 
confessions  proved  were  made  by  parties  to  the  action  as  well 
as  to  the  contract.  And  we  do  not  find  in  any  of  the  other 
cases  cited  that  the  principle  is  extended  farther,  except  where 
the  admission  offered  is  to  take  the  case  out  of  the  statute  of 
limitations,  and  in  such  cases  it  seems  to  be  generally  admitted 
that  the  acknowledgment  of  one  party  to  the  contract,  though 
not  sued,  is  binding  upon  all  the  others.  There  may  be  other 
cases  in  which  the  acknowledgment  of  one  joint  contractor 
will  bind  the  others;  but  we  know  of  none  like  the  present,  in 
which  Byan  and  the  defendant  between  themselves  are  not  joint 
contractors,  but  Byan  is  the  debtor  and  the  defendant  is  the 
surety,  bo  that  they  are  not  quasi  partners  in  the  transaction. 
We  do  not  think  that  on  this  ground  the  verdict  ought  to  be 
set  aside. 

Again  it  is  objected,  that  in  summing  up  the  case  to  the  jury 
the  defendant  was  treated  as  a  surety,  and  therefore  as  entitled 
to  some  grounds  of  defense  which  would  not  affect  Byan  if  the 
sm't  were  against  him;  for  it  is  said  the  law  knows  no  difference 
between  principal  and  surety,  and  whatever  will  charge  the 
principal  will  charge  also  the  surety. 

In  the  case  of  The  People  v.  cTansen,  7  Johns.  837  [6  Am.  Dec. 
275],  it  was  held  by  the  court  that  whatever  would  discharge  a 
surety  in  equity,  would  be  a  good  defense  at  law;  and  this  same 
position  was  advanced  by  Lord  Loughborough  in  the  case  of 
Bees  V.  BerringUm^  2  Yes.  jun.  642.  The  same  principle  was 
adopted  by  this  court  in  the  case  of  Boston  Hat  Manufactory  v. 
Mesainger,  2  Pick.  228.  The  only  difficulty  seems  to  be  in  sepa- 
lating  the  principal  and  surety  where  they  are  sued  as  joint 
contiaotozB,  and  where  they  are  obliged  to  plead  jointly,  as  in 
case  of  joint  or  joint  and  several  promisors  or  obligors;  for  iu 
such  case,  at  law,  it  would  seem  they  must  stand  or  fall  to- 
gether, and  this  was  probably  the  reason,  as  suggested  by  Lord 
Loughborough,  of  resorting  to  chancery  for  the  relief  of 
sureties. 

Where  the  surety  or  his  representatives  are  sued  alone,  as 
was  the  case  in  The  People  v.  Jansen,  and  as  is  the  case  in  this 
action,  no  such  difficulty  occurs,  and  it  would  be  idle  to  render 
judgment  against  a  defendant,  who,  by  principles  of  law  ad< 
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ministered  in  a  court  of  equity,  would  have  a  right  to  an  injunc- 
tion against  the  party  claimiug  to  enforce  such  judgment.  In 
this  commonwealth^  where  there  is  no  power  to  award  an  in- 
junction against  proceedings  at  law,  and  where  whatever  equit- 
able jurisdiction  exists  is  exercised  by  the  same  tribunal,  the 
absurdity  of  driving  the  party  for  relief  to  another  process  is 
still  more  apparent.  Now  it  seems  to  be  a  well-settled  princi- 
ple in  equity,  that  a  creditor  who  has  the  personal  contract  of 
his  debtor,  with  a  surety,  and  has  also,  or  takes  afterward, 
property  from  the  principal  as  a  pledge  or  security  for  his  debt, 
is  to  hold  the  property  fairly  and  impartially  for  the  benefit  of 
the  surety  as  well  as  himself,  and  if  he  parts  with  it  without 
the  knowledge  or  against  the  will  of  the  surety,  he  shall  lose 
his  claim  against  the  surety  to  the  amount  of  the  property  so 
surrendered. 

In  the  case  of  Hayes  v.  Ward,  4  Johns.  Ch.  129  [8  Am.  Dec. 
554],  this  doctrine  is  folly  established.  The  chancellor  says: 
"  There  would  be  much  equity  in  the  plaintiff's  case  if  it  should 
finally  appear  that  the  defendant  had  by  his  own  act  rendered 
the  adequate  security,  which  he  took  from  the  principal  debtor, 
illegal  and  void.  The  very  taking  of  that  security  by  him  may 
have  excited  confidence  in  the  surety,  and  lulled  him  to  sleep, 
and  depnved  him  of  taking  other  and  sound  security  for  his  own 
eventual  responsibility  until  it  was  too  late,  and  the  rights  of 
third  persons  had  intervened."  The  learned  chancellor  drew 
his  principle  from  the  great  source  of  equity,  the  civil  law,  and 
he  cites  many  authors  to  support  it;  but  it  is  a  principle  of 
natural  justice  also,  and  therefore  ought  to  be  recognized  and  en- 
forced by  the  common  law.  Law  v.  E.  I.  Go.,  4  Yes.  829,  and 
Praed  v.  Gardiner,  2  Cox,  86,  are  strong  in  support  of  this  point. 

There  are  also  cases  at  common  law  of  the  same  import.  In 
the  case  of  Commonwealth  v.  Vanderslice,  8  Serg.  &  B.  457, 
this  principle  was  adopted,  and  the  judge  who  delivered  the 
opinion  of  the  court  says,  there  is  no  clearer  rule  in  equity  than 
that  where  the  creditor  has  the  means  of  satisfaction  in  his 
hands  and  chooses  not  to  retain  it,  but  suffers  it  to  pass  into 
the  hands  of  the  principal,  the  surety  can  never  be  called  on. 
And  in  a  subsequent  case,  Lichienihaler  v.  Thompson,  13  Set^  & 
B.  157  [15  Am.  Dec.  581],  the  same  principle  is  acted  on;  and  in- 
deed carried  somewhat  further,  for  it  is  said  by  the  court  that 
when  the  creditor  has  the  means  of  satisfaction  actually  or 
potentially  in  his  hands  and  does  not  choose  to  retain  it,  the 
surety  is  discharged. 
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With  regard  to  the  questioa  whether  the  defendant  was  izi 
point  of  fact  surety  or  not,  it  seems  that  it  was  not  raised  at  the 
trial  any  further  than  to  show  that  he  was  properly  declared 
•gainst  as  an  original  promisor.  The  note  was  made  by  Byan 
to  the  plaintiff,  and  the  name  of  the  defendant  written  on  the 
back.  Supposing  this  was  done  when  the  note  was  made  (and 
there  was  no  evidence  to  the  contrary),  according  to  several 
decisions  it  was  right  to  declare  against  him  as  promisor;  but 
Btill  he  stood  in  relation  to  Byan  as  a  surety,  and  was  entitled 
to  any  advantages  belonging  to  that  character,  as  he  would  if 
his  name  had  been  put  on  the  face  of  the  note,  when  he  might 
prove  that  he  was  only  surety,  and  if  the  creditor  had  done  any 
act  which  could  in  law  discharge  a  surety,  he  might  prove  that 
in  bis  defense. 

Mere  delay  or  negligence  to  call  upon  or  compel  the  princi- 
pal to  pay,  would  not  give  the  surety  a  defense,  but  acts  done 
which  would  tend  to  prejudice  him,  or  deprive  him  of  the  power 
of  obtaining  indemnity,  would,  as  appears  by  the  case  of  Hunt  v. 
Bridgham,  2  Pick.  583  [13  Am.  Dec.  458].  It  is  said  there  was  no 
evidence  iu  the  case  tending  to  show  that  Briggs  was  a  surety. 
Bnt  the  form  of  the  note  was  some  evidence.  The  conduct  of 
the  plaintiff  in  obtaining  security  of  Byan  alone  on  his  horse 
^d  gig>  the  declaration  of  the  plaintiff  that  Briggs  was  clear  of 
the  note,  all  had  that  tendency;  and  it  was  not  put  to  the  jury, 
because  it  was  taken  for  granted,  in  the  course  of  the  trial,  that 
BQch  was  the  relation  between  Byan  and  Briggs.  By  my  min- 
utes of  the  trial,  it  appears  that  the  defense  was  opened  by 
stating:  1.  That  the  note  was  paid  by  Byan;  2.  That  though 
by  the  form  of  the  contract  the  defendant  was  chargeable  as 
promisor,  yet  he  was  in  fact  surety  for  Byan,  and  that  payment 
or  security  given  by  the  principal  would  discharge  him;  and  in 
nmming  up  the  evidence  by  the  counsel  for  the  defendant, 
stress  was  laid  upon  all  the  circumstances  which  tended  to  dis- 
charge him  as  surety.  The  plaintiff's  counsel,  in  his  closing 
aigument,  did  not  deny  that  such  was  the  relation  of  Briggs, 
bat  insisted  he  was,  notwithstanding,  liable,  unless  the  note  was 
actually  paid.  In  this  state  of  things,  I  charged  the  jury.  Prob- 
aUj,  if  the  counsel  who  argued  the  cause  to  the  jury  had  been 
present  at  this  aigument,  this  point  would  not  have  been  in- 
sisted on.  At  any  rate,  we  think  it  can  not  now  be  taken  ad- 
vantage of.  The  jury  were  instructed,  that  if  they  believed  the 
plaintiff  told  the  defendant  that  the  note  in  the  suit  was  paid, 
intending  to  be  so  understood,  and  that  the  defendant  was  clear 
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of  it,  as  testified  by  the  first  witness,  and  that  in  consequence 
the  defendant  lost  an  opportunity  to  secure  himself  against 
Byan,  the  defendant  would,  be  discharged,  though  in  point  of 
law  the  transaction  in  relation  to  Thayer's  note  was  not  a  pay- 
ment. We  think  the  charge  in  this  respect  was  legally  correct. 
It  is  said  there  was  no  evidence,  that  any  such  consequence  as 
is  supposed,  followed;  if  so,  it  is  not  to  be  presumed  that  the 
jury  found  for  the  defendant  on  this  point. 

As  to  the  conclusiyeness  of  the  receipt,  the  very  question  was, 
what  did  the  receipt  purport?  It  was  only  collateral  matter, 
and  therefore  capable  of  being  explained.  The  objection  to 
parol  evidence  does  not  apply,  where  it  is  **  offered,  not  for  the 
purpose  of  contradicting  or  varying  the  effect  of  a  written  con- 
tract of  admitted  authority,  but  where,  on  the  contrary,  it  is 
offered  in  order  to  disprove  the  legal  existence  or  rebut  the  opera* 
tion  of  the  instrument:"  8  Stark.  Ev.  1015.  ''In  general, 
where  a  written  document  is  given  in  evidence  as  containing  an 
admission  by  the  adversary,  parol  evidence  is  admissible  to  ex- 
plain it,  or  show  that  it  originated  in  mistake:"  Id.  1020. 

It  is  also  objected,  that  the  jury  were  instructed,  that  if  tbe 
plaintiff  had  in  his  possession  personal  property  of  Byan,  which  he 
held  as  security  for  this  note,  and  suffered  it  to  pass  back  into  the 
hands  of  Byan  without  the  consent  or  knowledge  of  Briggs,  the 
latter  would  thereby  be  discharged  of  his  liability.  This  was 
certainly  right,  for  such  conduct  would  be  a  fraud  upon  a  surety. 
It  is  said  that  a  creditor  may  exercise  his  discretion  and  surren- 
der one  species  of  security  for  another,  or  if  he  has  an  excess  of 
security,  he  may  give  up  a  part.  Undoubtedly  he  may,  but  it 
is  at  his  own  risk.  If  the  part  he  retains  fails,  the  loss  ought 
to  be  his  own.  Fair  dealing  requires  that  he  should  consult 
the  safety  of  the  surety  when  he  has  the  means  in  his  hands. 
It  is  denied  that  the  horse  and  gig  were  ever  in  the  actual  x>08- 
session  of  the  plaintiff;  but  this  was  a  fact  for  the  juiy  to  de- 
cide. The  witness  asked  him  why^e  did  not  keep  possession, 
and  instead  of  denying  that  he  had  had  possession,  he  gave  a 
reason  for  parting  with  it. 

The  cases  in  1  Gall.  83,  and  2  N.  H.  418,  were  cited  to 
maintain  the  position  taken  by  the  plaintiff's  counsel,  that 
the  character  of  surety  can  not  be  set  up,  uuIcks  it  appears  on 
the  instrument  itself,  that  the  party  signed  as  surety.  Neither 
of  the  cases  goes  that  length.  That  in  Qallison  suggests  it  aa 
a  matter  of  doubt.  The  case  in  New  Hampshire  also  speaks 
hypothetically;  admitting  by  in^lication,  that  if  the  plaintiff 
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hew  bj  the  form  of  the  contract  or  otherwiae,  the  fact  that  the 
defendant  was  soretyy  the  objection  wonld  be  avoided.  But 
this  point  was  not  necessaiy  to  the  decision  of  either  of  the 
oases,  and  is  not  adjudicated. 

Upon  the  whole  matter,  therefore,  we  think  the  Terdict  is 
right,  and  that  judgment  must  be  rendered  for  the  defendant 
thereon. 

Riuuss  OF  SuBiTT  by  failure  to  sue,  tee  Bruce  v,  Edwards^  18  Am.  Deo. 
li  lad  note;  by  extension  of  time  given  to  the  debtor,  see  Brown  ▼.  Wrighi^ 
Iil9Q,  endnote. 


Natlor  t\  Denote. 

[8  Pzoksbhio,  196.] 

OooDB  Shiffsd  axk  in  TBAKSiru  until  tftken  poeseedon  of  on  behalf  of  tho 
oonaigroWi 

HiGBT  or  SiOFPAOX  IV  Tbanbitv  if  not  defeated  by  the  attaohment  of  the 
goods  on  board  the  veeeel  as  the  property  of  the  oonsignee. 

Riosr  or  Sioppaox  in  Tranbitu  is  Advkbsb  to  the  oonsignee,  yet  is  not 
defeated  by  a  relinquishment  by  him  of  the  consignment. 

Wmu  Goods  on  Board  or  a  VsassL  were  stated  by  an  officer  to  be  attached, 
who^  however,  did  not  go  below  or  see  them,  as  they  were  in  the  lower 
hold,  coyered  by  other  goods,  but  who  paid  the  freight  to  the  master  and 
left  a  keeper  in  charge,  who  took  possession  several  days  after,  when  the 
goods  were  hoisted  from  the  hold,  li  seems  that  these  proceedings  con* 
stitnted  a  valid  attachment 

BiFLaviii  for  eight  cases  of  steel  and  a  cask  of  hardware. 
The  defendant  was  sheriff,  and  had  attached  the  goods  as  the 
property  of  Pickering  in  a  suit  by  one  Yose.  The  facts  appear 
bom  the  opinion  of  the  court  to  whom  the  cause  was  sub- 
mitted. 

J  Pickering  and  Coohe^  for  the  plaintiffs.  The  attachment  was 
a  nullity,  the  goods  not  being  actually  seized:  Lane  v.  Jackson^ 
5  Mass.  163;  Bmd  v.  Padel/ord,  12  Id.  394;  Phillipa  ▼.  Bridge, 
11  Id.  242;  Lyman  v.  Lyman,  Id.  317;  Knap  v.  Sprague,  9  Id. 
i58  [6  Am.  Dec.  64];  Vinton  v.  Bradford,  13  Id.  114  [7  Am.  Dec. 
119);  Denny  Y.  Warren,  16  Id.  420;  Bagley  v.  White,  4  Pick.  395 
[16  Am.  Deo.  363].  Plaintiffs'  right  to  stop  in  transitu  is  not 
defeated  by  an  intenrening  attachment:  SmiOi  v.  Ooss,  1  Campb. 
M2;  Feise  v.  Wray,  8  East,  93;  Northey  v.  lield,  2  Esp.  613; 
IaU  t.  Gatdey,  7  Taunt.  169;  Parker  v.  Mclver,  1  Desau.  274. 

B.  Eubbard  and  W.  Austin,  contra.  The  o£Bcer's  return  is  con- 
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elusive  that  the  Attachment  was  complete:  Slayton  ▼.  Chester^  4 
Mass.  478;  BoU  y.  BumeU,  9  Id.  96;  Eastabrook  v.  Hapgood,  10 
Id.  313;  Bean  v.  Parker,  17  Id.  591.  The  right  of  stoppage  m 
tran«Uu  could  not  arise,  as  the  consignee  was  hot  insolvent 
when  the  vessel  arrived:  Sitibbs  v.  Lund,  7  Mass.  453  [5  Am. 
Dec.  63 1;  IlBley  v.  Stubbs,  9  Id.  65  [6  Am.  Deo.  29]. 

By  Court,  Pabxbb,  C.  J.  The  question  presented  bj  this  re- 
port is,  whether  the  plainti&  have  the  property  in  the  goods 
taken  by  the  defendant  under  the  writ  of  attachment,  in  virtue 
of  which  he  acted;  and  this  depends  upon  their  right  to  rescind 
the  contract  of  sale,  under  which  the  goods  were  shipped  by  their 
agent  in  Liverpool.  All  the  facts  appear  in  this  case,  which 
by  the  law  merchant  are  necessary  to  constitute  the  right  of 
the  vendor  to  take  the  goods,  before  they  come  into  the  posses- 
sion of  the  vendee.  The  goods  were  shipped  by  the  plaintiffs 
in  England  to  Pickering,  a  merchant  in  Portsmouth,  on  an 
order  sent  out  by  him;  they  were  shipped  on  his  account  and 
risk,  upon  a  credit  of  four  months;  they  arrived  in  the  port  of 
Boston,  but  before  they  were  delivered  to  the  consignee,  or 
were  unladen  from  the  vessel,  they  were  demanded  by  an  agent 
of  the  plaintiffs,  who  had  procured  a  relinquishment  of  the  oon- 
signment,  the  consignee  having  become  insolvent,  ^ere  can 
be  no  doubt  that  the  goods  were  then  in  transUu^  for  notwith- 
standing the  arrival  of  the  vessel,  they  had  not  been  disohaiged 
from  the  ship,  nor  had  they  been  taken  possession  of  by  any 
one  for  the  consignee. 

What  then  are  the  objections  to  the  plaintiffs^  tight  to  recover  ? 
The  owner  or  master  of  the  ship  had  no  right  to  retain  the 
goods;  for  the  freight,  on  account  of  which  alone  they  had  a 
lien,  had  been  offered  to  be  paid. 

But  it  is  said,  that  before  any  claim  was  made  for  the  goods 
by  the  agent  of  the  plaintiffs,  they  were  attached  by  the  de- 
fendant as  the  property  of  Pickering;  and  the  retam  of  the 
officer  is  said  to  be  conclusive  of  this  fact.  The  fact  of  an  attach- 
ment is  disputed,  because,  by  the  parol  evidence,  it  appears 
that  there  was  no  actual  seizure  of  the  goods  by  the  officer 
before  the  claim  of  the  plaintiffs  was  made  known  to  the  master 
of  the  ship.  On  the  other  band,  it  is  said  that  the  officer's 
return  is  conclusive  of  the  attachment;  and  even  if  it  is  not 
conclusive,  the  officer  having  made  a  demand  of  the  goods,  ten- 
dered the  freight,  placed  a  keeper  in  the  vessel,  with  orders  to 
take  possession  of  the  goods  as  the}'  should  come  out  of  the 
bold,  and  afterwards  having  obtained  actual  possession,  the 
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attachment  was  complete.  We  are  inclined  to  this  opinion, 
but  we  do  not  think  the  point  material.  For  if  the  plaintifb 
had  the  right  of  stopping  and  reclaiming  the  goods,  and  duly 
exercised  Uie  right,  the  intervening  attachment  could  not  defeat 
it.  This  right  is  founded  upon  an  implied  condition  in  the 
Bale,  that  if  the  vendee  should  become  actually  insolvent,  be- 
tween the  shipment  of  the  goods  and  the  reception  of  them  by 
the  vendee,  the  vendor  shaU  have  the  right  to  rescind  the  con- 
tract and  reclaim  the  goods.  To  allow  an  attachment  before 
the  transit  is  at  an  end,  to  have  effect,  vdll  be  to  defeat  a  ua^ 
fill  and  necessary  provision  of  the  law  merchant. 

But  it  is  thought  that  the  transactions  between  the  agent  of 
the  plaintiflEs  and  the  consignee  show  that  the  right  of  Btop})ing 
in  transiUL  did  not  exist,  or  that  it  was  not  so  exercised  as  to 
vest  the  property  in  the  plaintiffs,  because  it  is  alleged  that  the 
right  is  adverse  to  that  of  the  consignee,  and  must  be  exercised 
adversely;  whereas  the  act  of  the  agent  was  with  the  consent, 
and  in  virtue  of  an  agreement  with  the  consignee,  as  is  proved 
hj  the  writings  and  papers  referred  to.  The  case  of  Sifflcen  v. 
Trniy,6  East,  871,  has  been  cited  in  support  of  this  doctrine. 
There  are  other  cases  of  the  same  character,  all  of  which  show 
that  when  the  vendor  claims  title  under  the  vendee,  as  by  in- 
doTBement  of  the  bill  of  lading,  or  by  any  other  act  of  transfer, 
he  does  not  rely  upon  his  own  right  of  stopping  in  iretnsiiu;  but, 
on  the  contrary,  he  affirms  and  establishes  the  sale  in  a  manner 
inconsistent  with  that  right.  We  suppose  this  doctrine  is  cor- 
net; indeed,  it  has  been  adopted  by  this  court  in  the  case  of 
Lane  v.  Jachmm^  cited  in  the  argument.  But  we  understand  this 
doctrine  to  mean  no  more  than  that  the  right  of  stopping  in 
trwngitu,  can  not  be  exercised  under  a  title  derived  from  the  con- 
signee, nor  that  it  shall  be  exercised  in  hostility  to  him;  for  we 
find  it  laid  down  in  the  same  case  of  Lane  v.  Jackson,  and  in 
Feim  v.  TFmy,8  East,  93,  that  the  consignment  may  be  refused, 
and  that,  even  by  the  direction  of  the  consignee,  some  stranger 
may  be  appointed  to  take  possession  of  Jihe  goods  for  the  con- 
Bgnor,  tiion^  he  may  be  absent,  and  if  he  consents  afterwards, 
the  rennding  of  the  sale  is  complete. 

ISns  explanation  of  the  doctrine  is  recognized  in  Scholftdd  v. 
BeQ,  14  Mass.  40,  in  which  case  even  the  indorsement  of  the 
bin  of  lading  by  the  consignee  was  not  held  to  affect  the  right 
of  stopping  in  trangUu^  it  appearing  that  the  act  was  done  with 
a  view  to  facilitate  the  rescission  of  the  contract.  In  this  case, 
the  conaignee  has  done  nothing  more  than  relinqniah  his  oom^ 
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Bignment,  and  the  plaintiffs  depend  upon  their  original  prop- 
erty, and  not  upon  any  transfer  or  conveyance  from  the  vendee. 

It  is  objected  also  to  the  exercise  of  this  right  by  the 
plaintiffs,  that  the  consignee  did  not  become  insolvent  until 
after  the  arrival  of  the  goods;  by  which  it  is  supposed  to  be 
meant  that  his  insolvency  was  not  known  or  declared.  But  we 
do  not  see  how  this  can  affect  the  question.  We  do  not  find 
that  the  right  of  stopping  depends  upon  a  declared  insolvency 
or  open  bankruptcy,  before  the  arrival  of  the  goods.  It  is 
enough  that  the  affairs  of  the  consignee  are  so  involved,  that  he 
is  unable  to  pay  for  the  goods,  if  he  was  to  pay  on  delivery;  or, 
that  he  has  become  actually  insolvent  before  he  shall  have  taken 
possession. 

The  insolvency  of  this  consignee  was  public  before  the  goods 
came  to  his  possession,  and  before  the  plaintiflh  claimed  them; 
which  is  enough  to  establish  their  right 
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Tmat  Powxb  18  JumciAL  which  is  vested  in  themayor  nd  aldermen  of  the 
eity  of  Boston,  m  to  laying  ont  or  widening  streets,  "  whenever  in  tfaeir 
opinion  the  safety  or  oonvenienoe  of  the  inhabitants  of  said  town  shsll 
require  it,**  and  a  certiorari  lies  to  remove  their  prooeedings  in  sach  a 


Whkbs  thb  Mayor  axtd  Aldkbmbn  Adjudob  Nkoishary  the  widening  of 
a  certain  street^  the  fact  that  a  private  individual  gave  a  bcoid  to  oontrib- 
nte  to  the  expense  will  not  vitiate  the  proceedings,  if  such  bond  was  not 
made  the  basis  of  their  adjudication^  and  the  benefit  really  for  the  indi« 
vidual  and  but  oolorably  for  the  city. 

PsnnoN  for  certiorari.     The  opinion  states  the  case. 

Band,  for  the  petitioner.  Certiorari  lies  in  this  inatanoe: 
CommonweaUh  v.  Sessions  of  Middlesex,  9  Mass.  888;  Com.  Dig., 
Certiorari,  A,  1;  OroenweU's  case,  1  Ld.  Baym.  454;  S  C,  1 
Salk.  144;  Anonymous,  Id.  14C;  Bex  v.  Liverpool,  4  Burr.  2244. 
The  mayor  and  aldermen  have  exceeded  their  powers,  as  they 
have  laid  out  this  street  on  the  ground  of  the  indemnity  offered, 
and  not  exclusively  at  the  expense  of  the  city:  CommonweaUh 
V.  Sawin,  2  Pick.  547;  OommxmweaUh  v.  Cambridge,  7  Mass. 
158. 


Pickering  and  Curtis,  centra.    Certiorari  does  not  lie  to 
view  the  discretionary  acts  of  a  lower  tribunal:  Com.  Di^^.,  Cer- 
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tiomri,  A,  1 :  The  King  t.  Beeve,  1  W.  Bl.  288;  Laioton  v.  Com- 
nMtionen  of  Cambridge,  2  Cai.  181;  The  King  v.  King,  2  T.  R. 
234.  The  board  in  this  case  did  not  act  judicially,  but  ministe- 
riallj:  Baxter  y.  Taber,  4  Mass.  861;  Harlow  v.  Pike,  8  Oreenl. 
438.  The  granting  of  this  writ  is  discretionary  with  the  court, 
and  they  will  not  grant  it  unless  injustice  has  been  done:  Com. 
Dig.,  Certiorari,  D;  Drown  t.  Slimpson,  2  Mass.  245;  Ex  parte 
Waion,  11  Id.  417;  Lees  v.  ChOds,  17  Id.  851. 

By  Court,  Wilds,  J.  This  is  a  motion  for  a  writ  of  certiorari 
to  the  mayor  and  aldermen  of  the  city  of  Boston,  to  remove 
their  proceedings  in  laying  out  and  widening  a  certain  street, 
called  Doane  street,  which  proceedings  the  complainant  alleges 
are  erroneous  and  irregular.  To  this  motion  two  objections 
are  made  on  the  part  of  the  respondents:  1.  That  a  writ  of 
certiorari  will  not  lie  to  the  mayor  and  aldermen,  they  not  be« 
iog  constituted,  as  it  is  said,  a  judicial  tribunal.  2.  That  the 
proceedings  are  valid  and  in  no  respect  erroneous. 

In  regard  to  the  first  objection,  the  question  is,  whether  the 
power  vested  in  the  mayor  and  aldermen,  as  to  the  laying  out 
and  alteration  of  streets  and  ways,  is  judicial  or  ministerial. 
By  the  statute  of  1804,  c.  78,  the  selectmen  of  the  town  of  Bos- 
ton were  empowered  to  lay  out  or  widen  any  street, "  whenever, 
in  their  opinion,  the  safety  and  convenience  of  the  inhabitants 
of  said  town  shall  require  it."  And  by  the  thirteenth  section 
of  the  city  charter  this  power  is  vested  in  the  mayor  and  alder- 
men. We  can  not  doubt  that  the  power  thus  conferred  is  judi- 
cial, for  before  the  mayor  and  aldermen  can  proceed  to  lay  out 
a  new  street,  or  to  widen  an  old  one,  they  are  required  to  adju- 
dicate on  the  question  whether  the  safety  or  convenience  of  the 
citizens  requires  such  a  laying  out  or  alteration.  It  is  a  power 
eimilar  to  that  vested  in  county  commissioners  in  relation  to 
highways,  and  no  reason  can  be  given  why  a  writ  of  certiorari 
ehould  lie  to  those  commissioners  and  not  to  the  mayor  and 
aldermen  of  the  city  of  Boston.  Whether  certiorari  will  lie  to 
qoash  the  proceedings  of  the  selectmen  of  other  towns  in  the 
laying  out  of  town  ways,  is  a  question  not  raised  in  this  case; 
tor  the  power  vested  in  the  mayor  and  aldermen  is  essentially 
different  from  that  vested  in  the  selectmen  of  towns.  They 
have  only  the  power  to  lay  out  town  ways,  but  not  to  establish 
thfm.    This  can  only  be  done  by  the  authority  of  the  town. 

It  has  been  contended  that  certiorari  will  not  lie  to  a  court 
newly  instituted  and  empowered  to  proceed  by  methods  un- 
known io  the  common  law,  and  a  case  from  Siderfin  was  cited 
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in  BoppoYi  of  this  podtian.  This  is  tnie  as  to  writs  of  error,  but 
not  as  to  writs  of  oertiorarL  The  law  seems  to  be  well  settled 
that  certiorari  may  be  awarded  to  remove  the  prooeedings  from 
any  inferior  ooort,  whether  it  be  of  ancient  or  newlj  created 
joriadiction,  or  whether  it  proceeds  according  to  the  coorse  of  the 
common  hiw  or  not:  Bac  Abr.,  Certiorari,  B;  also,  Eiror,  A, 
8,  and  the  caeea  there  cited.  This  doctrine  was  laid  down  in 
the  case  of  OroenweU  t.  Bunodt^  1  Salk.  144,  in  which  it  was 
held  that  certiorari  would  lie  to  the  censors  of  the  college  of 
physicians.  It  is  more  fully  reported  in  1  Ld.  Baym.  469,  and 
appears  to  have  been  a  case  well  considered.  So  it  was  decided 
in  a  case  cited  in  OroenweU  t.  BurvoeU,  that  a  certiorari  would 
lie  to  commissioners  of  sewers.  The  same  principle  was  main- 
tained in  the  case  of  the  Caerdiffe  Bridge,  1  Ld.  Baym.  580, 
where  the  court  say  they  will  examine  the  proceedings  of  all 
jurisdictions  created  by  act  of  parliament,  to  the  end  that  the 
court  may  see  whether  they  keep  themselves  within  their  juris- 
diction. And  in  the  case  of  Lawton  ei  al.  v.  Oamndsaioners  oj 
Highways,  etc,  2  Gai.  182,  Spencer,  J.,  says«  that  '*  the  authori- 
ties to  the  point  decided  in  the  case  of  the  Caerdiffe  Bridge  were 
so  numerous  and  uniform,  that  it  could  not  be  necessary  to  en- 
large." And  he  adds,  that  *'  the  necessity  of  a  superintending 
power  to  restrain  and  correct  partialities  and  irregularities  which 
may  be  committed  by  inferior  officers,  is  so  obvious  and  indis- 
pensable, that  the  court  ought  by  no  means  to  deny  themselves 
a  power  of  such  salutaiy  influence."  So  in  the  case  of  Wood  v. 
Peake,  8  Johns.  54,^  it  was  held  that  the  appointment  of  a  con- 
stable by  three  justices,  they  having  jurisdiction  of  the  subjecfr- 
matter,  is  a  judicial  act,  and  remains  valid  until  it  is  set  aside 
or  quashed  in  the  regular  course  by  certiorari;  and  the  same 
principle  is  recognized  in  the  case  of  WUdy  v.  WaMiwm,  16 
Johns.  49.  Cases  might  be  multiplied,  but  it  would  be  useless. 
The  uniform  distinction  is  between  judicial  and  ministiftrial 
acts;  the  former  being  only  voidable  for  error,  and  the  latter  be- 
ing merely  void  if  not  done  in  pursuance  of  lawful  authority. 
And  as  judicial  acts  are  valid  until  reversed  for  error,  a  writ  of 
error  or  a  certiorari  will  lie  in  all  such  cases.  If  the  proceed- 
ings  are  in  a  court  of  record,  according  to  the  course  of  the  com- 
mon law,  a  writ  of  error  is  the  proper  remedy  to  reverse  or  va- 
cate an  erroneous  judgment,  otherwise  the  remedy  is  by  cec^ 

tioran. 
2.  The  remaining  question  is,  whether  these  prooeedinga  are 
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erroneouB.  The  error  assigned  is,  that  the  petitioner's  land  was 
taken  for  the  accommodation  of  priTate  individuals,  aad  not  ior 
pnhlio  uses,  in  yiolation  of  the  tenth  article  of  the  deelaration 
of  rights.  But  this,  we  think,  has  not  been  made  to  f^pear. 
The  record  shows  that  the  mayor  and  aldermen  have  adjudi- 
cated on  the  subject,  and  that  they  expressly  vesolTed  that  the 
public  safety  and  couTenience  required  that  the  street  in  ques- 
tion should  be  widened.  The  sum  of  three  thousand  five  hun- 
dred dollars  was  appropriated  to  that  purpose,  and  it  is  does  not 
appear  with  certainty  that  the  sum  was  not  sufficient  to  defray 
the  damages  and  expenses  resulting  from  the  meaaure;  but  if 
this  did  appear,  it  would  not  prove  that  the  land  taken  was  not 
appropriated  to  public  use.  If  the  public  necessity  and  con- 
Tenience  required  the  alteration,  it  is  immaterial  at  whose  ex- 
pense it  was  made.  A  donation  or  contribution  from  indiriduala 
to  relieTe  the  burden  upon  the  city  has  no  tendency  to  prove 
that  the  enlargement  of  the  street  was  not  a  puWo  benefit.  A 
street  or  highway  is  not  the  less  pubUo,  because  it  apoommodatea 
some  individuals  more  than  others;  for  this  is  the  case  in  ragavd 
to  all  streets  and  ways,  and  is  as  i^plicable  to  Washington 
street  as  to  the  most  insignificant  lane  in  the  city.  All  town 
ways,  although  in  the  Stat.  1786,  c.  67,  they  are  den0mina;ted  par- 
tkmlar  and  private  ways,  are,  in  truth,  public  highways;  for  the 
public,  without  discrimination,  has  the  right  to  use  them.  And 
this  is  true  as  to  all  open  ways,  and  it  is  emphatically  true  in 
respect  to  the  streets  of  the  metropolis  and  other  large  towns; 
nor  is  it  mateiial  at  whose  expense  such  streets  are  laid  out  or  al- 
tered. If  the  legislature  should  provide  for  its  being  done  at 
the  expense  of  the  abutters,  this  clearly  would  be  valid,  and  no 
infringement  of  the  tenth  article.  Such  we  understand  the  law 
to  be  in  New  Tork,  and  its  validity,  we  believe,  has  never  been 
questioned,  although  it  is  well  known  that  the  principle  asserted 
in  our  tenth  article  of  the  declaration  of  rights  has  ever  been 
held  sacred  by  the  courts  of  that  state,  as  a  principle  of  natural 
justice  and  universal  obligation. 

As  to  the  case  of  Commonwedlih  v.  Sawin^  2  Pick.  647,  it  is 
distinguished  from  this  in  a  most  important  point.  In  that 
case  it  appeared  that  common  convenience  and  necessity  did  not 
require  the  road  prayed  for  to  be  laid  out  wholly  at  the  expense 
of  the  town;  and  it  was  so  adjudged  by  the  court  of  sessions. 
And  it  is  expresdy  said  in  that  case,  that  the  court  did  not  de- 
cide that  a  bond  given  by  an  individual  interested  in  a  road,  to 
lelieive  the  town,  was  illegal;  but  only  that  such  a  bargain  should 
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not  be  the  basis  of  an  adjudication  in  favor  of  a  road.  And  the 
same  distinction  is  noticed  by  Parsons,  0.  J.,  in  the  case  of 
CommonweaUh  v.  Cambridge^  7  Mass.  167.  His  remarks  are 
applied  to  streets  or  ways  laid  out  "  colorably  for  the  use  of  a 
town,  but  really  for  the  benefit  of  an  individual/' 

In  the  present  case  it  has  been  adjudicated,  in  unqualified 
terms,  that  the  public  safety  and  couvenience  required  that  the 
street  in  question  should  be  widened.  The  bond  given  by 
Adams  and  others  is  not  made  the  basis  of  the  adjudication,  and 
it  is  impossible  for  us  to  determine  that  it  would  not  have  been 
made,  if  no  such  bond  had  been  given.  This  is  a  matter  off  oon* 
jecture,  upon  which  no  certain  judgment  can  be  founded.  Evexy 
presumption  is  to  be  made  in  favor  of  the  regularity  of  the  pro- 
ceedings, and  they  are  not  to  be  vacated,  unless  it  can  be  made 
to  appear  with  certainty  that  they  are  irregular  or  erroneous, 
and  this  certainly  does  not  api>ear.  The  proceedings  of  the 
mayor  and  aldermen,  previous  to  the  final  adjudication,  may 
well  be  considered  without  giving  them  a  strained  construction, 
as  proposals  thrown  out  with  a  view  to  procure  aid  towards  de- 
fraying the  expenses  of  the  proposed  measure,  and  thus  to  re- 
lieve the  city  from  a  part  of  the  public  burden;  and  in  this  there 
was  nothing  ill^al  or  irregular. 

We  are  therefore  of  opinion  that  there  is  no  error  in  the  pro- 
ceedings, and  that  the  petition  for  a  certiorari  must  be  di^ 
missed. 

CsBnoRABi  TO  fisTiBW  FnoonDDrGs  or  GcvBunoaraAL 
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Wmots  A  GaAMT  WAS  liADB  OF  A  BiOBT  to  enot  a  dam  on  the  gnBtoe*li 
Und  on  one  aide  of  a  atream,  to  the  grantor'a  land  on  the  other,  at  about 
dxty  rods  below  oertain  milla  of  the  grantor,  the  erection  of  the  dnm 
more  than  sixty  rode  below  and  its  sabeeqnent  remoTal  twenty  rods 
higher  np^  bnt  atill  below  the  sixty  roda,  without  objeotion  on  the  pert 
of  the  grantor,  will  be  presomed  within  the  intent  of  the  paitiea  to  the 
oonYoyanoe. 

A  Gbant  is  hot  Ihvaud  Bioaubi  ko  CoirsmiRATiOH  ia  expraaaod  in  tbe 
deed.  He  who  aeeka  to  avoid  a  oonveyanoe  aa  vdlnntary  and  fraadaknt 
mnat  ahow  tha^  no  oonaideration  waa  paid. 

NoncB  TO  SuBSBQUSMT  PiTBCHASXBs  of  the  grantor'a  land  of  the  grant  of  a 
rii^t  to  ereot  adam  will  not  beoonelnaiTely  presomed,  from  the 
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tod  ooenpatioii  of  the  dam  by  the  grantee  for  six  months  in  the  year,  and 

by  a  stranger  for  the  other  six  months. 
A  Pdbchaser  withottt  Notice  of  an  incaml»anoe  can  oooTey  land  free  of 

the  incombrance  to  one  having  notice. 
OKUKaTioini  OF  onb  Intbbistid  in  land  under  a  written  agreement  are 

not  admiasiMe,  conoeming  the  terms  of  snoh  agreement^  without  evi- 

denoe  of  the  loss  of  the  instrument. 

Tbebpass  9.  c./.  for  entering  plamtifTs  close,  and  palling  and 
tearing  away  his  dam  across  Williams'  river.  The  defendant 
pleaded  that  the  Iocub  in  quo  was  his  soil  and  freehold,  and  the 
general  issae.  It  appeared  that  Williams,  in  June,  1794,  con- 
veyed to  Newoll  a  lot  of  land  on  the  east  side  of  the  river,  and 
in  Angnst  of  the  same  year  conveyed  to  him  the  right  to  build 
and  maintain  a  dam  across  the  river  about  sixty  rods  below  Wil- 
liams' mills,  and  adjoining  on  one  side  of  the  river  to  land  lately 
told  to  Newall,  pn  condition  that  the  dam  should  not  so  raise 
the  water  as  to  obstruct  Williams'  mills.  Newall  covenanted  to 
observe  the  condition.  No  consideration  was  expressed.  The 
phdntiffs  claim  all  of  Newall's  right.  A  dam  was  built  across 
the  river  in  1794,  more  than  sixty  rods  below  Williams'  mills, 
and  subsequently  removed  twenty  rods  higher,  but  not  so  high 
as  to  obstruct  said  mills,  and  the  dam  had  remained  in  this  posi- 
tion some  years  when  the  supposed  trespass  was  committed. 
The  dam  was  built  at  the  joint  expense  of  Newall  and  one  Bath« 
bone,  who  had  enjoyed  a  water  privilege  on  the  east  side  of  the 
mer.  Bathbone  proceeded  to  testify  as  to  the  terms  of  the 
mitten  agreement  between  him  and  Newall  in  relation  to  the 
dam,  but  his  testimony  was  rejected.  Several  persons  claiming 
vader  Bathbone  had  kept  up  the  dam  down  to  the  time  of  the 
defendant's  occupation.  The  defendant  claimed  under  certain 
nesne  conveyances  from  one  Thayer  to  whom  Williams  con- 
veyed his  lands  on  the  westerly  bank.  None  of  the  conveyances 
refened  to  the  easement  granted  to  Newall.  There  was  evidence 
tending  to  show  that  Thayer  knew  of  the  conveyances  to  Newall, 
and  also  evidence  that  the  defendant  had  knowledge  of  it  when 
he  purchased. 

The  cause  was  submitted,  subject  to  the  opinion  of  the  court. 

Lwighi  and  Porter,  for  the  plaintifEs. 
Bithop  and  Bymgion^  contra. 

By  Ciouri,  Pabxsb,  0.  J.  This  cose  can  not  be  decided,  we 
think,  without  a  trial  by  jury,  in  order  to  ascertain  some  facts 
in  controversy,  which  are  essential  to  a  correct  view  of  the  case. 
In  the  first  place,  as  to  the  plaintiffs'  title  to  the  locus  in  quo. 
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it  depends  first  upon  the  conveyance  byWilli&ms  to  NewaU 
of  the  right  to  lodge  his  dam  upon  the  west  side  of  the  stream. 
This  instrument,  we  think,  gave  the  right  to  fix  the  dam  any- 
where within  the  limits  mentioned  in  the  instrument;  and  the 
change  of  its  original  position,  acquiesced  in  by  the  proprietors 
of  the  land,  was  justifiable,  and  will  be  presumed  to  be  accord- 
ing to  the  intention  of  the  parties  to  the  conveyance.  This 
settles  one  point.  We  also  think  that  the  objection  to  the  in- 
strument, because  no  consideration  is  mentioned  in  it,  is  invalid. 
The  deed  itself  imports  a  consideration,  and  to  avoid  it  as  a 
voluntary  conveyance,  fraudulent  against  subsequent  purchasers, 
the  party  objecting  must  prove  that  no  consideration  was  given. 

But  the  difficulty  in  this  jmrt  of  the  case  with  the  plaintifb 
is  the  want  of  notice  of  the  existence  of  this  right  in  them, 
when  subsequent  bona  fide  purchasers  took  their  conveyance  of 
the  land  on  the  west  side,  after  Thayer,  against  whom  person- 
ally notice  is  sufficiently  proved.  Whether  those  to  whom 
Thayer  conveyed  are  to  be  charged  with  notice  is  matter  for  the 
jury.  The  facts  of  the  existence  of  the  dam  at  the  time  of  their 
purchases  and  of  the  occupation  of  it  under  Newall  are  not  of 
themselves  notice,  though  with  other  facts  which  may  be  proved, 
they  may  be  satisfactoiy  evidence  of  notice.  The  fact  iJiat  the 
present  defendant  had  direct  notice  when  he  porchased  is  not 
conclusive  against  him,  according  to  the  principle  established 
in  IHlU  v.  Bigdow,  16  Mass.  406  [8  Am.  Dec.  14A],  which  ive 
believe  to  be  approved  law. 

The  other  branch  of  the  case,  which  relates  to  the  snpposed 
rights  of  the  defendant  under  Bathbone  to  a  tenancy  in  com- 
mon with  the  plaintiffs,  is  also  attended  with  difficulties,  which 
can  be  removed  only  by  a  trial.  Had  Bathbone  not  stated  tfaflt 
whatever  right  he  had  subsisted  in  a  written  agreement  be- 
tween him  and  Newall,  the  fact  of  his  having  aided  in  build- 
ing the  dam  by  paying  for  one  half,  and  using  it  so  long  for  hia 
fulling  mill,  would  make  it  a  fair  case  for  the  presumption  of  a 
grant.  But  there  being  such  a  writing,  it  ought  to  be  pro- 
duced, for  it  may  so  qualify  Bathbone's  right  as  to  destroy  any 
claim  now  under  him.  At  the  trial  it  did  not  appear  that  the 
paper  was  lost,  or  that  any  pains  had  been  taken  to  procure  it* 
On  another  trial  it  may  be  produced  by  one  party  or  the  other, 
for  it  is  certainly  doubtful  on  which  side  it  will  be  favorable, 
or  the  party  seeking  it  may  perhaps  entitle  himself  to  proof  of 
the  contents  by  Bathbone.  Under  these  circumstances  a  trial 
must  be  had,  which,  indeed,  was  expected  when  the  cause  was 
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opened  the  last  time,  it  being  taken  from  the  jnxj  with  a  view 
to  settle  such  questions  of  law  as  might  arise  oat  of  oontro* 
ferted  facts. 
New  tzial  granted. 


WOODEUEF  V.  HaU3ET. 

[8  PlfUIEKPWI^  883.] 

A  MoBioAOU  OF  BntsovALTT  MAT  MAINTAIN  Tbhpass  agMBst  one  who 
takes  it  from  the  poeseasion  of  the  mortgagor,  althoa^  at  the  time  the 
debt  ii  not  dae. 

A  MosTOAOXB  or  a  Buildinq  on  a  Thibd  Psbson's  Land  may  maintam 
traspoaa  against  a  stranger  who  tears  it  down,  and  carries  the  materials 
away,  it  heing  nnoceapied,  and  not  in  the  aotoal  possession  of  the  mort- 
gagee at  the  tima 

Tbbpass  Lns  AOAnm  Onk  who  Cabkixs  awat  the  materials  of  a  bnildp 
ing,  although  he  did  not  assist  in  the  palling  down. 

Tbkpass  q.  c.f.  for  palling  down  a  blacksmith's  shop  belong- 
ing to  the  plaintiff,  with  ooants  for  carrying  away  the  materials. 
Pleas,  the  general  issae.  The  shop  stood  on  land  belonging  to 
one  Compton;  was  originally  owned  by  one  who,  with  his  wife, 
mortgaged  it  to  the  plaintiff.  Before  the  debt,  to  seoare  which 
the  mortgage  was  given,  was  dae,  Halsey  palled  down  the  shop, 
and  defendant  carried  away  some  of  the  materials.  Verdict 
against  each  of  the  defendants,  in  the  sam  of  seventy-five  dol- 
lars against  Halsej,  and  two  dollars  against  Avery.  Jadgment 
was  to  be  entered  or  a  nonsoit  granted,  according  to  the  opin- 
ion of  the  coart. 

Duright  and  Bishop^  for  the  defendants,  contended  that  the 
BM>rtgagor  alone  coald  maintain  the  action:  HUchcock  v.  Har- 
rington, 6  Johns.  290  [6  Am.  Dec.  229];  Bunyan  v.  Mersereau, 
11  Id.  534  [6  Am.  Dec.  893];  Hatch  v.  Dtmght,  17  Mass.  289  [9 
Am.  Dec.  146]. 

Porter,  oontre^  l%e  plaintiff  had  the  right  of  possesBion, 
and,  therefore,  coald  maintain  the  action:  PtUnam  v.  Wyley,  8 
Johns.  337  [6  Am.  Dec.  846];  Wheeler  v.  Train,  3  Pick.  255; 
Thvnder  v.  Bddher,  8  East,  449;  NewaU  v.  Wright,  3  Mass.  138 
(3  Am.  Dee.  98];  Siomdt  v.  Pike,  2  Greenl.  887;  8mUh  v.  Oood- 
wm.  Id.  178;  Biarr  v.  Jack&m^  11  Mass.  619;  Fay  v.  Brewer, 
8Pick.203. 

By  Court,  Pibkxb,  0.  J.  In  regard  to  personal  property  or 
fhattela,  the  law  is  that  trespass  may  be  maintained  by  one  who 
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has  the  aottuJ  or  oonsinictiTe  possession.  Oonstmotiye  posses* 
sion  is  where  the  general  owner,  although  the  chattel  is  in  the 
aotnal  possession  of  another,  has  the  right  to  reclaim  it  imme- 
diately, the  person  in  possession  not  being  entitled  to  retain  it 
against  his  will.  A  strong  case  to  illustrate  this  position  is  put 
in  Bac.  Abr.,  Trespass,  0,  2.  If  the  owner  of  a  chattel  which 
is  in  York,  gives  it  to  J.  S.,  who  is  in  London,  and  it  is  taken 
or  injured  by  a  stranger,  J.  S.  may  maintain  trespass. 

The  blacksmith's  shop,  the  subject  of  this  suit,  was  mortgaged 
to  the  plaintiff  to  secure  the  payment  of  a  debt  in  two  years. 
We  presume  this  mortgage  to  be  valid  against  Henxy  S.  Halsej, 
the  mortgagor.  The  plaintiff,  as  mortgagee,  had  a  right  to  the 
possession  immediately.  At  the  time  the  shop  was  pulled  down 
it  was  unoccupied,  and  therefore  the  possession  was,  according 
to  the  title,  in  the  mortgagee.  It  is  veiy  dear  that  he  had  a 
right  to  an  action  of  trespass  for  destroying  it. 

As  to  the  other  defendant,  he  was  a  trespasser  in  taking  awaj 
the  materials;  the  trespass  was  complete  when  he  moved  off 
with  the  lumber,  and  the  right  of  action  then  vested.  The  sab- 
sequent  transactions  with  Fosket  could  not  amount  to  a  leleaae* 
accord,  or  relinquishment. 


FnsiiMiiwyif  io  UAOnAtM  TanPAaa— Tlili  sol^eol  Is  litatad  in  tbe 
lo  Ormt  V.  Aoraub  18  Am.  Dao.  645* 


Fabnum  t;.  Plait. 


p  PnsmM.  a».] 

BaBBVATioir  nr  DnD.«The  owner  of  land  havtng  Immd  a  rtoae  qaanj 
tlMreoii  for  a  tarm  of  yean,  oonveyed  the  land,  tmm  vina  the  nas  ef  tba 
quarry  ontil  the  eipiration  of  the  leaae.  Doriog  the  oontmoaiioe  ol  the 
term  the  leaae  waa  caaoeled  by  oonae&t:  Held,  that  thia  did  not  eactiii- 
guiah  the  reaerwtioii,  hot  that  it  would  oontmue  ontil  the  end  of  tlM 


Wbxbb  tbb  Wat  Ooiuonlt  Used  d  Olosid  by  the  aot  of  the  owner  of  tke 
land,  the  way  not  being  limited  ordefined.  the  one  having  the  eaaement 
may  paaa  to  and  fro  in  the  manner  leaat  prejodioial  to  the  owner. 

Tbbspass  9.  c.  /.  for  breaking  and  entering  plaintiff's  djo^o 
and  carrying  away  marble.  The  case  appears  from  the  opinion. 
Verdict  for  the  plaintiff  subject  to  the  opinion  of  the  court. 

Hubbard  and  HvhbeU,  for  the  plaintiff. 

O.  A.  Dewey  and  Briggs^  contra^  contented  that  canceling  Um 
lease  did  not  destroy  the  estate  created  bj  it:  MtMewmm>*9 
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^  6  Ooke»23;  iSarrtacm  t.  Owen,  1  Atk.  520;  BcUon  y.  Oariide, 
2  H.  BL  259;  £oe  t.  Forib,  6  East,  86;  Hatch  t.  iShto^,  9  Mass. 
812  [6  Am.  Deo.  67 J;  MarshaUT,  Fiak,  6  Id.  24  [4  Am.  Deo.  76J; 
CmmonweaUh  v.  Dudley,  10  Id.  403. 

By  Ooart,  Pabkbb,  0.  J.  The  principal  question  ia  this  case 
k  upon  the  construction  of  a  clause  in  the  deed  of  Garlick  to 
the  plaintiff,  which  is  in  terms  a  reservation  of  the  right  to  use 
a  stone  quany  upon  one  of  the  lots  described  in  the  deed. 

Before  the  execution  of  this  deed,  Garlick,  then  owner  of  the 
land,  had  leased  the  quarry,  with  the  right  of  ingress  and  egress, 
to  Middlebrook  and  others,  for  ten  years  then  unexpired.  The 
object  of  the  reservation  was  to  secure  the  rights  of  the  lessees 
doling  the  continuance  of  the  lease;  and  the  presumption  of 
law  is,  that  whateyer  diminution  of  value  this  occasioned  to  the 
title  conveyed  to  the  plaintiff,  was  aocounted  for  in  the  con- 
•deration  paid.  This  lease,  or  agreement  which  had  the  effect 
of  a  leaae^  was,  by  consent  of  all  the  parties  to  it,  canceled 
after  the  execution  and  delivery  of  the  deed  to  Farnum,  and  he 
contends  that  on  such  cancellation  he  held  the  land  under  the 
deed  free  from  the  right  secured  by  the  reservatioxL  We  do 
not  think  this  is  the  true  construction  of  the  reservation;  but 
that  its  effect  was  to  exclude  from  the  operation  of  the  grant, 
the  use  of  the  quany  Iqr  Farnum,  during  the  time  provided  in 
the  agreement  for  its  continuance.  This  is  the  most  natural 
eonstmciion,  and  such  as  was  intended  by  the  parties  at  the 
time.  The  words  "  until  the  expiration  of  the  lease"  mean, 
until  it  shall  expire  according  to  the  terms  of  it,  and  not  the 
termination  of  it  by  a  new  agreement  between  the  parties  to  it. 
And  the  reservation  enures  to  the  use  of  the  lessor  as  well  as 
4ie  leasee;  for  it  saves  the  quarry  from  the  operation  of  the 
deed,  for  the  time,  as  much  as  it  would  if  the  reservation  had 
been  for  the  unexpired  time,  without  any  mention  of  the  lease. 
Therefore  Garlick,  or  those  lawfully  holding  under  him,  would 
not  be  liable  in  trespass  for  taking  stones  from  the  quany. 

And  as  the  way  used  for  access  to  the  quarry  was  not  limited 
sr  defined,  the  diutting  up  the  way  commonly  used  gave  the 
right  to  pass  to  and  from,  in  any  course  least  prejudicial  to  the 
owner  of  the  land.  This,  according  to  the  verdict  of  the  jury, 
«M  done  Iqr  the  defendant  in  this  case. 

Plaintiff  nonsuit 

note  to  XomAmi  V.  AMm;  IS  Am.  Dml  74IL 
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GiiABE  V.  Lamb. 

[8  PluUfUltt,  415,} 

A  Verdict  nr  thb  Suntna  Coust  icat  be  Amended  by  the  Judge's  noiet* 
After  error  brought  and  joinder  in  error,  upon  payment  of  ooets. 

Wbit  of  error  to  reverse  a  judgment  of  this  court.  The  orig- 
inal writ  contained  but  one  count  for  money  had  and  received 
by  Clark  to  the  use  of  Ezeldel  Lamb  as  executor  of  Daniel 
Lamb.  At  the  return  term,  counts  were  filed  for  money  had 
and  received  to  the  use  of  the  testator,  and  a  promise  in  consid- 
eration thereof  to  pay  the  executor;  on  an  insimrd  oompiUasseni 
between  Ezeldel,  as  executor,  and  Clark,  of  money  due  to  the 
executor  and  a  promise  to  pay  him,  as  such,  and  for  money  had 
and  received  to  the  use  of  the  testator,  and  a  promise  to  pay 
the  testator.  Clark  pleaded  non  assumpgU  to  the  whole  declara- 
tion, on  which  issue  was  joined  to  the  countiy;  the  statute  of 
limitations  as  to  the  executor,  on  the  first,  second,  and  third 
counts;  the  statute  of  limitations  as  to  the  testator  on  the 
fourth  count,  on  each  of  which  pleas  issue  was  joined;  and  non 
aasumpsU  infra  sex  annoa  to  the  whole  declaration.  Verdict  be- 
fore Wilde,  J.,  that  ''the  defendant,  Clark,  did  promise  the 
plaintiff,  B.  Lamb,  in  manner  and  form,  as  he  has  alleged  in 
his  declaration,  within  six  years  next  before  the  commencement 
of  said  action,"  and  damages  assessed.  Judgment  accordingly. 
Error  assigned  was,  that  the  verdict  did  not  find  the  whole  of 
the  issue  joined.  After  error  brought.  Judge  Wilde  certified 
from  recollection  that  the  principal  part  of  the  evidence  offetBd 
by  the  plaintiff  was  applicable  to  the  second  and  third  issues, 
and  that  it  tended  to  show  that  Clark  had  fraudulently  obtained 
from  the  testator  divers  notes  of  hand  due  to  him,  and  had  col- 
lected some  of  the  notes  within  six  years  before  the  commence- 
ment of  the  action;  that  the  greater  part  of  the  plaintiff's  evi* 
dence  applied  to  this  subject  of  inquiry;  and  that  there  was  no 
sufficient  evidence  to  support  the  verdict  as  to  the  amount  of 
damages,  unless  the  juty  had  found  for  the  plaintiff  as  to  the 
notes  of  hand  so  collected. 

O.  Bliss  and  J.  H.  Ashmun  contended  that  the  verdict  oould 
not  be  amended  after  judgment:  Chrant  v.  Astle^  2  Doug.  722; 
Broum  v.  Chase,  4  Mass.  436;  Eulchinson  v.  Orosaen,  10  Id.  251; 
Aikins  v.  Sawyer,  1  Pick.  851  [11  Am.  Dec.  188]. 

Bales  and  Dewey,  contra,  relied  on  Petrie  v.  Hannay,  8  T.  B. 
659;  Stat.  1784,  o.  29,  sec.  14;  WiUiams  v.  Bingiham  Ikimpike^ 
4  Pick.  849. 
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By  Oonrt,  Wzu>b,  J.  The  qneBtion  now  to  be  decided  on  thia 
^t  of  error  is,  whether  the  Tordict  in  the  original  action  maj 
be  amended  conformably  to  the  facts  as  certified  by  the  judge; 
and  we  are  clearly  of  opinion  that,  according  to  all  the  author- 
ities it  may  be  so  amended. 

In  the  case  of  Chapman  t.  Oale^  2  Lev.  22,  which  was  debt 
against  an  executor,  judgment  was  entered  up  against  him  de 
bwig  propriis,  and  theieupon  error  was  brought,  and  it  was 
MBgned  that  the  judgment  should  have  been  de  bonis  ieeUUoris^ 
n,  etc.  Upon  the  affidavit  of  the  attorney,  that  he  gave  his 
deck  instmctioBS  to  enter  it  up  according  to  the  plea,  and  that 
it  was  a  mere  mistalrft  of  the  clerk,  the  judgment  was  amended. 

In  the  report  of  this  case  by  Eeble  (2  Eeb.  810),*  it  is  said 
tkat  the  amendment  was  allowed  by  consent  of  parties;  but 
Levim  is  rather  to  be  relied  on;  and  of  this  opinion  was 
Lord  Mansfield,  in  the  case  of  Short  t.  Coffin,  6  Burr.  2730, 
is  which  a  similar  amendment  was  allowed  after  a  writ  of 
enor  brought  and  in  nuOo  eat  erratum  pleaded.  In  the  case  of 
Doe  T.  Perking^  3  T.  B.  749,  it  was  decided  that  the  postea 
OMj  he  amended  by  the  judge's  notes  at  any  time,  even  after 
final  judgment  and  writ  of  error  brought,  and  it  was  said  this 
pnctiee  was  as  ancient  as  the  tim^  of  Charles  I.  So  in  the 
case  of  Beee  t.  Morgan,  3  T.  B.  349,  a  judgment  was  amended 
after  writ  of  error  brought,  and  also  in  the  cases  of  Usher  v. 
Dmieey,  4  Han.  t  Sel.  94;  Eng  y.  Eeai,  1  Salk.  47;  EUioi  y. 
Skifpp,  Cro.  Car.  338;  JEddowee  t.  Eopkins,  1  Doug.  376;  and 
Wimam  T.  Breedan,  1  Bos.  k  P.  329.  But  the  case  of  Fetrie 
T.  Eannay,  3  T.  B.  669,  is  directly  in  point,  and  can  not  be  dis- 
tiagnished  from  the  case  under  consideration.  There  the  de« 
fandant  pleaded  the  general  issue  and  the  statute  of  limitations. 
A  yerdict  was  found  for  the  plaintiff  on  the  first  issue,  and  no 
notice  taken  of  the  last.  After  error  brought,  and  joinder  in 
enor,  which  was  assigned  on  this  point,  the  court  allowed  the 
yerdict  to  be  amended  by  the  judge's  notes,  on  payment  of 
eosta.  In  the  case  of  Barrison  y.  King,  1  Barn.  &  Aid.  161,  an 
nmmdfnent  was  refused;  but  this  was  after  a  lapse  of  eight 
years  from  the  rendition  of  judgment,  and  seyen  years  after 
the  writ  of  error  had  been  brought  and  after  the  reyersal  of  the 
judgment;  so  that  the  defendant  in  error  had,  as  Lord  EUen- 
borough  thought,  slept  ttie  sleep  of  death  oyer  his  rights.  Ab- 
bott, J.,  says:  *'  The  application  should  be  made  recently  after 
the  trial,  for  the  judge  bears  then  in  memory  much  of  what  has 

1.  quf  iiiwi  T.  oiyi,  a  KA.  aia. 
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passed  at  the  trial;  whereas  it  is  impossihle  to  sappose,  that  at 
a  great  distance  of  time,  anj  human  memory  can  recollect  the 
drcnmstances/'  This  case,  therefore,  is  not  opposed  to  the  gen* 
end  role,  hat  rather  confirms  it  with  a  reasonable  qualification, 
so  that  the  course  of  practice  in  England  has  been  long  well 
established,  and  it  has  been  adopted  here  so  far  as  cases  haTe 
occurred  requiring  its  salutary  aid:  Barnard  t.  WkUmg,  7  Mass. 
858;  Barnes  t.  Surd,  11  Id.  67;  SuOivan  t.  Holker,  15  Id.  874; 
Faiten  t.  Gumey,  17  Id.  182  [9  Am.  Dec.  141].  And  I  can  not 
imagine  any  reasonable  objection  that  can  be  made  to  this 
course  of  practice;  on  the  contrary,  a  different  course,  as  con- 
tended for  by  the  plaintiff's  counsel,  would  greatly  obstruct  the 
administration  of  justice.  In  all  proceedings  mistakes  will  oc- 
cur, notwithstanding  all  ordinary  care,  and  when  they  do  thus 
happen,  they  ought,  if  possible,  to  be  corrected  without  injury 
to  either  party.  The  course  of  practice  adopted  by  the  coorta 
was  founded  on  this  principle,  and  it  applies  with  perfect  justice 
to  the  present  case.  If  there  were  any  doubt  as  to  the  facta 
which  occurred  at  the  trial,  or  any  question  made,  whether 
there  had  been  a  full  trial  on  the  merits,  the  proper  course 
would  be  to  grant  a  v&nire  denovo.  But  the  case  has  been  fully 
heard  and  considered,  both  as  to  the  facts  and  the  law;  and 
upon  the  merits  of  the  case  there  can  be  no  question  which  baa 
not  been  already  disposed  of. 

The  effect  of  the  statute  of  limitations  was  fully  consideredy 
and  a  large  portion  of  the  original  plaintiff's  demand  waa 
thereby  barred.  The  only  error  or  mistake  arose  from  a  meia 
slip  in  drawing  up  the  yerdiot,  and  clearly  this  ought  not  to  ba 
allowed  to  yacate  the  judgment  The  Terdict  is,  therefore,  to 
be  amended,  and  on  payment  of  costs  the  plaintiff  in  error  is  to 
become  nonsuit. 

AmnvniKO  Spbczal  Vxbdiot. — ^In  the  sabieqaent  dediion  of  Walktt  ▼• 
Dewing^  page  620  of  this  Bame  report^  Chief  Jnstioe  Parker  had 
paaa  upon  the  power  of  the  oonrt  to  amend  a  apeoial  Terdict^  and  he 
the  oonclnsion,  apeaking  on  behalf  of  hii  aaaooiatoe  as  well  as  of  hlmarft 
that  without  the  oonsent  of  the  parties  there  oonld  be  no  amendment  of 
sTerdiok 
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A  CkriBAinoR  ov  a  Fkoiobsort  "Sera  will  be  disohaiged  b^  n^leot  of  the 
holder  to  demand  payment  and  give  notice  of  non-payment»  paroyided  the 
maker  was  solvent  when  the  note  fell  dae,  and  sinoe  become  insolvent. 

AsBDKPSET  on  a  promissoty  note,  charging  the  defendant  as 
gnaiantor  in  one  connt  and  as  piomissor  in  another.  The  note 
waa  made  bj  Smith  and  Ajiderton  as  principal  and  surety;  on 
the  back  was  written,  "  I  guarantee  the  payment  of  the  within 
note."  The  note  in  this  form  was  discounted  at  the  bank.  It 
was  not  paid,  but  notice  of  non-payment  was  not  given  to 
Haynes  until  nine  months  after  its  maturity.  In  the  mean  time, 
nbeequently  to  the  maturity  of  the  note.  Smith  and  Anderton 
failed,  having  considerable  visible  property,  more  than  sufBlcient 
to  pay  the  note,  which  was  immediately  attached  by  other  cred- 
iters.    The  cause  was  submitted  on  these  facts. 

Barton  and  Merrick^  for  the  plaintiffs,  contended  that  this 
engagement  was  one  of  suretyship:  Hunt  v.  Adama^  6  Mass.  358 
(4  Am.  Dec.  68];  Cobb  v.  LUUe,  2  Greenl.  261  [11  Am.  Dec.  72]; 
Carver  t.  Warren,  6  Mass.  645;  PhiUips  v.  AsUing,  2  Taunt.  206; 
Warrington  y.  Furbor,  8  East,  242.  A  guarantor  by  blank  in- 
dorsement has  been  regarded  precisely  as  a  surety:  Josaelyn  v. 
Amea,  8  Mass.  274;  Ifotes  y.  Bird,  11  Id.  436  [6  Am.  Dec.  179]; 
Sumner  y.  Oay,  4  Pick.  311;  Vpham  v.  Prince,  12  Mass.  14; 
AOen  V.  Bighimere,  20  Johns.  366  [11  Am.  Dec.  288 1. 

Waahbum,  contra.  The  contract  in  this  case  was  one  of 
guaranty:  Fell  on  Guar.  1;  PhiUips  y.  Aatling,  2  Taunt.  206. 
Payment  ought  to  have  been  demanded:  Com.  Dig.,  Principal 
and  Surety,  E,  2;  Morris  v.  Cleasby,  4  Mau.  &  Sel.  574;  MoaJuHey 
T.  Biggs,  19  Johns.  69  [10  Am.  Dec.  196],  and  notice  of  non- 
payment should  have  been  given:  Bank  of  New  York  v.  Living* 
fbm,  2  Johns.  Cas.  409;  Sttirgis  y.  Bobbins,  7  Mass.  301;  Eolbrow 
T.  Wilkins,  1  Bam.  &  Cress.  10.  The  gross  laches  here,  has 
discharged  the  guarantor:  Cremer  v.  Eigginson,  1  Mason,  339; 
Busti^U  V.  Perkins,  Id.  868;  Duval  v.  Trask,  12  Mass.  154;  Peal 
T.  IbUock,  1  Bos.  &  P.  419;  Oibba  v.  Cannon,  9  Serg.  k  B.  202 
[11  Am.  Dec.  699]. 

By  Court,  Pabxxb,  C.  J*  It  is  very  clear  from  the  facts  stated, 
that  the  bank  might  easily  have  secured  the  amount  of  the  note, 
had  they  attempted  to  do  it  when  it  became  payable,  or  within 
a  month  afterwards;  and  that  Haynes,  the  defendant,  had  he 
been  seasonably  called  upon  and  been  notified  of  the  non-pay- 
ment of  the  note,  might,  without  difficulty,  have  obtained 
WBcanij  from  the  property  of  either  or  both  of  the  promisors. 
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Had  he  been  an  indorser  of  tbe  note,  most  dearly  by  the  abota 
facta  he  would  have  been  discharged,  not  only  becanae  the  con- 
dition of  giving  notice  was  not  strictly  complied  with,  bat  be- 
cause there  was  gross  negligence  on  the  part  of  the  bank,  and 
a  new  credit  given  to  the  promisors  withont  the  consent  of  the 
indorser.  Haynes,  therefore,  can  not  be  liable,  unless  by  the 
form  of  his  contract  he  became  answerable  at  all  er^ita,  and 
unconditionally,  for  the  payment  of  the  note.  And  it  is  con- 
tended that  this  is  the  legal  effect  of  the  contract  of  guaranty 
into  which  he  entered. 

It  is  somewhat  extraordinaiy ,  that  the  nature  of  this  contract, 
and  the  extent  of  the  liability  it  creates,  are  not  vezy  dearly 
settled  in  the  books.  It  has  been  sometimes  held  to  be  an 
absolute,  sometimes  a  conditional  obligation.  Sometimes  a 
guarantee  has  been  deemed  a  surety,  and  at  others,  not  more 
than  an  indorsee.  And  this,  perhaps,  has  arisen  from  the  dif* 
f erent  forms  in  which  the  contract  has  been  made.  In  several 
cases,  where  the  party  put  his  name  on  the  back  of  the  note, 
without  any  words  written  over  it  at  the  time,  he  not  being  the 
payee  of  the  note,  he  has  been  charged  as  an  original  promisor, 
being  considered  in  the  light  of  a  surety,  and  he  has  been  de- 
dared  against  as  such;  but  in  these  cases  his  signature  was 
given  at  the  time  of  making  the  note,  or  in  so  short  a  time  after- 
wards, and  under  such  circumstances,  as  to  have  relation  to  the 
making  of  the  contract  originally.  The  case  of  Jo89dyn  v.  Ames 
is  of  tbe  first  dass,  and  that  of  Mcies  v.  Bird  [6  Am.  Dec  179J 
of  the  second.  In  other  cases,  the  signature  of  a  third  party, 
not  named  in  the  note,  has  been  given  a  long  time  after  the 
making  of  the  note,  and  without  any  circumstances  showing  that 
this  third  party  had  any  concern  in  the  original  contract.  Sooh 
was  the  case  of  Ulen  v.  KiUredge^  7  Mass.  233. 

In  the  first  class  of  cases,  the  holder  of  the  note  has  been 
allowed  to  treat  the  person  whose  name  is  on  the  back,  as  a 
surety  or  original  promisor,  without  any  proof  of  consideration 
other  than  as  against  the  person  who  signed  his  name  under 
tbe  note,  or  of  any  actud  promise  on  his  part  to  pay,  except 
what  is  derived  from  his  signature  to  the  note.  In  the  second 
class  of  cases,  proof  has  been  required  of  the  promise  or  en- 
gagement to  become  liable,  and  he  is  to  be  ehaiged  in  no  oVbmt 
form  than  is  consistent  with  that  engagement;  and  it  being  a  oot 
lateral  engagement  to  pay  the  debt  of  another,  there  nmaib^pKQol 
of  a  consideration  for  the  promise.  The  dislaactioa  is  clsa^ 
stated  in  the  case  of  JJuniv.  Jdoms,  6  Ifaaa.  861  [4  Am*  Dm.  t^ 
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But  the  cases  sboTe  cited,  where  the  party  signing  on  the  back 
of  the  note  has  been  held  to  be  an  original  promisor,  are  where 
the  signatore  is  in  blank,  and  not  where  a  special  undertaking 
is  written  over  it.  In  such  cases  the  party  is  chargeable;  the 
note  not  being  negotiable  gives  authority  to  the  payee  or  holder 
tu  write  over  his  signature  such  words  as  will  bind  him  to  the 
payment  not  as  indorser,  for  he  can  not  be  such  technically  to 
a  note  not  negotiable,  but  as  promisor,  surety,  or  guarantee,  at 
his  election.  No  such  authority  exists,  where  the  tenor  and 
form  of  the  undertaking  are  already  drawn  out  before  the  sig- 
luitare  of  the  party. 

In  the  case  before  us,  the  signature  of  the  defendant  was  not 
ID  blank,  but  under  the  words  written  by  the  cashier,  the  agent 
of  the  plaintiffs,  which  import  a  guaranty  only.  This  is  the 
only  character  in  which  he  can  be  made  liable,  and  if  by  law  a 
guarantee  is  not  an  original  promisor,  he  can  not  be  sued  as 
such.  We  therefore  must  consider  .what  is  the  liability  of  a 
guarantee  upon  a  promissory  note;  whether  he  is  liable  at  all 
events,  or  only  upon  condition,  and  if  the  latter,  whether  the 
condition  has  been  here  performed. 

This  is  the  point  which  we  think  is  undecided  in  this  com- 
monwealth, though  there  may  have  been  many  allusions  to  it  in 
cases  such  as  have  been  mentioned,  in  which  the  question  was 
in  relation  to  the  liability  of  a  surety,  or  of  one  who  put  his 
name  on  a  note  not  negotiable,  or  where  the  party  so  putting 
his  name  had  no  authority  to  assign,  not  being  the  payee.  But 
no  case  in  which  the  contract  was  in  terms  a  guaranty,  and  so 
intended  by  the  parties,  has  been  presented  to  the  court.  That 
a  guarantee  differs  in  character  from  a  surety  can  not  be  ques- 
tioned, for  he  can  not  be  sued  as  a  promisor,  as  the  surety  may; 
his  contract  mxist  be  specially  set  forth.  That  be  differs  from 
an  indorser  is  equally  clear,  and  for  the  same  reason,  and  also 
because  he  warrants  the  solvency  of  the  promisor,  which  the 
indorser  does  not,  he  being  answerable  in  a  strict  compliance 
with  the  law  by  the  holder,  whether  the  promisor  is  solvent  or 
not.  There  are  cases  which  adopt  a  distinction  which  is  rea- 
sonable and  just,  in  which  the  guarantee  is  discharged  only  by 
the  joint  effect  of  negligence  on  the  part  of  the  holder  and  an 
actual  loss  or  prejudice  to  the  guarantee  in  consequence  of  that 
n^ligence.  It  is  certainly  conformable  to  the  general  princi- 
ples of  right  and  justice,  that  the  creditor  who  knows  of  the 
delinquency  of  his  debtor,  and  vrithholds  information  of  it  from 
the  guarantee,  by  reason  of  which  the  debt  is  actually  lost  when 
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It  might  have  been  saved  bj  either,  should  not  throw  the  loss 
upon  the  guarantee.  It  is  contrary  to  the  general  principles  of 
equity,  upon  which  the  law  of  contracts  is  considered  to  rest. 
Can  it  be  supposed  that  a  creditor  holding  the  note  of  one 
thought  to  be  in  good  credit,  and  who  has  ample  means  of  pay- 
ing, shall  have  a  right,  when  he  finds  there  is  an  inability  to 
take  up  the  note  on  its  becoming  due,  to  receive  partial  pay- 
ment, give  further  credit,  and  thus  put  the  debt  in  jeopardy, 
and  after  he  has  indulged  the  debtor  ad  libUiim,  shall  call  upon 
the  guarantee  for  the  deficiency,  when  absolute  insolvency  has 
taken  place  and  all  other  creditors  have  saved  themselves  out  of 
his  effects  ?  This  would  offend  all  the  analogies  of  the  law^ 
which  require  good  faith  and  diligence  to  enable  a  creditor  to 
call  upon  parties  consequentially  liable,  and  would  place  a  guar- 
antee in  a  worse  condition  than  a  surety,  who,  being  an  original 
promisor,  may  take  up  the  note  when  it  becomes  due  and  sue 
the  principal  immediately.  The  glaring  injustice  of  such  a 
position  has  been  discountenanced  by  those  courts  which  have 
had  the  question  presented  distinctly  to  them. 

In  8  East,  242,  Lord  Ellenborough  says  the  same  strictness 
of  proof  is  not  necessary  to  charge  the  guarantee  as  would  have 
been  necessary  to  support  an  action  on  the  bill  itself  that  is 
against  an  indorser,  where  by  the  law  merchant  a  demand  upon 
and  refusal  by  the  acceptors  must  have  been  proved  in  order  to 
charge  the  other  partj  on  the  bill,  and  this  notwithstanding  the 
bankruptcy  of  the  acceptors.  Guarantees  insure  the  solvency 
of  the  principals,  and  therefore  if  the  latter  become  bankrupt 
and  notoriously  insolvent,  it  is  the  same  thing  as  if  they  were 
dead,  and  it  is  nugatoiy  to  go  through  the  ceremony  of  making 
a  demand  upon  them.  Lawrence,  J.,  says,  though  proof  of 
demand  of  the  acceptors,  who  had  become  bankrupt,  were  not 
Necessary  to  charge  the  guarantees,  yet  the  latter  are  not  pre- 
vented from  showing  that  they  ought  not  to  have  been  called 
upon  at  all,  for  that  the  principal  debtors  could  have  paid  the 
bill  if  demanded  of  them.  Le  Blanc,  J.,  says,  it  is  sufficient  as 
against  the  guarantee,  that  the  holder  of  the  bill  could  not  have 
obtained  the  money  by  making  a  demand  upon  the  bill.  And  in 
^  2  Taunt.  206,  it  was  decided  that  a  guarantee  is  entitled  to  no- 
tice, if  the  parties  to  the  bill  are  not  insolvent  at  the  time  it  is  due. 

But  the  principle  is  more  accurately  and  intelligibly  stated 
by  Duncan,  J.,  in  the  case  of  Cannon  v.  Otbbs,  9  Serg.  &  B. 
202.'    *'  I  think,"  says  he,  "  upon  a  review  of  these  cases,  the 
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line  18  dearly  marked  out.  It  is  this:  that  the  guarantor  is  dis- 
charged,  if  notice  is  not  given  of  non-payment  to  him,  that  he 
may  avail  himself  of  proper  presentment,  demand,  and  of  due 
notice  of  non-payment  where  the  drawer  and  indorser,  or  either 
of  them,  are  solvent  at  the  time  the  note  became  due.  But 
where  both  are  then  insolvent,  this  would  be  prima  facie  evi- 
dence that  a  demand  on  them,  and  notice  to  the  guarantor,  would 
be  of  no  avail,  and  therefore  the  giving  notice  to  a  guarantor, 
not  a  party  to  the  bill,  would  be  dispensed  with,  the  presump- 
tion being  that  the  guarantor  was  not  prejudiced  by  the  want 
of  notice." 

And  this  seems  to  be  the  true  ground;  for  it  leaves  the  loss 
upon  the  party  whose  gross  negligence  is  the  cause  of  loss  to 
any  one,  instead  of  throwing  it  upon  him  who  would  suffer  en- 
tirely from  the  carelessness  of  the  party  who  would  recover  of 
him.  Upon  this  principle  we  decide  the  present  case  in  favor 
of  the  defendant,  without  trenching  at  all  upon  the  decisions  re- 
lating to  the  liability  of  sureties,  or  those  who,  by  signing  their 
names  in  blank  upon  notes  not  negotiable,  are  regarded  as  quasi 
Bureties,  this  being  clearly  a  contract  of  guaranty  only  in  its  form, 
and  subject  to  the  rules  which  govern  that  species  of  contract. 
It  is  clear  that  both  the  promisors  in  the  note  were  solvent 
when  it  became  due,  and  that  they  had  abundant  property  liable 
to  attachment.  But  the  plaintiffs,  with  the  knowledge  of  their 
delinqnency ,  lay  by  nine  months,  during  which  time  their  prop- 
erty waa  sacrificed  and  all  hopes  of  obtaining  payment  were  by 
that  means  lost.  Some  intimations  were  made  in  the  argu- 
ment, that  it  was  the  usage  of  the  bank  where  notes  have  been 
discounted,  to  suffer  a  renewal  from  time  to  time,  on  the  pay- 
ment of  a  certain  portion  of  a  stun  loaned,  as  the  notes  should 
become  due.  It  is  not  stated  in  the  case  agreed,  that  there  was 
BQoh  a  usage,  or  that  the  defendant  knew  of  it.  If  at  the  time 
he  gave  his  guaranty  there  was  any  such  usage,  or  any  stipula- 
tion to  that  effect,  and  this  was  known  to  the  defendant,  it  may 
be  questionable  whether  the  want  of  notice  would  avail  him  in 
defense. 

Plaintiffs  nonsuit. 

Dovnoofca  jotwems  Ltdobsbr  ahd  Ouakantdb.— 6Vft&«  v.  Cannon,  11 
Am.  Dea  703»  and  note.  Aooommodation  indorten  as  oo-raretiM:  See  note 
^DamU  V.  McSae,  Id.  702. 
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Shumway  v.  Kuttei; 

18  PsacxKvo,  4tt.J 
8uoBT  EviDUiCK  or  A  Delpteby  is  ScFncizifT  to  BQpport  A  bama  Jide  sals 
for  yslne.  Obtaining  possession  by  the  vendee,  with  the  yendor^s  oon- 
sent^  before  any  attachment  or  second  sale,  completes  the  transfer,  with- 
out foimal  deliyery.  Principle  applied  to  fomitnre  sold  in  a  building 
leased  to  the  Ycndee,  of  which  he  takes  possession  together  with  the 


Whxbb  the  Ownxb  of  Cbattklb  Mixes  thxk  with  those  of  another  so 
that  they  can  not  be  distingoiahed,  an  officer  will  not  be  liaUe  in  tres- 
pass for  attaching  them  as  the  property  of  that  other. 

Baxk. — ^Bnt  if  the  officer  sells,  after  notice  and  a  demand  for  redeliTezy,  he 
will  be  liable  for  conversion. 

Same. — If  the  owner  exhibits  to  the  officer  a  bill  of  sale  of  articles  mixed 
with  others  of  the  same  kind,  so  as  to  be  indistinguishable,  the  offioei 
will  be  justified  if  he  selects  and  gives  the  least  valuable  articles  oono- 
sponding  with  the  bill  of  sale. 

Tboyxb,  by  B.  Shomwaj  and  otheiB,  for  divers  articles  of 
furniture  attached  by  the  defendant,  a  deputy  sheriff,  as  the 
properly  of  Jacob  Shumway.  It  appeared  that  the  furniture 
formerly  belonged  to  Jacob  Shumway,  and  was  in  a  tavern  be- 
longing to  Eager.  The  furniture  being  attached,  the  plaintiffs 
paid  off  the  attachment  and  took  a  bill  of  sale  of  the  furniture. 
This  transaction  took  place  about  two  miles  from  the  house 
containing  the  articles.  Eager  also  leased  this  house  to  the 
plaintifisy  and  B.  Shumway  and  his  family  went  there  to  liTe» 
and  B.  and  Jacob  used  the  furniture  indiscriminately.  Jacob 
subsequently  moved  away,  taking  the  furniture  with  him  to 
another  tavern,  where  he  opened  a  public  house,  having  pur- 
chased some  additional  furniture.  Here  the  whole  of  the  fur- 
niture was  attached  by  the  defendant  as  Jacob's  properfy. 
There  was  no  other  evidence  of  an  actual  or  symbolical  delivexy 
of  the  furniture  to  the  plaintiffs.  After  the  attachment,  the 
plaintiffs  claimed  their  furniture,  and  showed  the  defendant 
their  bill  of  sale.  He  told  B.  to  select  his  furniture,  but  he  was 
unable  to  do  so.  The  jury  found  that  the  plaintiff  went  to  the 
bouse  after  the  execution  of  the  bill  of  sale,  intending  to  take 
possession,  and  did  take  possession  of  the  furniture,  and  gave  a 
verdict  for  the  plaintiffs.  If  there  was  sufficient  evidence  of  a 
delivery,  the  verdict  was  to  stand,  otherwise  the  plaintiffs  to 
become  nonsuit. 

Merrick,  for  the  defendant.  There  was  not  sufficient  evidence 
of  delivery  of  possession:  Ldufear  v.  Sumner,  17  Mass.  110  [9 
Am.  Dec.  119];   Lamb  v.  Duranl,  12  Id.  54  [7  Am.  Dee.  81]; 
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Smiih  Y.  Dennie,  6  Pick.  262  [17  Am.  Dec.  868];  BmOeyy.  Ogden, 
8  Johns.  899  [8  Am.  Dec.  609];  PcUten  ▼.  Clark,  5  Pick.  6  [16 
Am.  Dec.  866];  Beaumont  v.  Crane,  14  Mass.  400.  On  account 
of  the  intermingling  of  the  goods  the  officer  will  be  protected  r 
Band  t.  Ward,  7  Mass.  128  [6  Am.  Dec.  28];  JfarshallY.  Hosmer^ 
4  Id.  60;  Ferley  ▼.  Foster,  9  Id.  112. 

J.  Davis  and  AUen,  contra,  cited,  in  regard  to  delivery,  Bart* 
ktt  T.  WiUiama,  1  Pick.  288;  Bicey.  Austin,  17  Mass.  197;  Chap- 
hn  Y.  Sogers,  1  East,  192;  Hodgson  v.  Le  Bret,  1  Campb.  233; 
Anderson  y.  Scolt,  Id.  226,  note;  Codman  v.  Winsiow,  10  Mass» 
146.  And  in  regard  to  the  intermingling  of  the  articles  to 
show  that  the  officer  was  liable  in  trover  notwithstanding,  cited 
Bailer's  N.  P.  86;  8  Dane's  Abr.  188,  189. 

By  Court,  Pabkeb,  0.  J.  We  think  that  the  case  reported 
famishes  competent  evidence  of  a  delivery,  and  sufficient  to 
support  the  verdict  on  that  point.  The  transfer  being  bona  fide 
and  for  a  valuable  consideration,  slight  evidence  of  a  delivery 
would  be  sufficient;  as  is  proved  by  the  principle  adopted  of  a 
symbolical  delivery;  and  whether  there  is  a  formal  delivery  or 
not,  if  the  vendee  obtains  possession  by  consent  of  the  vendor 
before  any  attachment  or  second  sale,  the  transfer  is  complete. 

In  this  case  the  vendees  took  a  lease  of  the  house  in  which 
the  furniture  was.  Nothing  was  wanting  on  the  former  trial 
but  evidence  of  an  entry  under  the  lease,  to  prove  a  deliveiy  or 
possession.  On  this  trial  that  defect  has  been  supplied,  so  thafe 
the  sale  was  perfect.  But  the  vendor  was  allowed  to  repossess 
himself  of  the  furniture  and  remove  it  into  another  house  in 
another  tovm  and  county;  and  to  use  and  claim  it  as  his  own» 
without  any  contract  with  the  vendees.  This  circumstance 
necessarily  created  suspicion  and  difficulty.  Persons  dealing 
with  the  vendor,  who  in  his  own  name  occupied  a  public  house 
with  this  furniture  in  it,  would  naturally  consider  him  the 
owner,  and  would  probably  trust  him  on  that  account.  If  the 
statute  of  James  were  in  force  here,  there  is  no  doubt  but  that 
the  furniture  would  be  deemed  the  vendor's,  for  he  had  the 
entire  order  and  disposition  of  it.  But  that  statute  is  a  branch 
of  the  bankrupt  system,  and  is  not  applied  even  in  England, 
except  in  cases  affected  by  that  system.  There  was  a  similar 
provision  in  the  bankrupt  law  of  the  United  States.  With  us 
the  possession  and  use  of  chattels  by  the  vendor,  after  a  perfect 
transfer,  is  only  evidence  of  fraud,  and  may  be  explained  to  be 
consistant  with  the  fairness  of  the  sale. 
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Bat  the  diffioalfy  of  this  case  now  as  before,  arises  from  the 
intermingling  of  the  chattels  sold  to  the  plaintiff  and  those 
afterwards  purchased  and  put  into  the  house  bj  the  Tendor.  If 
the  owner  of  a  part  can  distinguish  and  point  out  to  the  officer 
what  belongs  to  him,  the  officer  would  be  a  trespasser  if  he 
should  take  it.  But  he  is  obliged  to  attach  the  goods  of  the 
debtor,  notwithstanding  they  may  be  so  mixed;  and  it  is  the 
business  of  the  owner,  who  has  allowed  them  to  be  so  confused, 
to  separate  his  own  from  the  debtor's.  In  this  case,  it  was 
Jacob  Shumway,  the  debtor,  who  caused  the  mixture;  but  he 
was  placed  in  a  situation  to  do  this  by  the  yendees.  They  do 
not  lose  their  property  thereby,  if  they  can  proTC  it.  They  may, 
after  an  attachment,  identify  their  goods,  give  notice  to  the  offi- 
cer and  demand  a  redelivery  of  them;  but  until  they  do  that, 
the  officer  is  not  in  fault,  and  can  not  be  considered  a  tres- 
passer. 

But  the  question  arises  whether  the  plaintiffs  shall  lose  their 
property  altogether,  because  they  were  unable  to  distinguish  it 
from  other  articles  of  the  same  description  owned  by  the 
vendor.  If  there  were  a  fraudulent  collusion  between  the 
vendor  and  vendees  to  embarrass  the  sheriff  and  prevent  him 
from  attaching  the  property  of  the  debtor,  this  consequence 
might  follow;  but  on  the  supposition  of  an  honest  inability  to 
distinguish,  it  would  be  harsh.  There  is  nothing  in  the  case  to 
justify  us  in  taking  the  ground  that  their  conduct  was  collusive* 
The  officer  was  not  a  trespasser  in  taking  the  goods,  as  he  was 
bound  to  take  the  goods  of  the  debtor.  But  could  he  sell 
them  without  being  liable  for  their  value?  In  the  action  of 
trover,  proof  of  property  and  of  conyersion  is  sufficient.  The 
proof  is  clear  that  property  of  the  plaintiffs  was  taken.  This 
taking  under  the  circumstances  may  not  have  been  a  oonver- 
sion.  But  the  officer  was  made  to  know  that  divers  of  the 
articles  were  claimed  by  the  plaintiffs,  and  the  bill  of  sale  was 
shown  to  him  before  he  sold.  He  chose  to  sell  the  whole, 
having  it  in  his  power  to  require  indemnity,  and  probably  tak* 
ing  it.  Finding  that  there  were  many  articles  of  the  same 
kind,  he  would  have  been  justified  under  the  drcumstanoes  in 
selecting  from  the  whole  quantity  in  his  hands  enough  to  cor- 
respond with  the  bill  of  sale;  and  if  he  retained  the  most 
valuable,  no  fault  could  have  been  found  with  him.  He  should 
have  set  aside  as  many  articles  as  appeared  by  the  bill  of  sale 
to  belong  to  the  plaintiff,  and  sold  the  residue;  for  he  had 
notice  of  the  claim,  and  the  evidence  of  property  was  shovrn  to 
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him.  In  the  case  of  Bond  y.  Ward  [5  Am.  Dec.  28],  which  has 
been  cited,  it  was  held  that  no  action  lies  against  the  attaching 
officer  under  such  ciicnmstances  without  a  demand  and  refusal; 
that  is,  he  can  not  be  a  trespasser  or  liable  in  trover  without 
such  demand.  This  applies  to  the  taking.  If  he  sells,  know- 
bg  the  property  to  be  the  plaintiff's,  the  sale  is  a  conversion. 
Judgment  according  to  verdict. 


DnjvxBT  TO  Pass  Tttlb  zh  CaATiXL. — See  Pleasants  v.  PendleUm,  18 
Am.  Dea  728,  and  note  748. 


LEFFINaWELL  V.  ElUOTT. 

[8  PiossBoro,  406.] 

Tn  iHCOBPOBATioir  or  TsxfAsm  in  Covmov  to  enable  them  to  carry  on 
more  conveniently  a  common  object,  does  not  vest  in  the  corporation  a 
title  to  the  land  previously  used  by  the  individuals  for  the  same  purpose. 

Tm  Deed  or  a  Shabs  nr  thb  Ck>BPOBATioir  does  not  convey  the  tenant's 
interest  in  common;  and  parol  evidence  is  not  admissible  to  show  tBat 
•uch  was  intended. 

Dakaobs  vob  thh  Breach  or  thb  Covbnamt  or  Wabbabtt  by  an  evic- 
tion under  a  paramount  title,  which  the  covenantee  extinguished  for  a 
nominal  snra,  are  measured  by  such  sum,  and  an  allowance  for  trouble 
and  expense. 

AonoH  for  breaches  of  covenants  of  warranty  and  against  in- 
eofflbrances.  Eddy,  Watson,  and  fourteen  others,  being  ten- 
ants in  common  of  seventy-five  acres  of  land  used  for  manu- 
factoring  purpose,  were  incorporated  agreeably  to  the  statute. 
The  act  made  no  allusion  to  this  land,  but  merely  authorized 
the  corporation  to  hold  real  estate.  The  parcel  of  land  in 
question  was  never  conveyed  to  the  corporation,  nor  vested  in 
the  corporation  unless  by  the  act  of  incorporation.  The  de- 
fendant, who  conveyed  to  the  plaintiffs  by  the  deed  declared 
on,  derived  his  title  by  purchasing  shares  in  the  corporation 
and  taking  as  vouchers  certain  certificates  under  seal  in  form : 
"This  certifies  that  A.  B.  is  owner  of  share  number  — ,  value 
estimated  at  one  thousand  dollars;"  together  with  deeds  of 
tmnsfer,  by  which  the  corporators  '*  give,  grant,  sell,  and  convey, 
and  to  farm  let"  their  respective  ** shares."  The  defendant 
gave  a  fair  market  price  for  the  shares,  considering  them  to 
the  seventy-five  acres. .  If  the  evidence  were  admissible  it 
agreed  that  it  could  be  proved  that  the  members  of  the 
corporation  and  the  original  owners  of  the  real  estate  in  ques- 
tion, supposed  that  by  the  act  of  incorporation  the  real  estate 
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passed  to  the  corporation.  While  the  plaintiffs  were  in  pos- 
session claiming  to  hold  in  fee-simple,  Eddy  entered  for  the 
purpose  of  regaining  seisin  and  possession  thereof  to  the  nse 
of  himself  and  others  claiming  to  hold  in  common.  The 
plaintiffs  yielded  possession,  took  a  lease  from  Eddy  for  nine 
hundred  and  ninety-nine  years,  for  the  consideration  of  one 
cent,  and  purchased  acquittances  from  others  of  the  tenants  in 
common  of  their  interests.  The  interest  of  Watson  passed  to 
Newton  by  virtue  of  a  sale  and  execution. 
The  cause  was  submitted  on  these  facts. 

Newton  and  Barton^  for  the  plaintiffs,  contended  that  the  de- 
fendant took  no  interest  in  the  land  by  his  purchase  of  the 
shares:  Worthington  v.  Hylyer,  4  Mass.  206;  and  in  regard  to  the 
measure  of  damages  cited  Sumner  v.  WiUiains,  8  Id.  162  [5  Am. 
Dec.  83];  Gore  v.  Brazier,  3  Id.  523  [3  Am.  Dec.  182]. 

J.  Davis  and  Allen,  contra,  contended  that  the  land  passed  by 
the  conveyance  of  the  shares  according  to  the  intention  of  the 
parties,  and  that  parol  evidence  of  this  intention  was  admissible: 
Thomas  v.  Thomas,  6  T.  B.  671;  3  Stark.  Ev.  1021, 1026;  Doe  v. 
Burt,  1  T.  R.  701;  Kerslake  v.  White,  2  Stark.  508;  Fowdl  v. 
Biddle,  2  Dall.  70  {1  Am.  Dec.  263];  Livingston  v.  Tm  Broeck, 
16  Johns.  1  [8  Am.  Dec.  287];  Worthington  v.  ffylyer,  4  Mass* 
196;  Leland  v.  Stone,  10  Id.  459;  Hatch  v.  Hatch,  2  Hayw.  82. 

By  OouBT.  The  mere  incorporation  of  tenants  in  common  to 
enable  them  to  carry  on  more  conveniently  a  common  object, 
does  not  vest  in  the  corporation  a  title  to  the  land  which  had 
been  previously  used  by  the  individuals  for  the  same  purpose. 
The  title  must  be  conveyed  by  proper  deeds  from  the  individ- 
uals to  the  corporation.  The  deed  of  a ''  share  "  in  the  present 
case  could  convey  to  the  defendant  only  the  incorporeal  right 
which  the  grantor  had  in  the  corporation.  No  real  estate  was 
conveyed  by  it;  nor  did  it  contain  a  description  of  any  land.  It 
meant  to  grant  only  what  was  the  subject  of  the  corporation 
certificate,  that  is,  the  corporate  property.  It  is  clear,  then, 
there  being  no  conveyance  of  the  land  in  question  to  the  cor- 
poration, and  none  by  the  individual  owner  to  the  defendant, 
that  there  was  an  outstanding  paramount  title,  against  which 
the  plaintiffs  have  a  right  to  be  indemnified. 

In  regard  to  damages,  if  the  plaintiffs  extinguished  the  para- 
mount title  for  a  nominal  sum,  they  were  entitled  to  recover 
no  more  of  thia  defendant.  If  they  were  put  to  trouble  and  ex- 
pense in  procuring  the  extinguishment,  that  is  a  proper  ground 
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of  damages.  The  lease  for  nine  hundred  and  ninety-nine 
years  is  like  an  estate  in  fee,  and  it  was  for  the  benefit  of  the  de« 
fendant  to  have  the  paramount  title  extinguished  by  a  convey- 
ance of  that  kind. 


WooDBUBT  V.  Long. 

[8  FicxxBOio,  0i3.] 

Br  WIS  KOT  A  DxLivxBT  or  Few  Pakels,  contracted  to  be  made  and  de- 
IiTered  at  a  meeting-hoiue  in  process  of  constraction,  and  to  be  paid 
for  in  cash  on  delivery,  to  leave  them  at  the  meeting^honse  in  the  ab- 
ienoe  of  the  vendee  from  the  town,  and  they  conld  not  be  attached  as  the 
property  of  the  latter. 

A  Tosnous  Taxino  ov  Ahothse's  Chattbl  is  a  conversion. 

As  OvTiQES.  WHO  Attaohei  thb  Qoods  or  A  Stranoxr  is  liable  in  trover 
without  demand. 

Tboykk  for  the  panel  work  of  sixty-six  pews,  which  the  de- 
fendant had  attached  as  the  property  of  John  Johnson.  It  ap- 
peared that  Johnson  was  under  contract  with  the  committee  of 
a  leligioQs  society  for  the  erection  of  a  meeting-house,  he  to 
famish  all  the  materials.  Having  proceeded  with  the  construc- 
tion of  the  building,  he  contracted  with  the  plaintiffs  for  the 
manufacture  and  deliveiy  of  the  pews  in  question.  After  their 
manufacture,  Johnson  proposed  to  the  plaintiffs  that  if  they 
would  transport  the  pews  to  Amesbuiy,  where  the  church  was 
heing  built,  he  would  give  them  an  order  on  the  committee,  and, 
upon  the  deliveiy  of  the  pews,  they  should  receive  their  money. 
13iis  vras  agreed  to.  The  plaintiffs  transported  the  pews  to 
Amesbuiy,  presented  the  order,  which  was  not  paid,  for  the  al- 
lied reason  that  they  were  not  as  good  as  Johnson  agreed  to 
fomiah,  whereupon  the  pews  were  piled  up  in  the  meeting* 
house  by  Johnson's  carpenters,  he  being  absent  from  the  town. 
The  defendant  attached  the  pews,  together  with  a  quantity  of 
nails  in  casks,  and  window  sashes  piled  up  at  the  side  of  the 
house.  The  defendant  said,  after  this  action  was  commenced, 
that  he  was  indifferent  how  the  case  turned,  as  he  was  indemni- 
fied by  the  committee.  No  demand  of  the  pews  was  shown. 
Verdict  for  the  plaintiffs.  Defendant  excepted  to  the  instruc- 
tions to  the  jury. 

Steams,  tor  the  defendant,  urged  that  there  was  no  conver- 
sion without  a  demand;  that  the  taking  was  not  wrongful,  it 
not  being  knowingly  wrongful.  He  cited  Cooper  v.  GhiUy,  1 
Burr.  81;  Sdonums  v.  Dawes^  1  Esp.  83;  Bond  v.  Ward,  7  Mass. 
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127  [6  Am.  Deo.  28];  Israel  v.  Bheridge,  Bunb.  80;  TiiJder  t. 
Pocle,  8  Wi]8. 146;  Bayly  v.  Bunning,  1  Lev.  173. 

Hoar  and  Olidden,  coriira,  cited  McCombie  v.  Davies,  6  East, 
538;  Baldwin  v.  (7o20,  6  Mod.  212. 

Bj  Court,  Pabxbb,  0.  J.  There  is  no  doubt  but  that  the  prop- 
erty in  the  panels  of  the  pews  was  in  the  plainti&.  Thej 
were  to  become  the  property  of  Johnson  only  on  delivery,  and 
at  the  deliyery  they  were  to  be  paid  for.  They  were  transported 
to  the  place  of  deliveiy,  but  were  not  paid  for  or  delivered, 
but  remained,  until  the  attachment,  the  property  of  the 
plaintiffs. 

The  attachment  was  a  tortious  act,  which  in  itself  was  a  con- 
version, according  to  well-settled  principles  of  law  and  uniform 
practice.  Actions  against  sheriffs,  etc.,  who  have  attached 
property  not  belonging  to  the  debtor,  have  been  either  trespass 
or  trover,  or  replevin,  as  the  owner  might  elect;  trespass  or 
replevin  more  frequently  than  trover,  but  the  latter  is  quite 
usual.  And  what  objection  there  can  be  to  this  form  of  action  ? 
It  is  more  advantageous  to  the  officer,  in  regard  to  damages, 
than  trespass,  and  it  is  less  troublesome  than  replevin.  A 
dictum  of  Lord  Mansfield,  in  1  Burr.  81,  is  cited,  which  is, 
that  if  the  owner  brings  trover,  he  admits  that  the  taking  wan 
rightful,  and  goes  only  for  a  subsequent  conversion,  which 
must  be  proved  by  demand  and  refusal,  or  in  some  other  way. 
This  has  not  been  understood  to  be  the  law,  certainly  not  in 
our  practice;  and  it  is  contrary  to  the  principles  laid  down  in 
the  elementary  books.  We  apprehend  that  the  meaning  of 
Lord  Mansfield  was  not  that  a  tortious  taking  is  not  a  conver- 
sion, but  that  the  plaintiff  in  such  case,  choosing  to  bring  trover 
instead  of  trespass,  will  have  no  right  to  damages  for  the  mere 
taking;  so  that  if  the  goods  were  returned  before  the  com- 
mencement of  the  suit,  he  can  recover  nothing,  having  waived 
his  right  to  recover  for  the  trespass  or  mere  taking,  by  the  form 
of  his  action.  And  this  explanation  reconciles  cases  which 
otherwise  will  be  contradictory.  Upon  principle,  as  well  as 
authority  and  practice,  a  tortious  taking  of  another's  chattel 
is  a  conversion;  it  is  the  exercise  of  an  act  of  ownership,  an  ap- 
propriation of  another's  property,  which  is  synonymous  with 
conversion. 

In  2  Esp.  N.  P.  680,  the  law  is  laid  down  thus:  "  When  the 
taking  of  the  goods  has  been  tortious,  an  actual  conversion  to 
the  party's  own  use  is  not  necessary  to  maintain  this  action.'* 
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It  would  haTe  been  more  correct  io  saj,  that  where  there  has 
been  a  tortious  taking,  there  has  been  a  conversion.  This  prio- 
eiple  is  affirmed  in  the  case  of  Tinkler  v.  Foole,  8  Wils.  146;  8. 
C,  6  Burr.  2667;  Chapman  y.  Lamb,  2  Str.  934. 

The  objection  that  the  pew  panels  were  so  intermingled  with 
other  articles  belonging  to  the  debtor  that  the  officer  could  not 
distinguish  them,  and,  therefore,  had  a  right  to  take  them,  and 
10  is  Dot  liable  to  any  action,  is  not  sustained  bj  the  evidence. 
Thej  were  placed  bj  themselves,  and  the  officer  took  them  at 
bis  peril,  as  in  other  cases. 

Judgment  according  to  the  verdict. 

Dhjvxrt  of  Chathls.— See  Bhumway  v.  BuUer,  anitf  840^  and  note. 
OmciB  LsvniTO  on  Stbakobb's  Pbofbbtt.— See  Jamiatm  v.  ffendrkki^ 
18 Am.  Deo.  181;  OwingsY.  Frier,  12 Id.  391 


COMMONWEAI/EH   V.  WjNQ. 

[9  Piozxania,  1.] 

DncBABomo  a  Gun  at  wild  fowl,  with  knowledge  and  warning  that  the  r» 
port  will  injnrionily  affect  the  health  of  a  siok  penon  in  the  neighhor- 
hood,  and  each  effect  ii  prodaoed  by  the  diMharge,  is  an  indictable 


Lancnaarr  for  maliciously  discharging  a  gun  whereby  a 
woman,  M.  A.  Gifford,  was  thrown  into  convulsions  and  cramps. 
It  was  alleged  that  the  defendant  knew  of  M.  A.  Gifford's  weak- 
nees,  and  was  warned  and  reqtiested  not  to  fire  the  gun.  It  was 
proved  that  M.  A.  Gifford  was  severely  affected  with  a  nerv- 
ous disorder,  and  was  uniformly  thrown  into  a  fit  upon  hearing 
a  gun,  thunder,  or  other  sudden  noise;  and  had  been  thus 
afflicted  for  more  than  six  years.  The  defendant  was  on  the 
bighway,  and  discharged  his  gun  two  or  three  rods  from  the 
house  in  which  M.  A.  Gifford  then  lived,  for  the  purpose  of 
killing  a  wild  goose.  The  house  was  on  a  neck  of  land  where 
citizens  had  resorted  for  time  immemorial  for  the  purpose  of 
fowling.  The  defendant  was  requested  by  M.  A.  Gifford's 
father  not  to  discharge  his  gun,  and  was  shown  to  have  knowl- 
edge of  the  effect  it  would  likely  produce  on  her.  The  defend- 
ant contended  that  he  was  engaged  in  lawful  occupation,  and 
aa  M.  A  Gifford  had  for  so  long  been  afflicted  that  the  disease 
had  become  incurable,  he  was  not  liable  to  punishment. 

The  jury  were  instructed  that  if  the  defendant  knew  of  the 
probable  consequences  of  his  act,  he  was  guilty;  and  they 
returned  a  verdict  accordingly. 
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Warren,  for  the  defendant.  The  indictment  can  not  be  saa- 
tained:  Bac.  Abr.,  Nuisance,  B;  Bex  y^WkUe^  1  Burr.  333;  BeK 
V.  Combrwne,  1  Wils.  301;  Bex  v.  Wheatly,  2  Burr.  1126;  Bex 
y.  Lloyd,  4  Esp.  200;  Arnold  t.  Jeferson,  3  Salk.  248.  It  was 
the  duty  of  the  woman  to  remove  from  the  neighborhood  where 
the  citizens  have  immemorially  pursued  an  occupation  that  affects 
her  health:  Butterfield  t.  Forrester,  11  Bast,  60;  SmUh  y.  Smiih, 
2  Pick.  621  [13  Am.  Dec.  464];  BexY.  Cross,  2  Oarr.  and  Payne, 
483. 

Morton,  contra,  cited  4  Bl.  Oom.  197;  Cole  t.  HsKer,  11  Mass. 

189. 

« 

By  Oourt,  Pabkeb,  0.  J.  If  the  indictment  were  for  a  nui- 
sance, the  authorities  cited  by  the  defendant's  coansel  would 
clearly  show  that  it  could  not  be  sustained;  for  the  most  that 
could  be  made  of  it  would  be  a  priTate  nuisance,  for  which  an 
action  on  the  case  only  would  lie.  But  we  think  the  offense  de- 
scribed is  a  misdemeanor,  and  not  a  nuisance.  It  was  a  wan- 
ton  act  of  mischief,  necessarily  injurious  to  the  person  ag- 
grieved, after  full  notice  of  the  consequences,  and  a  request  to 
desist.    The  jury  have  found  that  the  act  was  maliciously  done. 

In  the  case  of  Cole  v.  Fisher,  11  Mass.  137,  Chief  Justice  Sew- 
all,  in  delivering  the  opinion  of  the  court,  speaking  of  the 
discharging  of  guns  unnecessarily,  says,  if  it  is  a  matter  of  idle 
sport  and  negligence,  and  still  more,  when  the  act  is  accompa- 
nied with  purposes  of  wanton  or  deliberate  mischief,  the  guilty 
party  is  liable,  not  only  in  a  civil  action,  but  as  an  offender 
against  the  public  peace  and  security;  is  liable  to  be  indicted,  etc. 

Now  the  facts  proved  in  the  case,  namely,  the  defendant's 
previous  knowledge  that  the  woman  was  so  affected  by  the  re- 
port of  a  gun  as  to  be  thrown  into  fits,  the  knowledge  he  had 
that  she  was  within  hearing,  the  earnest  request  made  to  him 
not  to  discharge  his  gun,  show  such  a  disregard  to  the  safety 
and  even  the  life  of  the  afflicted  party  as  makes  the  firing  a 
wanton  and  deliberate  act  of  mischief. 

Judgment  on  the  verdict 


Commonwealth  t;.  Ghaoe. 

[9  FlOOOBIDM,  16.] 

Dovxs  ABS  Animals  Fe&b  NAXuiLa*  and  are  not  the  sobjeote  ol  laraony 
except  when  in  the  care  and  cnatody  of  the  owner,  as  when  in  »  pigH»* 
honse,  or  when  in  the  nest  before  they  are  able  to  fly. 


Oct.  1829.]          Commonwealth  v.  Chaoe.  349 

iNinorMEirr  for  stealiDg  fourteen  tame  doves,  the  property  of 
B.  Williams.  It  was  proved  that  Williams  had  dove-houses,  in 
which  he  reared  doves,  and  used  them  for  food;  that  the  doves 
mentioned  in  the  indictment  occupied  these  dove-houses,  and 
were  claimed  by  Williams  as  his  property;  that  he  took  care  of 
them  and  fed  them  regularly,  and  that  they  would  come  to  be 
fed  when  called.  The  evidence  also  tended  to  show  that  the 
defendant  shot  the  doves  and  used  them  for  food,  and  that  he 
did  a  animofurandi.  The  jury  were  instructed  that  if  they  be- 
lieved that  the  defendant  took  the  doves  with  felonious  intent, 
they  should  find  him  guilty.  Defendant  excepted,  on  the 
ground  that  doves  were  not  the  subject  of  larceny.  Yerdict  of 
guilty.    Motion  for  a  new  trial. 

BusseU^  for  the  defendant,  cited  WaUis  v.  Mease,  8  Binn. 
SM;  East's  P.  0.,  tit.  Larceny;  Bussell  on  Crimes,  tit.  Larceny. 

Morton,  AUomey-genercU,  contra,  cited  4  Bl.  Com.  236;  3  Da- 
vies'  Abr.  25, 158, 161. 

By  Court,  Parxeb,  C.  J.  It  is  held  in  all  the  authorities  that 
doves  niefer(B  naluras,  and  as  such  are  not  subjects  of  larceny 
Qicept  when  in  the  care  and  custody  of  the  owner,  as  when  in 
a  dovecote  or  pigeon-house;  or  when  in  the  nest  before  they  are 
able  to  fly.  If,  when  thus  under  the  care  of  the  owner,  they 
are  taken  furtively,  it  is  larceny. 

The  reason  of  this  principle  is  that  it  is  difficult  to  distinguish 
them  from  other  fowl  of  the  same  species.  They  often  take  a 
flight  and  mix  in  large  flocks  with  the  doves  of  other  persons, 
and  are  free  tenants  of  the  air,  except  when,  impelled  by  hun- 
ger or  habit,  or  the  production  or  preservation  of  their  youDg, 
they  seek  the  shelter  prepared  for  them  by  the  owner.  Per- 
haps when  feeding  on  the  grounds  of  the  proprietor,  or  resting 
on  his  bam  or  other  buildings,  if  killed  by  a  stranger,  the 
owner  may  have  trespass;  and  if  the  purpose  be  to  consume 
them  as  food,  and  they  are  killed,  or  caught,  or  carried  away 
from  the  inclosure  of  the  owner,  the  act  would  be  larceny.  But 
in  this  case  there  is  no  evidence  of  the  situation  they  were  in 
when  killed,  whether  on  the  flight,  a  mile  from  the  grounds  of 
the  owner,  or  mingled  writh  the  doves  of  other  persons,  enjoy- 
ing their  natural  liberty.  Without  such  evidence,  the  act  of 
killing  them,  though  for  the  purpose  of  using  them  as  food,  is 
not  felonious.    Therefore  a  new  trial  is  granted. 
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GwiNNKTH  V.  Thompson. 

[9  PxGXZBDrOt  81.] 

A  nuTAiTT  X2r  CoMicoif  WHO  BxFBNDS  MoNBT  for  the  general  benefit^  may  r»> 
cover  from  a  co-tenant  his  proportion  of  the  expense,  the  title  to  the  land 
not  being  in  question. 

Assumpsit  to  recover  the  defendant's  proportion  of  the  ex- 
pense of  repairs  done  on  a  milldam  owned  and  occupied  bj  the 
plaintiff  and  defendant  and  one  Pratt  as  tenants  in  common. 
Flea,  the  general  issue.  Thompson  furnished  the  materials  for 
the  repairs,  and  the  other  two  performed  the  work,  Pratt  keep- 
ing  an  account.  Thompson  paid  Pratt  the  amount  of  his  ex- 
cess over  his  proportion  of  the  expense,  and  in  this  adjustment 
Thompson  claimed  and  had  the  benefit  of  the  labor  done  bj 
the  plaintiff,  in  so  far  as  they  diminished  the  amount  that 
Thompson  was  to  pay  to  Pratt.  The  defendant  consented  to  a 
default,  subject  to  the  opinion  of  this  court. 

Wood  and  Eddy,  for  the  defendant. 

W.  Baylies  and  Bedl,  contra,  cited  Oatfield  ▼.  Warring^  14 
Johns.  188;  Earrison  v.  Saiotd,  10  Id.  243  [6  Am.  Dec.  337]; 
Doty  V.  Wilson,  14  Id.  378. 

The  Court  said,  that  if  a  tenant  in  common  has  expended 
money  for  the  general  benefit,  and  does  not  bring  in  question 
the  title  to  the  land,  he  may  recover  in  assumpsit  of  his  co-ten- 
ant the  siun  expended  by  him  beyond  his  just  proportion. 

AssuKpsrr  by  Ovb  Co-tbnakt  agaihbt  Avoikeb. — SeenotetoCAoM&tri 
V.  Chambers,  12  Am.  Deo.  587. 


TUCKEE  V.  TOWEB. 

[9  PioxsBnro,  lOB.] 

A  TuBNPiKi  GoBPORATTON  HAT  Makb  AiTT  Usji  of  the  land  on  which  il 
has  an  easement,  necessary  for  the  enjoyment  of  its  franchise.  It  may, 
therefore,  erect  a  honse  for  its  toll-gatherer,  cut  down  trees,  and  dig  a 
cellar  and  well  for  the  accommodation  of  the  honse,  on  land  over  which 
the  turnpike  rons,  without  heing  liable  in  trespass  to  the  owner  of  the 
liwid. 

Trespass  9.  c./.  for  entering  on  the  plaintiff's  land,  digging 
pits  on  his  soil,  cutting  down  trees,  and  erecting  a  honse  on  the 
land.  The  Taunton  and  South  Boston  Turnpike  Corporation 
was  authorized  to  erect  a  toll-gate  within  certain  limits  on  the 
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road,  ^thin  which  limits  the  plaintiff's  land  was  incladed. 
The  officers  of  the  corporation  having  determined  to  erect  their 
toll-gate  on  the  plaintiff's  land  described  in  the  declaration,  or- 
dered the  defendant  to  erect  the  gate,  and  to  build  on  the 
plaintiff's  land  a  suitable  house  for  the  accommodation  of  the 
toll-gatherer  and  his  family,  and  to  dig  a  cellar  and  level  the 
ground  so  as  to  make  it  convenient.  The  defendant  did  so, 
and  cut  down  certain  trees  that  interfered  with  the  work,  laying 
them  aside  for  the  plaintiff's  use,  but  the  trees  never  came  to 
his  use.     Case  submitted  on  these  facts. 

Metcalfe  for  the  plaintiff,  contended  that  a  turnpike  corpora- 
tion which  had  only  an  easement  in  the  soil  for  the  purposes  of 
the  turnpike,  was  not  authorized  to  commit  the  acta  done  in 
the  present  instance:  Bobbins  v.  Bomian,  1  Pick.  122;  Adanis 
▼.  Emerson,  6  Id.  67;  Thompson  v.  Proprietors  of  Androscoggin 
Bridge,  6  Greenl.  62;  Cook  y»  Steams,  11  Mass.  633;  Herolins 
V.  Shippam,  6  Bam.  Sc  Oress.  221. 

Richardson  and  Lothrop,  contra. 

By  Court,  Pabxsb,  C.  J.  It  is  too  clear  to  require  any  dis- 
cussion that  the  proprietor  of  land  over  which  a  public  high- 
way has  been  laid  retains  his  right  in  the  soil  for  all  purposes 
which  are  consistent  with  the  full  enjoyment  of  the  easement 
acquired  by  the  public,  or  by  any  corporation,  by  authority  de- 
rived constitutionally  from  the  legislature. 

By  the  agreed  statement  of  facts  it  appears  that  the  locus  in 
quo  is  part  of  the  Taunton  and  South  Boston  turnpike  road,  as 
established  by  act  of  the  legislature,  and  that  all  the  proceed- 
ings were  had  which  were  required  by  the  general  turnpike  act 
to  vest  the  franchise  in  the  corporation  created  by  the  Stat. 
1806,  c.  7.  The  right  was  given  to  appropriate  the  land  of  the 
plaintiff  for  the  purposes  mentioned  in  the  act,  and  be  having 
been  indemnified  for  this  use  of  his  property,  the  corporation 
had  a  right  to  erect  their  gate  across  the  locus  in  quo,  and  to 
demand  toll  at  that  gate.  We  think  also  that  they  had  a  right 
to  erect  and  maintain  a  toll-house  at  or  near  the  gate,  and  with- 
in the  four  rods  laid  out  for  the  road.  It  was  not  contem- 
plated nor  required  by  the  legislature  that  the  whole  space 
should  be  left  open  for  travelers,  for  it  is  specially  provided 
that  the  traveling  path  shall  not  be  less  than  twenty  feet  wide, 
leaving  the  rest  of  the  space  to  be  used  for  any  purpose  neces- 
saiy  to  the  suitable  maintenance  of  the  road.  A  house  thereon 
for  the  residence  of  the  toll-gatherer  is  certainly  within  the 
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reasonable  purposes  and  intent  of  the  legislature  to  prevent  the 
delay  to  passengers,  which  would  occur  if  his  dwelling-house 
should  be  at  a  distance.  Ko  authority  was  given  by  the  act  to 
appropriate  any  land  without  the  exterior  side  lines  of  the  road, 
BO  that  if  the  proprietor  of  the  adjoining  land  should  refuse  to 
sell  a  house  lot,  or  demand  an  extravagant  price  for  it,  the 
company  or  the  public  might  be  put  to  great  inconvenience. 
We  think,  therefore,  a  house  for  this  purpose  may  lawfully  be 
erected  on  the  land  laid  out  for  the  road,  provided  the  road  is 
not  thereby  so  straitened  as  that  the  house  becomes  a  public 
nuisance;  in  which  case  a  public  prosecution  would  furnish  the 
proper  remedy.  The  ground  taken  by  the  plaintiff  is  founded 
upon  a  supposed  limitation  of  the  right  of  the  corporation  to 
use  the  surface  of  the  land  only  for  the  purpose  of  travel;  but 
we  do  not  understand  their  right  to  be  so  limited,  but  that  they 
may  make  such  use  of  the  land  below  the  surface  as  may  be 
necessary  to  secure  and  maintain  the  proper  enjoyment  of  their 
franchise;  thus,  without  doubt,  posts  maybe  sunk  into  the  earth 
for  the  gate  to  swing  upon;  and  such  digging  of  the  soil  is 
justifiable  as  may  be  necessary  for  drains  to  the  road.  And  we 
are  of  opinion  also  that  a  toll-house  may  be  placed  there,  and 
that,  if  convenient,  this  may  be  made  so  as  to  accommodate  the 
toll-gatherer  with  a  dwelling-house;  and  that  all  things  necea- 
sary  for  this  may.  be  also  lawfully  done,  such  as  the  outting 
down  the  trees,  digging  a  cellar,  well,  etc.,  under  the  restric- 
tion before  mentioned,  that  the  public  highway  be  not  too  much 
straitened.  We  uuderstand  that  what  are  called  pits  in  the 
declaration  are  the  excavations  for  the  cellar  and  a  well. 

It  is  not  necessary  to  advert  to  the  authorities  cited  by  the 
plaintifiTs  counsel,  for  they  all,  except  one,  go  to  establish  the 
undeniable  right  in  the  soil  in  the  owner  of  the  land  taken  for 
a  road,  subject  only  to  the  easement  taken  for  public  use;  and 
it  is  necessary  to  the  enjoyment  of  this  easement  that  there 
should  be  a  toll-house,  and  not  inconsistent  with  the  right  of 
property  in  the  plaintiff  that  the  toll-house  should  be  so  con- 
structed as  to  admit  of  occupation  by  the  family  of  the  toll- 
gatherer.  The  case  cited  from  6  Greenleaf  would  be  in  point, 
if  the  building  complained  of  were  within  the  area  of  the  road; 
but  that  does  not  appear.  On  the  contrary,  the  presumption 
is  that  it  stood  without  the  lines. 

The  plaintiff  must  be  nonsuited. 
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Haven  v.  Foster. 

[9  PiOKXBnro,  112.1 

lOKOBAHGi  OF  Law  sigiiifieB  ignorance  of  the  Uw  of  one's  own  oountry,  uni 

doei  not  extend  to  foreign  laws  or  the  statntes  of  other  ttatei. 
MoKxr  Paid  thbouoh  Ionobahcb  of  the  law  of  another  of  the  United 

States  may  be  reoovered  back. 
PsDTCiFLS  Applbd  TO  THB  Case  of  a  nieoe  living  in  Massaohnsetts  who  sold 

her  interest  in  oertain  lands  in  New  York  left  by  her  onole  on  his  death, 

she  being  ignorant  that  by  the  laws  of  New  York  lands  descended  per 

gtkrpa  and  not  per  eapUa, 
ImBBT  BuK8  from  the  serrioe  of  the  writ^  no  preTions  demand  having 

been  made. 
Ih  DiscBABonro  a  MobtoaoXi  tbs  Hbib  is  entitled  to  the  aid  of  the  persMi* 

shy;  but  if  he  dispose  of  the  mortgsged  estate,  without  making  any 

Implication  for  aid  in  redeeming  it^  he  can  not  afterwards  oome  upon  the 

penonal  estate  for  awistance. 
Bdcutobs  hats  vo  Powxb  to  RxDinc  MoBTOAon  oat  of  the  state  in  whioh 

th^  are  appointed. 

AflsuMnzT  for  money  had  and  received,  and  money  paid^  sab- 
nitted  on  a  case  stated.  In  1819,  Andrew  Craigie,  of  Masaa- 
chuaetts,  died  intestate  in  that  state,  seised  of  lands  there  and 
in  the  state  of  New  York,  and  leaving  as  heirs  the  wife  of  the 
plaintiff,  a  niece,  and  the  defendant  and  two  brothers,  nephews. 
The  widow  took  out  letters  of  administration  in  this  state.  No 
letters  were  taken  oat  in  New  York.  In  1821  the  plaintiff  and 
his  wife  and  the  three  Fosters  sold  the  New  York  land  to  one 
Tofts  for  twenty-fonr  thousand  five  hundred  and  forty  dollars, 
he  executing  bonds  for  the  purchase  money  payable  equally  to 
the  four  grantors,  and  secured  by  a  mortgage  on  the  land  to 
them  in  undivided  fourth  parts.  In  1824,  the  bonds  were  paid, 
one  thousand  eight  hundred  and  seventy-five  dollars  being  Re- 
dacted from  each  of  the  amounts  payable  to  the  obligees,  in 
order  that  Tufts  might  pay  the  sum  of  seven  thousand  five  hun- 
dred dollars  to  one  Lee,  due  from  Craigie,  and  for  which  the 
huids  sold  to  Tufts  had  been  mortgaged  as  security.  The  con- 
tract between  Ondgie  and  Lee  was  for  the  loan  progressively  of 
fifteen  thousand  dollars  for  which  said  lands  were  mortgaged. 
Craigie  had  received  four  thousand  nine  hundred  and  fifty-seven 
dollars  under  the  contract,  and  his  admiuistratrix  two  thousand 
two  hundred  and  thirty-five  dollars,  which,  with  interest  to  June 
15,  1820,  made  the  seven  thousand  five  hundred  dollars.  By 
agreement  of  June  17, 1820,  the  intended  loan  was  reduced  to 
seven  thousand  five  hundred  dollars.  At  the  time  Tufts  un- 
dertook to  pay  this  debt  to  Lee  it  was  barred  by  the  statute  of 


854  Havsn  v.  Foster.  [Mass. 

limitations.  It  had  been  ag^reed  originally  between  the  hein 
and  the  administratrix,  bj  reason  of  certain  stock  in  the  com- 
monwealth belonging  to  the  estate  and  received  bj  the  heirs, 
'that  this  Lee  debt  should  be  paid  out  of  the  proceeds  of  the 
stock.  But  the  stock  remaining  unsold  when  Tufts  proposed 
to  pay  the  debt,  the  heirs  agreed  to  pay  the  same,  the  admin- 
istratrix agreeing  that  the  payment  by  them  should  have  the 
same  effect  as  if  it  had  been  made  by  her,  there  existing  doubts 
as  to  the  sufficiency  of  the  personalty  to  pay  the  debts  of  the 
estate.  Tufts  neglected  to  pay  Lee.  He  thereupon  foreclosed 
his  mortgage  and  obtained  a  decree  which  was  satisfied  out  of 
about  half  of  the  premises.  Tufts  subsequently  paid  to  the 
defendant  the  amount  which  he  had  retained  to  discharge  Lee's 
debt. 

Other  lands  in  New  York  were  sold  by  the  plaintiff  and  wife 
and  the  Fosters,  the  consideration  being  divided  equally.  And 
all  the  times  of  this  and  the  other  above-mentioned  transactions, 
the  heirs  were  ignorant  of  the  law  of  New  York  by  which  lands 
descended/>er  stirpes  and  notper  capUa.  This  action  was  bronght 
io  recover  the  excess  received  by  the  defendant  above  the  Bum 
which  he  was  entitled  to  under  the  laws  of  New  York. 

Metca!/,  for  the  plaintiff.  A  foreign  law  is  a  fact,  and  the 
maxim  of  ignorarUia  juris  does  not  apply:  2  Stark.  Ev.  568. 
Interest  is  recoverable  on  the  extra  amount  advanced  to  dia- 
ohaige  Lee's  debt,  from  the  time  of  the  advance:  Homnery. 
Barrett,  2  Boot,  166;  Skipman  v.  MiUjer,  Id.  406;  ZHboorift  t. 
Sinderling,  1  Binn.  488  [2  Am.  Dec.  469];  Btgpdie  v.  Smory,  1 
Dallas,  B49;  Gibbs  v.  Bryant,  1  Pick.  118.  The  defendant  has 
received  the  money  from  Tufts  as  active  capital:  Jones  v.  WU" 
liams,  2  Call,  106;  Fox  v.  Wiicocks,  1  Binn.  194  [2  Am.  Dec 
483];  Pease  v.  Barber,  3  Cai.  266;  I^reves  v.  Ibwnsend,  1  Oox,  60. 

A.  JUilliard,  contra.  The  plaintiff's  ignorance  of  the  lavr  waa 
the  result  of  gross  negligence.  He  knew  all  the  facta,  and 
knew  that  our  law  makes  the  lex  loci  rei  sites  govern:  Ood* 
Fabr.  p.  40,  def.  61,  sec.  8;  Id.,  p.  1076,  def.  12,  sec.  4;  Id«p 
p.  169,  def.  16;  Oarpz.  Definit.  For.,  pt.  2,  c.  28,  d.  21,  n.  5; 
1  Domat  Civ.  Law,  by  Strah.  237,  pt.  1,  bk.  1.;  tit.  18,  aeo.  1, 
art.  9.  And  under  such  circumstances  money  paid  can  noi  be 
recovered  back:  Mollenb.  Thes.  Jur.  Civ.,  p.  209,  n.  80;  Id., 
p.  647,  n.  82;  Id.,  pp.  134,  237,  n.  24,  646;  Carps.  Definii. 
For.,  pt.  2,  0.  60,  d.  3,  n.  6;  Cod.  Fabr.  p.  67,  def.  17,  aee.  Bi 
p.  897,  def.  2,  sec.  16;  Oalv.  Jur.  Lex,  tom.  1,  p.  713;  Id.,  p. 
666;  Heinec.  ad  Pand..  lib.  22,  tit  6«  sec.  146;  Strani  Bj^ 
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tag.,  pt.  2,  p.  800;  exerc.  28,  lib.  22,  tit.  6,  th.  59^,  W;  M.,  p. 
163;  exero.  27,  lib.  22,  tit.  1,  th.  69.  The  statttte  of  New  York 
mast  be  viewed  as  a  law,  and  provable  as  a  law:  2  Stark  Et^ 
668,  569,  and  notes;  1  Domat  Civ.  Law,  298,  pt.  1,  bk.  1,  tit. 
18,  sec.  1,  art.  11  and  note,  art.  16.  Money  paid  in  ignorance 
of  law,  in  execution  of  a  contract,  can  not  be  recovered  backr 
4  Tucker's  Bl.  Com.  27;  Obit.  Contr.  190;  2  Stark.  Et.  112;  3: 
Com.  Contr.  40,  41;  Battle  v.  Chriffin,  4  Pick.  17;  BUbie  v.  Lum^ 
fey,  2  East,  469;  Stevens  v.  Lynch,  12  Id.  38;  Lundie  v.  Bob^ 
eriatm,  7  Id.  286;  Brisbane  v.  Dacres,  6  Taunt.  144;  Ladd  y^ 
Kenney,  2  N.  H.  840  [9  Am.  Dec.  77].  Interest  from  the  data« 
of  the  writ  only  is  recoverable:  lAndon  v.  Hooper,  Cowp.  149;; 
Birdi  V.  Wright,  1  T.  B.  887;  Jacobe  v.  Adams,  1  Dallas,  62;; 
Tappenden  v.  BandaU,  2  Bos.  &  P.  467;  Daie  v.  Sottet^  4  Buxe^ 
2183. 

m 

By  Court,  MoBTOH,  J.  (after  stating  some  of  the  facts}.    Bjr 
the  statute  of  distributions  of  this  state,  these  heirs,  standing 
in  the  same  degree  of  relationship  to  the  intestate,  inherited  his^ 
estate  in  equal  proportions.    But  by  the  statute  of  New  York^ 
which  carries  the  doctrine  of  representation  farther  than  tb»» 
law  of  this  state,  or,  indeed,  than  the  civil  or  common  law^ 
these  heirs  inherited  per  stirpes  and  not  per  oapUa;  so  that  th«^ 
estate  in  New  York  descended,  one  half  to  the  wife  el  tU«f^ 
plaintiff,  and  the  other  half  to  the  defendant  and  his  two  broth- 
ers, being  one  sixth  instead  of  one  quarter  to  each.    Of  th* 
pTDTisions  and  even  existence  of  this  statute,  all  the  heirs  wer* 
entirely  ignorant  during  the  whole  of  the  transactions  statecl 
in  the  case.    The  plaintiff,  having  discovered  the  mistake,  now 
seeks  by  this  action  to  reclaim  of  the  defendant  one  third  of 
the  amount  received  by  him  on  account  of  the  sale  of  the  New 
York  lands,  with  interest  from  the  time  of  its  receipt.    And 
the  question  now  submitted  to  our  decision  is,  whether  he  is 
entitled  to  a  repetition  of  the  whole  or  any  part  of  this  amount.. 

Had  the  parties  been  informed  of  their  respective  rights 
under  the  laws  of  New  York,  it  can  not  be  doubted  that  the 
plaintiff  would  have  retained  one  moiety  of  the  land  in  that 
state,  or  would  have  received  to  himself  one  half  of  the  eonsid- 
eration  for  which  it  was  sold.  The  distribution  of  the  avails 
of  the  sale  was  made  by  the  heirs  upon  the  confident  though 
miataken  supposition  that  they  were  equally  entitled  to  them. 
They  acted  in  good  faith,  upon  a  full  conviction  that  they  wers 
equal  owners  of  the  estate.  It  turned  out,  however,  to  the 
of  all  of  them,  that  they  owned  the  estate  in  very  un* 
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«qual  proportions,  and  that  the  defendant  and  his  brothers  had 

^received  not  only  the  price  of  their  own  estate,  but  also  the 

.price  of  a  part  of  the  plaintiff's  estate.    Equity  would  there* 

lore  seem  to  require  that  the  defendant  should  restore  to  the 

;.  plaintiff  the  amount  received  for  the  plaintiff's  estate.    It  was 

1*^  received  by  mistake,  and  but  for  the  mistake  would  not  have 

v4x>me  to  the  defendant's  hands.    If  the  whole  estate  had  been 

«owned  by  the  plaintiff,  and  the  defendant,  having  no  interest 

in  it,  had  received  the  whole  consideration,  the  equitable  right 

of  repetition  would  have  been  no  stronger;  it  might  have  been 

more  manifest. 

The  suggestion  that  the  provisions  of  the  New  Tork  statute 
«re  in  themselves  inequitable,  is  no  answer  to  this  view  of  the 
•case.  Whether  the  law  of  descent  in  that  state  is  more  or  lees 
veasonable  and  just  than  ours,  it  is  neither  our  province  nor  de- 
sire to  inquire.  All  statutes  regulating  the  descent  and  distri- 
butions of  intestate  estate  may  be  considered  as  positive,  and, 
in  some  degree,  arbitrary  rules.  And  when  a  person,  by  inher- 
itance or  purchase,  becomes  lawfully  seised  of  any  estate,  with- 
out fraud  or  fault  on  his  part,  it  would  be  as  inconsistent  with 
eound  ethics,  as  with  sound  law,  to  divest  him  of  it  because  the 
rule  of  law  by  which  he  held  it  was  deemed  unreasonable.  And 
if,  by  accident  or  mistake,  another  should  get  possession,  it  is 
not  easy  to  see  upon  what  principle  he  would  be  justified  in  re- 
taining it. 

In  the  case  at  bar  the  division  of  the  consideration  money  was 
tnade  by  the  agreement  of  all  the  parties  interested.  The  de- 
fendant received  the  money  with  the  plaintiff's  consent.  Bat  it 
M'as  an  implied  rather  than  express  agreement.  The  defendant 
also  received  the  money  under  a  claim  of  right.  The  defendant 
l>elieved  himself  to  be  legally  and  equitably  entitled  to  one 
quarter  part  of  the  proceeds  of  the  sale.  And  under  this  belief 
lie  claimed  it  as  being  rightfully  due  to  him,  and  the  plaintiff, 
under  the  influence  of  the  same  belief,  assented  to  the  justice 
of  tbe  claim,  and  agreed  to  the  equal  distribution  which  was 
made.  It  was  not,  however,  paid  to  the  defendant  by  way  of 
compromise.  No  controversy  existed  between  the  parties. 
There  was  not  even  a  difference  of  opinion  between  them  in  re- 
lation to  tbeir  respective  purparties  in  the  estate  before  it  was 
cold,  or  to  the  apportionment  of  the  avails  after  the  sale.  There 
^as,  therefore,  no  room  for  concession  on  the  one  side  or  the 
other,  and  nothiug  between  them  which  could  be  the  subject  of 
compromise. 
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Nor  do  the  facts  furnish  any  groand  to  presame  that  the 
plaintiff  intended  to  grant  anything  to  the  defendant,  or  to 
yield  any  of  his  legal  rights.  Nemo  presumUiir  donare.  And 
we  have  no  reason  to  believe  that  the  plaintiff  intended  to  give 
away  any  part  of  his  own  property,  or  his  wife's  inheritance 
The  mistake  in  the  distribution  of  the  consideration  money,  for 
which  the  land  was  sold,  arose  from  the  mutual  ignorance  of  the 
law  of  descents  in  New  York.  Can  this  mistake  be  corrected^ 
and  the  plaintiff  be  restored  to  the  rights  which  he  had  under 
this  statute? 

It  is  in  the  first  place  objected,  that  the  plaintiff's  ignorance 
was  owing  to  his  own  negligence;  that  he  shall  not  be  allowed 
to  take  advantage  of  his  own  laches;  that  what  a  man  may  Ieam» 
with  proper  diligence,  he  shall  be  presumed  to  know;  and  that 
against  mistakes  arising  from  negligence,  even  a  court  of  equity^ 
will  not  relieve.  In  all  civil  and  criminal  proceedings  every 
man  is  presumed  to  know  the  law  of  the  land,  and  whenever  it 
is  a  man's  duty  to  acquaint  himself  with  facts,  he  shall  be  pre- 
sumed to  know  them.  But  this  doctrine  does  not  apply  to 
the  present  case.  It  was  not  the  duty  of  the  plaintiff  to* 
know  the  laws  of  New  York,  nor  does  ignorance  of  then^ 
imply  negligence.  Knowledge  can  not  be  imputed  to  the^ 
plaintiff,  and  it  is  expressly  agreed  that  he,  as  well  as  the 
defendant,  was  entirely  ignorant  of  the  statute  of  New  York* 
Besides,  it  was  as  much  the  duty  of  the  defendant,  as  of  the 
pUintiff,  to  be  acquainted  with  the  laws  of  New  York.  And 
if  either  is  guilty  of  negligence,  both  are,  in  this  respect,  m 
pari  ddido. 

The  objection  that  the  title  to  real  estate  can  not  be  tried  ii» 
this  form  of  action,  can  not  avail  the  defendant;  because  it 
seems  to  us  vezy  clear,  that  no  title  is  or  can  be  drawn  in  ques-^ 
tion,  in  the  present  case. 

The  principal  objection  to  the  plaintiff's  recovery,  and  the  one 
most  relied  upon  by  the  defendant's  counsel,  is,  that  the  pay- 
ment to  the  defendant  was  made  through  misapprehension  ot 
the  law,  and  therefore  that  the  money  can  not  be  reclaimed. 

It  is  alleged  that  to  allow  the  plaintiff  to  recover  in  the  present 
action,  would  be  to  disregard  the  common  presumption  of  a 
knowledge  of  the  law,  and  to  violate  the  wholesome  and  neces- 
sary maxim :  IgnorarUia  juriaquod  quiaqne  tenetur  scire  neminem 
excHtai,  This  objection  has  been  strongly  urged  by  the  defend- 
ant's counsel,  and  learnedly  and  elaborately  discussed  by  the 
eonnsel  on  both  sides.    It  is  believed  that  all  the  authorities 
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applicable  on  the  point,  from  the  civil  as  well  as  the  oommon 
law,  has  been  brought  before  the  court. 

Whether  money  paid  through  ignorance  of  the  law  can  be  re- 
covered back  itt  a  question  much  vexed  and  involved  in  no  incon- 
siderable perplexity.  We  do  not  court  the  investigation  of  it, 
and,  before  attempting  its  solution,  it  may  be  well  to  ascer- 
tain whether  it  is  necessary  to  the  decision  of  the  case  before 
lis.  That  a  mistake  in  fact,  is  a  ground  of  repetition,  is  too 
clear  and  too  well  settled  to  require  argument  or  authority 
in  its  support.  The  misapprehension  or  ignorance  of  the  par^ 
ties  to  this  suit,  related  to  a  statute  of  the  state  of  New  York. 
Is  this,  in  the  present  question,  to  be  considered  fact  or  law  f 

The  existence  of  any  foreign  law  must  be  proved  by  evidence 
showing  what  it  is.  And  there  is  no  legal  presumption  that  the 
law  of  a  foreign  state  is  the  same  as  it  is  here:  2  Stark.  Er. 
(Metcalf 's  ed.)  668;  Male  v.  Roberts,  3  Esp.  163.  If  a  foreign 
law  is  unwritten,  it  may  be  proved  by  parol  evidence,  but  if 
written,  it  must  be  proved  by  documentary  evidence:  Kenny  t. 
Clarkson,  1  Johns.  385  [3  Am.  Dec.  336];  FrUh  v.  Spragne,  14 
Mass.  455;  Oonsequu  v.  WiUmgay  1  Peters'  Circ.  G.  B.  229.  The 
laws  of  other  states  in  the  Union  are  in  these  respects  foreign 
laws:  Baynham  v.  Canton,  3  Pick.  298.  The  courts  of  this  state 
are  not  presumed  to  know  the  laws  of  other  states  or  foreign 
AatioDSf  nor  can  they  take  judicial  cognizance  of  them  till  they 
are  legally  proved  before  them.  But  when  established  by  legal 
proof,  they  are  to  be  construed  by  the  same  rules,  and  to  have 
the  same  effect  upon  all  subjects  coming  within  their  operation, 
as  the  laws  of  this  state,^ 

That  the  lex  loci  rei  eUoe  must  govern  the  descent  of  real 
estate,  is  a  principle  of  our  law  with  which  every  one  is  pre- 
eomed  to  be  acquainted.  But  what  the  lex  loci  is,  the  court  can 
only  learn  from  proof  adduced  before  them.  The  parties 
knew,  in  fact,  that  the  intestate  died  seised  of  estate  situated 
in  the  state  of  New  York.  They  must  be  presumed  to  know 
that  the  distribution  of  that  estate  must  be  governed  by  the 
laws  of  New  York,  But  are  they  bound,  on  their  peril,  to  know 
^hat  the  provisions  of  these  laws  are  f  If  the  judicial  tribunak 
are  not  presumed  to  know,  why  should  private  citiaens  be  f  If 
they  are  to  be  made  known  to  the  court  by  proof,  like  other 
iaots,  why  should  not  ignorance  of  them  by  private  individuals 
liave  the  same  effect  upon  their  acts  as  ignorance  of  other  faotst 
Juris  igtwratUia  ed,  cum  jus  noslram  igrtoramus,  and  does  no| 
aiftend  to  foreign  laws  or  the  statutes  of  other  states. 
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We  are  of  opinion,  ibafe  in  relation  to  the  question  now  be- 
fore oa^  the  statate  of  New  York  is  to  be  considered  as  a  faot» 
the  ignorance  of  which  may  be  ground  for  repetition.  And 
whether  ignoraniia  legia  furnishes  a  similar  ground  of  repetition, 
either  by  the  ciyil  law,  the  law  of  England,  or  the  law  of  this 
commonwealth,  it  is  not  necessary  for  us  to  determine.  The 
examination,  comparison,  and  reconciliation  of  all  the  conflict- 
ing dicta  and  authorities  on  this  much-discussed  question,  is 
a  labor  which  we  have  neither  leisure  nor  inclination  to  under- 
take. 

In  the  view  which  we  have  taken  of  this  case,  it  appears  that 
the  defendant  received  a  part  of  the  consideration  for  which  the 
plaintiff's  estate  was  sold;  that  it  was  received  by  mistake;  and 
that  this  mistake  was  in  a  matter  of  fact.  He  therefore  has  in 
his  hands  money  which  ex  asqao  ei  homo  he  is  bound  to  repay, 
and  there  is  no  principle  of  law  which  interposes  to  prevent  the 
recovery  of  it  out  of  his  hands.  The  action  for  money  had  and 
received,  which  for  its  equitable  properties  is  ever  viewed  with 
favor,  is  the  proper  remedy  for  its  repetition.  The  mode  in 
which  the  payment  was  originally  secured  by  bond  and  mort- 
gage, forms  no  objection  to  the  recovery,  inasmuch  as  the  money 
was  in  fact  paid  before  the  action  lyas  commenced.  The  plaint- 
iff's remedy  will  extend  to  all  the  money  actually  received  by 
the  defendant  beyond  his  legal  proportion  of  the  estate. 
Whether  it  shall  extend  further,  is  a  question  involved  in  some 
difficulty.  The  estate  in  New  York,  at  the  decease  of  the  in- 
testate, was  under  mortgage.  This  mortgage  was  satisfied  from 
the  estate  itself,  and  the  amount  thus  paid  deducted  from  the 
consideration-money.  The  plaintiff  now  contends  that  this  in- 
cumbrance ought  to  have  been  removed  by  a  payment  from  the 
personal  estate,  or  if  that  was  insufficient,  from  the  real  estate 
in  this  commonwealth. 

In  the  consideration  of  this  question,  it  must  not  be  forgotten 
that  the  plainliff  can  recover  only  what  in  equity  and  good  con- 
■dence  is  due  to  him.  What  descended  to  the  heirs  in  New 
York?  The  estate  there,  not  free  from  all  incumbrances,  but 
with  this  mortgage  upon  it.  Did  equity  require  that  the  de- 
fendant and  his  brothers  should  advance  three  fourths  of  the 
money  to  pay  off  this  mortgage,  that  the  plaintiff  might  have 
one  half  the  estate  increased  in  value  by  this  payment?  The 
mortgagee  relied  entirely  upon  his  lien  on  the  estate;  otherwise 
he  wonld  have  demanded  payment  of  the  administratrix,  and 
•craght  a  remedy  against  her  upon  the  personal  security  of  the 
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intestate.  This  he  omitted  to  do,  until  the  claim  was  barred 
by  the  statute  of  1791,  o.  28.  The  only  sure  remedy  then  re* 
maining  was  upon  his  mortgage.  This  remedy  he  resorted  to» 
and  obtained  from  the  land  mortgaged  satisfaction  of  his  debt, 
by  a  sale  of  part  of  it  according  to  the  laws  of  New  York. 

It  is  true,  that  before  this  claim  against  the  estate  was  barred 
by  the  statute  of  limitations,  the  heirs  agreed  with  the  adminis- 
tratrix that  the  debt  should  be  paid  out  of  the  proceeds  of  a 
sale  of  certain  corporate  stock.  But  the  stock  was  not  sold  so 
as  to  make  the  payment;  and  after  the  demand  was  barred,  the 
heirs  made  an  agreement  with  the  purchaser  of  their  estate  in 
New  York,  that  he  should  retain  enough  of  the  consideration 
which  was  then  due  to  them,  to  remove  this  incumbrance,  de- 
ducting an  equal  amount  from  each  bond.  Aiter  the  deduction 
of  this  amount  from  the  bonds,  the  balances  were  paid  to  the 
obligees,  and  thus  the  bonds  were  satisfied  and  discharged. 
The  effect  of  this  arrangement  by  the  heirs,  was  to  leave  the 
estate  in  the  hands  of  the  purchaser  in  the  same  situation  it 
would  have  been  had  it  been  sold  subject  to  this  incumbrance. 
It  must  be  presumed  that  the  heirs  stipulated  to  remove  the  in- 
cumbrance or  to  furnish  the  purchaser  with  the  means  of  doing 
it.  If  this  was  not  the  case,  they  voluntarily  agreed  to  relin- 
quish a  part  of  the  purchase-money.  In  this  event,  it  was 
equivalent  to  a  reduction  of  the  price  of  the  estate,  and  the 
plaintiff  can  have  no  claim  to  any  more  than  one  half  of  the 
price  which  was  finally  agreed  upon  and  actually  paid. 

If  the  heirs  agreed  to  pay  off  this  mortgage,  it  was  a  part  of 
the  agreement  that  it  should  be  paid  out  of  a  particular  fund. 
As  this  agreement  was  made  by  the  plaintiff  under  the  mistaken 
supposition  that  he  owned  but  a  quarter,  when  in  fact  he  owned 
half  of  it,  he  claims  to  be  relieved  from  its  operation.  If  the  agree- 
ment is  invalid  in  part,  it  must  be  so  in  the  whole.  The  plaintiff 
can  not  be  released  from  it,  and  the  defendant  be  bound  by  it  If 
the  plaintiff,  with  a  knowledge  of  his  rights,  would  not  have 
agreed  to  pay  out  of  this  fund,  so  the  other  heirs,  with  the  same 
knowledge,  would  not  have  agreed  tu  pay  at  all.  They  would 
have  relied  upon  their  statute  bar,  and  left  the  mortgagee  to  his 
remedy  on  the  mortgaged  estate,  and  their  grantee  to  his  remedy 
against  his  grantors,  or  in  resisting  payment  of  his  bonds.  Al- 
though this  agreement  was  founded  in  misapprehension,  yet  as 
it  was  made  in  good  faith  and  has  been  executed,  as  the  parties 
can  not  be  restored  to  the  situation  they  were  in  when  it  waa 
made,  and  as  the  effect  of  annulling  it  as  to  one  would  be 
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numifest  injastioe  to  the  other,  we  can  see  no  good  reason  whj 
both  should  not  be  bound  by  it. 

BesideB,  we  can  not  perceive  that  this  arrangement  by  the 
heirs  had  any  effect  upon  the  rights  of  the  mortgagee,  or  in  facfc 
upon  his  proceedings  to  recover  his  debt.  The  purchaser  having 
failed  to  pay  off  the  mortgage,  the  mortgagee  was  left  to  his 
only  remedy,  and  doubtless  pursued  it  in  the  same  nanner  he 
would  have  done  had  the  heirs  made  no  provision  for  extin- 
guishing their  debt.  If  the  heirs  had  received  of  '^x.^ir  grantee 
the  whole  consideration,  and  afterwards  he  had  l/rju  compelled 
to  remove  the  incumbrance,  would  not  the  h/M  have  been 
bound  to  remunerate  him  ?  If  at  the  sale  they  t^/reed  to  remove 
tlie  incumbrance,  justice  would  have  require /?  them  so  to  do, 
and  in  fhe  same  equal  proportions  in  which  'iiey  had  received 
the  consideration,  because  if  such  agreement  was  made,  it  was 
upon  the  mutual  belief  that  they  were  equally  intereffted  in  the 
estate,  and  it  would  be  unequal  and  unjust  to  relieve  them 
bom  it. 

But  it  is  argued  for  the  plaintiff,  that  he  ought  to  recover  for 
this  part  of  his  chum,  because  the  estate  in  this  commonwealth 
was  liable  for  the  payment  of  this  debt,  and  that  the  neglect  to 
pay  it  was  a  breach  of  duty  in  the  administratrix,  for  which  she 
would  be  answerable  to  the  heirs  in  the  same  proportion  in 
which  they  owned  the  estate.  For  the  reasons  before  given, 
we  are  not  satisfied  that  the  plaintiff  ought  to  prevail  on  this 
point,  even  if  this  position  is  tenable.  But  we  think  it  can  not 
be  maintained  as  applicable  to  this  case.  The  estate  here  was 
unquestionably  liable  for  the  payment  of  this  debt,  had  it  been 
prosecuted  against  the  administratrix  here  before  it  was  barred 
by  the  statute.  Bat  we  do  not  think  that  it  was  the  duty  of  the 
administratrix,  under  the  circumstances  of  this  case,  to  go  into 
New  York  to  redeem  the  estate  there,  nor  that  her  omission  to  do 
it  would  render  her  liable  for  a  devastavit. 

By  the  common  law  the  heir  is  entitled  to  the  aid  of  the  per- 
sonal property  of  the  mortgagor  in  paying  off  mortgages;  but 
if  the  heir,  without  making  application  for  aid  in  redeeming, 
disposes  of  the  mortgaged  estate,  he  can  not  afterwards  come 
upon  the  personal  estate  for  assistance:  Bac.  Abr.,  Mortgage,  E. 
And  no  authority  was  cited,  or  has  been  found,  which  requires 
the  administrator  in  England  to  redeem  mortgaged  estates  in 
foreign  countries.  But  on  the  contrary,  it  is  very  clear  that 
sueh  administrator  would  have  no  power  to  do  any  act,  as  such, 
out  of  the  kingdom.     So  an  executor  or  an  administrator  ap- 
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pointed  in  this  state  haa  no  authority  beyond  its  limits.  He 
would  have  no  power  to  make  a  tender  in  any  other  state^  nor 
ooold  he  resort  to  any  I^gal  process  to  compel  the  mortgagee  to 
accept  a  satisfaction  of  the  debt  or  discharge  the  mortgage: 
Chodwin  y.  Jonn^  8  Mass.  614;  Stevens  y.  Oayhrd^  11  Id. 
256;  Langdan  y.  PoUer,  Id.  818;  OuUer  y.  DavenpoH,  1  Pick.  81 
[11  Am.  Dec.  U9];  Fenuriok  y.  8ear^8  Adm.,  1  Cranch,  259; 
Dixmi'a  Ex.  y.  Banuay's  Ex.^  8  Oranch,  819.  The  law  impates 
negligence  to  no  man  for  not  doing  that  which  he  has  no  legal 
power  to  do.  It  is  tme,  that  if  the  mortgagee  had  chosen,  he 
might  not  only  haye  compelled  the  administratrix  to  pay  out  of 
the  estate  here,  bat  he  might  yolontarily  haye  accepted  payment 
of  her,  and  giyen  her  a  yalid  discharge.  But  he  could  not  have 
been  compelled  to  do  either.  He  had  the  power,  at  his  own 
election,  either  to  commence  process  upon  the  mortgage  itself, 
or  to  take  out  administration  in  the  state  where  the  mortgaged 
land  was,  and  in  the  one  way  or  the  other  to  obtain  satisfaction 
of  the  debt  from  the  estate  itself.  As  the  administratrix  had  not 
the  power  to  preyent  him  from  adopting  either  of  these  courses, 
so  her  omission  to  do  it,  or  to  attempt  to  do  it«  did  not  amount 
to  waste. 

The  mortgage  was  made  by  the  intestate  to  secure  tbe  pay- 
ment of  a  note  giyen  by  him  for  fifteen  thousand  dollars,  about 
one  third  of  which  was  receiyed  by  him  just  before  his  death, 
and  the  residue  of  which  was  contracted  to  be  paid  by  the  mort- 
gagee in  a  limited  time.  The  mortgagee  bad  a  right  to  execute 
tbe  contract  by  paying  to  the  administratrix  the  whole  balance 
of  the  fifteen  thousand  dollars,  and  increasing  tbe  lien  to  thai 
amount  on  tbe  estate  mortgaged.  But  by  agreement  between 
the  mortgagee  and  the  administratrix,  only  a  part  of  this  sum 
was  paid  by  tbe  former  to  tbe  latter,  so  that  the  incumbrance 
was  fixed  at  seyen  thousand  fiye  hundred  dollars.  The  plaintiff 
claims  to  recoyer  of  the  defendant  one  twelfth  part  of  tlus  sum 
received  by  tbe  administratrix,  as  distinguishable  from  the 
amount  paid  to  tbe  intestate  in  his  life-time.  This  sum  was  paid 
by  the  administratrix  in  pursuance  of  the  original  agreement, 
was  secured  by  the  mortgage  giyen  by  the  intestate  in  his  life- 
time, the  mortgagee's  only  remedy  was  against  the  estate,  and 
his  action  against  the  administratrix  was  as  much  barred  bj  the 
statute  in  relation  to  this  sum  as  the  other.  It  was  alwaje 
treated  as  one  debt  by  the  administratrix  and  the  heira.  All 
the  agreements  between  the  heirs  for  the  extinguishment  of  the 
mortgage  related  aa  much  to  this  part  of  the  demand  ae  the 
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other.  In  shorty  no  distinction  was  ever  made  between  the  dif- 
ferent snms  which  constituted  this  debt.  And  it  was  all  equally 
an  incambrance  on  the  New  York  estate.  For  the  reasons  be* 
fore  given,  we  are  of  opinion  that  there  is  no  ground  for  distin- 
goishing  between  the  sum  received  by  the  administratrix  and 
that  received  by  the  intestate,  and  that  the  plaintiff  is  not  en« 
titled  to  recover  for  any  portion  of  the  amount  secured  by  the 
mortgage. 

Upon  a  view  of  the  whole  case,  it  is  the  opinion  of  the  court 
that  the  plaintiff  recover  one  third  of  the  whole  amount  received 
bj  the  defendant  on  account  of  the  sale  of  lands  in  New  York, 
with  interest  from  the  service  of  the  writ. 


lesoBAiiai  ov  Law  ^Noto  to  Siom  v.  Barber^  10  Am.  Deou  823. 


Salem  Mill-dam  Gobpobation  t;.  Ropes. 


[9  PXGKSSDIO,  187.] 

SoBMBimoNS  lOB  STOCK  IN  A  GoBPOKATiON  Can  not  be  avoided  on  the 
ground  that  the  pablished  estimate  of  the  powers  and  capacity  of  the 
oorpomtion  are  ernmeous,  there  being  no  evidence  of  intention  to  deceive 
those  sabeeribing  on  the  faith  of  the  estimates. 

On  SgaacBiBDro  Anothsk's  Nams  for  shares  in  an  incorporated  companyt 
without  authority  so  to  do,  does  not  become  a  member  of  the  corpora* 
tion,  bat  he  will  be  liable  for  damages  in  an  action  on  the  case. 

Tn  ImoLVKzrcr  of  Soms  of  the  SusacBiBKRfl  will  not  deprive  the  cor- 
poration of  its  power  to  levy  aaseasments,  a  power  provided  by  the  act 
to  be  exerdaed  only  upon  the  subscription  for  the  whole  amount  of 
shares.  This  principle,  however,  may  be  influenced  by  the  act  of  the 
corporation  in  ignoring  subscriptions  of  the  insolvent  parties. 

AflscMPsiT  to  recover  the  sum  of  ten  dollars  assessed  upon 
each  share  of  his  stock  in  the  plaintiffs'  corporation.  The 
grounds  on  which  the  chum  of  the  phiintiffs  was  resisted  appear 
from  the  opinion. 

A  Terdict  was  taken  for  the  defendant,  subject  to  the  opinion 
of  the  court 

&i2toiu<aSaiu{^i2Za&er,  for  the  defendant.  The  estimates  of  the 
eapaeitj  of  the  mill,  which  induced  the  defendant  to  subscribe, 
pKored  to  be  Tory  erroneous.  And  the  mutual  mistake  entitles 
the  defendant  to  be  restored  to  his  original  rights:  Chit.  Oont. 
187,188, 190,  S78, 276;  Farrer  ▼.  NighXin^,  2EBp.  689;  Borroufflk 
▼.  Skimer.  6  Burr.  9689;  D'OMM  y.  Melchor,  1  Dall.  428; 
a^pytton  T.  8eM^  Id.  426;  Judmm  v.  Wom,  11  Johns.  627  [6  Am. 
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Dec.  392];  McFerran  y, Taylor,  3  Cranch,  270;  StoddaH  v.  Smiih, 
6  Binn.  355;  Famsworth  v.  Oarrard,  1  Campb.  38;  Chambers  v. 
Griffith,  1  Esp.  147;  GUea  v.  Edwards,  7  T.  R.  184;  MouTolt  v. 
Wright,  1  Wend.  356;  Cox  v.  Prentice,  3  Mau.  and  Sel.  344.  The 
whole  number  of  shares  was  not  subscribed  for,  a  condition 
precedent  to  the  levy  of  the  assessment.  Some  of  the  shares 
were  subscribed  for  by  one  Endicott,  who  had  no  authontj 
therefor:  Ballou  y. Talbot,  16  Mass.  46 L  [8  Am.  Deo.  146];  Long 
▼.  Oolbum,  11  Id.  97  [6  Am.  Dec.  160]. 


J.  Pickering  and  Choate,  for  the  plaintiff.  The  supposed 
pacity  of  the  mill  was  a  mere  estimate,  as  was  known  to  the 
defendant  who  took  the  risk;  Dantap  y.  Waugh,  Peake,  123; 
Lawrence  y.  Dale,  3  Johns.  Gh.  23;  Harris  v.  KemJble,  1  Sim.  Ch. 
111.  If  Elndicott's  subscription  did  not  bind  those  for  whom  it 
was  made,  he  thereby  became  a  subscriber:  Hastings  ▼.  Lover- 
ing,  2  Pick.  221  [13  Am.  Dec.  420];  Sumner  y.  WOliama,  8  Mass. 
209  [5  Am.  Dec.  83];  BaniaU  y.Fan  Vechten,  19  Johns.  63  [10 
Am.  Dec.  193];  Hampton  v.  Speckenagle,  9  Sejrg.  &  B.  223  [11 
Am.  Dec.  704];  MoU  y.  Hicks,  1  Cowen,  536  [13  Am.  Dec.  550]; 
Dusenbury  y.  Mis,  3  Johns.  Cas.  70  [2  Am.  Dec.  144];  Sheffield 
y.  Waison,  3  Gai.  69;  White  y.  Skinner,  13  Johns.  307  [7  Am. 
Dec.  381];  Underhill  y.  Gibson,  2  N.  H.  356  [9  Am.  Dec.  82]. 

By  Court,  Pabksb,  0.  J.  There  are  grounds  upon  which  we 
are  satisfied  that  this  action  can  not  be  maintained,  which  were 
yirtually  decided  in  the  former  case  between  these  parties;  not 
indeed  yirtually  only,  for  it  is  most  manifest  that  the  present 
action  can  not  be  sustained  on  the  facts  proyed,  without  a  direct 
contradiction  of  the  principles  laid  down  in  the  former  case. 

How  is  this  ?  It  was  decided  before,  that  an  action  would 
not  lie  upon  the  personal  contract  of  the  subscribers  to  the 
stock,  to  recoyer  an  assessment  made  before  the  whole  capital 
was  taken  up,  except  so  far  as  it  might  be  necessary  to  raise 
money  to  defray  the  expenses  preliminary  to  the  complete 
organization  of  the  company,  which  could  not  take  place  until 
there  was  a  full  subscription,  and  this,  because  by  the  act  of 
'ncorporation  it  was  made  essential  to  the  power  of  assessment 
for  the  general  objects  and  purposes  of  the  institution,  that  there 
should  be  a  capital  represented  by  fiye  thousand  shares  of  one 
himdred  dollars  each  to  be  acted  upon  by  the  assessment.  Upon 
reyising  that  opinion,  we  are  entirely  satisfied  it  was  correct. 

How  stands  the  present  action  ?  It  is  brought  to  recoyer  the 
amount  of  an  assessment  made  to  coyer  the  expense  of  materials 
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purchased  or  contracted  for,  to  be  used  in  carrying  forward  and 
completing  the  general  purposes  of  the  institution,  it  being 
agreed  tbat  the  former  assessment  was  sufficient  to  defray  all 
preliminary  expenses.  Has,  then,  the  whole  number  of  shares 
been  subscribed  for,  so  that  the  capital  stock  amounts  to  the 
8am  prescribed  by  the  legislature  in  the  act  of  corporation,  as 
the  f and  to  be  obtained  before  the  full  power  of  the  corporation 
should  be  exercised  ?  It  is  most  certain  there  was,  at  the  time 
of  this  assessment,  and  still  is,  a  deficit  of  thirty  shares  at  least, 
there  being  no  authority  in  Samuel  Endicott  to  subscribe  for 
Charles  M.  Eodicott,  or  Nathan  Endicott,  or  Timothy  Endicott. 
With  respect  to  the  two  first,  the  evidence  is  conclusive  against 
any  authority  in  Samuel,  and  with  respect  to  Timothy,  there  is 
no  evidence  of  authority. 

It  is  argued  that  Samuel  Endicott,  who  thus  acted  without 
authority,  is  himself  liable  to  the  amount  of  these  shares;  but  if 
BO,  how  and  to  what  extent  is  he  liable?  He  can  not  be  made 
a  subscriber  or  compelled  to  take  shares;  no  certificates  can  be 
issued  in  his  name;  he  can  be  liable  only  in  a  special  action  on 
the  case,  for  assuming  to  act  in  behalf  of  his  nephews  without 
any  authority  from  them.  This  can  not  be  considered  as  a 
substitute  for  or  equivalent  to  a  subscription.  Suppose  a 
majority  of  the  shares  were  thus  subscribed  for,  could  the  cor- 
poration go  on  7  Could  the  liability  to  an  action  for  damages, 
although  uncertain  in  their  amount,  constitute  any  part  of  the 
fund  of  five  hundred  thousand  dollars  established  by  the  act? 
This  deficiency  of  thirty  shares  in  the  subscription  has  the  same 
effect  in  suspending  the  power  of  assessment,  as  a  larger  number 
would  have;  the  principle  is  the  same.  In  obtaining  the  addi- 
tional subscription  since  the  decision  in  the  other  case,  this  de- 
ficiency, being  known,  and  its  effect  clearly  deducible  from  the 
positions  laid  down  by  the  court,  should  have  been  supplied. 

It  is  not  necessary  to  consider  the  legal  consequence  of  the 
insolvent  shares  not  being  provided  for  by  the  new  subscrip- 
tion. If  there  had  been  originally  a  full  subscription,  bonajide, 
the  unexpected  failure  of  some  of  the  subscribers  before  or  after 
the  corporate  powers  were  exercised,  ought  not  to  impede  the 
operations  of  the  company.  They  would  assess  all  the  shares, 
and  take  legal  measures  to  compel  the  payment,  and  any  final 
deficiency  would  be  supplied  by  the  company,  by  additional  as- 
sessments, if  necessary.  But  there  being  but  little  more  than 
half  the  stock  subscribed,  including  the  insolvent  shares,  so 
that  it  became  necessary,  in  order  to  enjoy  the  power  of  assess- 
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ment,  that  a  further  subscription  should  be  obtained,  and  it  be- 
ing known  that  two  hundred  shares  were  wholly  inefficient,  it 
certainly  admits  of  question  whether  these  should  stand  as  part 
of  the  fund  or  capital  stock.  These  two  hundred  shares  were 
treated  by  officers  of  the  company  as  dead  shares  before  the 
new  subscription.  At  the  annual  meeting  in  1828  they  were 
deducted  by  the  treasurer,  in  his  exhibit,  from  the  whole  num- 
ber subscribed,  as  shares  on  which  assessments  were  not  pay- 
able, as  were  also  the  shares  subscribed  for  without  authority. 
How  then  can  they  be  enumerated  as  part  of  the  five  thousand 
shares?  It  is  evident  that  the  subscription  was  not  full,  to  any 
legal  purpose,  when  this  assessment  was  made.  It  would  have 
been  quite  as  well  to  have  set  down  the  whole  number  of  defi* 
cient  shares  to  some  feigned  name,  representing  no  person  in 
actual  existence.  The  facts  affecting  these  delinquent  sharea 
were  known  to  those  who  represented  the  corporation  at  the 
time  of  the  second  subscription,  and  at  the  time  of  the  aaooiw 
ment. 

Am  to  the  more  general  ground  taken  by  the  defendants 
counsel,  that  the  contract  has  become  inoperative  by  reason  of 
the  supposed  inability  of  the  corporation  to  execute  the  pur- 
poses of  the  act,  in  the  manner  and  with  the  benefit  expected 
and  intended  by  those  who  embarked  in  the  project  and  under- 
took to  pay  for  the  shares  they  subscribed  for,  as  it  was  not 
pretended  that  there  was  any  designed  misrepreeentatioii  hj 
those  who  procured  the  subscription',  we  think  the  defense 
could  not  be  sustained  on  this  ground.  If  there  was  a  disap- 
pointment in  regard  to  the  degree  of  benefit  expected  from  the 
project,  no  doubt  it  was  mutual.  The  defendant  appears  to 
have  had  as  much  agency  in  the  original  plan  as  any  of  the 
agents  of  the  corporation.  If  a  court  of  equity,  with  full  chan- 
cery powers,  might  interpose  to  prevent  the  execution  of  a 
ruinous  project  entered  into  by  a  company,  when  it  shall  have 
been  ascertained  that  the  proposed  advantage  can  not  be 
attained,  certainly  as  a  court  of  law  we  have  no  such  power. 

As  to  the  effect  of  the  vote  of  the  corporation  to  limit  the 
personal  liability  of  subscribers  to  one  third  of  the  prescribed 
amount  of  a  share,  whether  for  this  cause  the  contract  of  tbo 
subscribers  may  be  avoided,  we  do  not  think  it  neoeesaiy  in 
this  case  to  decide.  The  original  subscribers  had  a  right  to  ex- 
pect there  would  be  available  funds  to  the  amount  of  five  hun- 
dred thousand  dollars  applicable  to  the  purposes  of  the  instita- 
tion,  if  necessary  to  carry'it  into  full  effect,  without  depending 
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upon  the  valae  of  the  stock  in  the  market;  and  yet  it  is  diffiooU 
to  say  that  the  diminution  of  their  liability  by  a  vote  of  the  cor- 
poration shall  operate  an  entire  discharge,  particularly  as  this 
personal  liabiliiiy  is  not  exacted  by  the  act  of  incorporation. 
Believing  this  action  well  settled  upon  the  other  point,  we  give 
no  opinion  upon  this.  We  are  well  satisfied  that  this  assesch 
ment  can  not  be  sustained  upon  the  principles  which  upheld 
the  other,  because  it  was  not  necessary  for  preliminary  expenses; 
the  objects  and  piurposes  of  this  assessment  being  to  pay  for 
eontiaots  and  liabilities  which  there  was  no  authority  to  enter 
into  and  incur  when  they  aoomed. 
set  aside. 


PunuM,  J.,  not  sitting. 


Oases 

IN    THB 

SUPREME   COURT 

ov 
NEW  JERSEY. 


Gabsox  V.  Wilson. 

ICatixb  ov  JDsnfiOATEOK  OB  EzcuBi  DT  AonoK  OF  TBiBFikflB  for  Tirciilrlnj 
and  entering  plainti£rB  honte  can  not  be  given  in  endenoe  under  the 
plea  of  not  goilty.    Such  matter  must  be  specially  pleaded. 

Trespass.    In  error.    The  opinion  states  the  case. 

Wood^  for  the  pJaintiffs  in  error. 

Soott,  for  the  defendant. 

Bj  Court,  EwiNO,  C.  J.  The  dedaration  in  this  case  is  in 
trespass  for  breaking  or  entering  the  hoose  of  the  plaintiff,  and 
taking  and  carrying  away  his  goods  and  chattels.  The  plea  is 
not  guilty.  On  the  trial  the  defendants  offered  eyidence  to 
justify  the  breaking  and  entry  and  the  taking  of  the  property, 
under  an  execution  from  a  court  for  the  trial  of  small  causes,  in 
debt  at  the  suit  of  one  of  them,  placed  in  the  hands  of  another 
of  them  who  was  a  constable;  and  to  show  that  the  goods  and 
chattels  mentioned  in  the  declaration  were  the  property  of  one 
Buckelew,  the  defendant  in  the  execution,  and  fraadulently 
secreted  in  the  house  of  the  plaintiff,  and  as  such  were  IcTied 
on,  and  taken  by  virtue  of  the  execution.  The  court  of  com- 
mon pleas  rejected  the  evidence,  and  a  verdict  and  judgment 
were  rendered  for  the  plaintiff. 

Under  the  plea  of  not  guilty,  the  evidence  offered  by  the  de- 
fendant was  inadmissible.  The  charge  set  forth  in  the  declara- 
tion, and  proved  on  the  trial  by  the  witnesses  of  the  plaintiff, 
appeared  pnma  facie  to  be  at  common  law  a  trespass.  In  such 
case  the  rule  of  pleading  requires  matter  of  justification  or  ex- 
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cuse  to  be  speciallj  pleaded;  and  this  rule  has  been  expressly 
applied  to  an  entiy  by  virtue  of  process  of  fieri  facias  :  Oo  Lit. 
282,  b,  283,  a;  Oom.  Dig.,  tit.  Pleader,  E,  15, 17;  8  Boa.  &  P. 
223;  1  Saund.  298,  n.  1;  1  Ohit  PI.  492,  496;  2  Id.  687,  and 
noteg 

The  evidence  offered  by  the  defendants  was,  therefore,  prop« 
erly  overmled,  and  the  judgment  should  be  affirmed. 

Judgment  affirmed. 


LiDDEL  V.  MoYlOEAB. 

[8  HaXMXD.  44.] 

CoRBBcnoH  ov  MiSTAXx  vx  ADMiNisTRAToa'B  AooouKT. — Where  an  onde- 

moa  has  by  mistake  been  made  in  an  adroinistrator'a  aoconnt,  on  a  snffi- 

dent  showing  made  to  the  court,  the  omission  may  be  supplied  and  the 

mistake  corrected  in  his  subsequent  or  final  aooount. 
IiXMS  OF  AooouMT  IN  Orthahs'  Court  may  be  expressed  in  general  term» 
OBPHAirs'  Court  may  Allow  AnicnnaTaATOit  Intkbist  on  sums  advanced 

by  him,  in  good  faith,  to  the  estate^  especially  if  such  advances  were 

beneficial  to  the  estate. 
A  SsooirD  Order  of  Sals  of  Real  Estati  mat  bi  Mads  by  the  orphans* 

court,  when  the  estate  sold  under  the  first  order  proved  to  be  insufficient 

to  pay  all  the  debts  of  the  estate. 
OiDiR  OF  Sale  of  Real  BarATB  may  be  made  to  pay  money  advanced  by 

the  administrator,  in  good  faith,  for  the  payment  of  the  debts  of  the 


Temb  wiTHnr  which  Order  fob  Sale  of  Real  Estate  must  be  Applied 
FOR  by  the  administrator  is  not  fixed  by  law;  it  is  left  to  the  discretion 
of  the  orphans'  court,  and  is  to  be  determined  by  the  circumstances  of 
the  particular  case. 

<)uB9noBS  OF  Title  to  Real  Ebtatb  can  not  be  passed  upon  by  orphans' 
caoxt, 

Where  thb  Admikibtbatob  has  Sold  the  Pabt  of  the  Real  Estatb 
to  which  he  was  entitled  as  one  of  the  heirs,  the  orphans'  court  should 
not  order  the  part  so  conveyed  by  him  to  be  sold  for  payment  of  a  debt 
due  to  him  for  advances  made  to  the  estate. 

BxPKvsEs  OF  Judges  can  not  be  Allowed  by  Obphans*  Coubt,  beyond 
what  the  statute  allows;  but  the  court  may  allow  reasonable  counsel 


Cebixobabi  to  the  orphans'  court  of  Morris  county.  The 
opinion  states  the  case. 

Frdingkuysen  and  Vanarsdale,  for  the  plaintiff. 

Vroom^  for  the  defendant. 

By  Court,  Ewinq,  C.  J.  The  defendant  in  certiorari,  William 
McYickar,  as  administrator  of  Archibald  McYickar,  deceased^ 
exhibited  in  the  year  1807,  in  the  orphans'  court  of  the  county 

Am.  rvo.  Vox..  ZIZ— 24 
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of  Morris,  an  account  of  his  administrationy  and  obtained  an 
order  for  the  sale  of  certain  parts  of  the  real  estate  of  the  de- 
cedent, for  the  payment  of  debts,  for  which  the  personal  estate 
appeared  to  the  court  to  be  insufficient.  Under  this  order  he 
made  sale  of  four  of  the  five  parcels  of  land  which  he  was 
authorized  to  sell,  leaving  the  fifth  parcel  unsold.  In  Decem- 
ber, 1825,  the  administrator  exhibited  a  further  account  of  his 
administration,  showing  the  amount  of  sales  and  the  disposal 
of  the  moneys  arising  therefrom,  alleging  a  subeisting  de- 
ficiency of  means  to  satisfy  the  debts  of  the  estate,  and  praying 
another  order  for  the  sale  of  the  other  real  estate  left  by  the 
decedent  Against  this  account,  and  the  application  for  an 
order  of  sale,  exceptions  were  made  by  one  of  the  children 
and  heirs  at  law  of  the  deceased.  After  a  hearing  in  July 
term,  1826,  a  settlement  of  the  account  was  made,  a  decree  wac 
passed  for  its  allowance,  and  certain  real  estate  was  ordered  by 
the  court  to  be  sold  for  the  purpose  of  paying  the  balance 
which,  according  to  the  account,  appeared  to  be  due.  The 
account  of  July,  1826,  and  the  order  for  sale,  haTing  been 
brought  here  by  certiorari,  a  number  of  reasons  hare  been  as- 
signed for  setting  them  aside. 

The  first  reason  is,  '*that  the  said  orphans'  court,  in  the  said 
final  account,  allowed  and  decreed  sundiy  items  alleged  to  be 
paid  by  the  said  administrator  prior  to  March  term,  1807,  of 
said  orphans'  court,  when  his  account  was  stated,  and  not  in- 
cluded in  that  account." 

This  objection  is  raised  on  the  broad  position  that  no  item 
omitted  in  the  foriper  account,  no  credit  or  matter  of  discharge, 
however  just,  which  existed  at  the  time  the  $rst  and  partial  iio- 
count  was  exhibited  and  passed,  and  which  was  not  therein  in- 
cluded and  allowed,  can  be  made  the  subject  of  credit  or  allow- 
ance in  the  subsequent  account.  This  position,  in  its  full  ex- 
tent, is  not  sound.  If,  by  mistake,  or  other  just  and  sufficieat 
cause  shown  to  the  court,  an  omission  has  taken  place  in  an  ac- 
count thus  exhibited,  especially  an  accouat  appearing  on  the 
face  of  it  to  be  partial  and  not  final,  such  omission  may  be  cor- 
rected, and  just  allowance  made  to  the  administrator  in  his 
subsequent  or  final  account.  It  is  true  the  court,  when  called 
on  to  make  such  allowance,  may  and  ought  to  require  stiotkf^ 
circumstances  to  excuse  and  explain  the  omission;  but  such 
circumstances  being  proved,  the  justness  of  the  demand  and 
the  reasons  that  no  previous  claim  was  made  having  been  sat  • 
isfactohly  shown,  the  court  are  not  restrained  by  any  rule  ot 
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law  or  eqtiitj,  or  hy  any  sound  principle  relative  to  matters  of 
acconnty  from  introducing  and  allowing  the  omitted  items.  On 
the  contrazy,  they  are  bound  to  do  so.  Even  a  final  account  is 
Bobject  to  correction,  when  mistake  is  proved  to  the  satisfao* 
tion  of  the  orphans'  court:  Bev.  Laws,  787,  section  82.  I  do 
not  mean  to  say  that  that  section  applies  to  the  present  case,  but 
refer  to  it  simply  as  a  leading  as  well  as  just  principle. 
The  veiy  cases  cited  on  the  argument  by  the  counsel  of  the 
plaintiff,  while  they  show  a  proper  disposition  in  the  courts  not 
to  intermeddle  with  or  disturb  stated  or  settled  accounts,  care- 
fully recognize  the  power  so  to  do  when  ''  something  strong,'* 
or  '*  specific  errors  '*  are  "  distinctly  charged  "  and  **  proved  am 
specified."  In  Perkins  v.  Hart,  11  Wheat.  266,  Judge  Washing- 
ton, delivering  the  opinion  of  the  supreme  court  of  the  United 
States,  says;  "  It  surely  can  not  be  contended  that  the  settle- 
ment and  discharge  of  an  account  for  money  lent  and  advanced 
for  the  use  of  the  testator  is  a  bar  to  a  claim  for  commissions^ 
or  of  any  other  demand  not  included  in  the  settled  account.** 
Again,  **  The  rule  is  the  same  in  principle  at  law.  A  settled  ao* 
count  is  only  prima  facie  evidence  of  its  correctness.  It  may  b» 
impeached  by  proof  of  unfairness  or  mistake  in  law  or  in  fact/* 
And  again,  **  The  legal  conclusion,  therefore,  insisted  on  bgr 
the  defendant,  that  the  plaintiff  is  precluded  from  recovering 
in  this  action  for  the  two  items  claimed  to  have  been  due  before 
the  two  accounts  spoken  of  were  rendered,  is  not  correctly 
drawn,  unless  it  appeared  that  those  two  items  were  included 
in  what  is  called  the  account  stated.''  The  particular  grounds 
on  which,  in  the  present  case,  the  allowance  of  these  contro- 
verted items  was  made  by  the  court  are  not  exhibited  on  the  ac- 
count nor  in  the  evidence  laid  before  us.  According  to  the  doo* 
trine  in  The  Stale  v.  Mayhew,  4  Hals.  79,  "  the  decree  is  pre- 
sumed right  until  the  contrary  appears,  either  from  the  face  of 
the  decree  or  by  such  matter  dehors  the  record  as  may  be  the 
proper  subject  of  examination." 

2.  The  second  reason  is,  "  that  the  orphans'  court  allowed  the 
said  administrator  and  decreed  sundry  sums  of  money  without 
setting  forth  for  or  on  what  account  the  same  were  paid,  and 
also  sundry  sums  of  money  for  which  no  receipts  were  produced^ 
without  setting  forth  when  paid,  to  whom,  or  for  what." 

To  the  first  branch  of  this  reason  an  answer  is  found  in  the 
ancient  practice  of  the  orphans'  courts,  long  sanctioned  by  use» 
experience,  and  convenience.  The  items  of  account  are  almost 
necessarily  expressed  in  very  general  terms.    A  statement  if 
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brief  would  furnish  no  useful  ioformation,  and  if  minute  and  in 
detail  would  swell  the  account  to  an  enormous,  and  at  the  same 
time  useless  and  unprofitable  bulk.  Before  the  account  can  be 
passed  or  sanctioned  by  the  court,  all  who  are  interested  have 
the  opportunity  to  examine  it;  and  if  suitable  explanation  is 
withheld  or  unsuccessfully  sought,  an  exception  to  the  aocount 
will  require  the  accountant  to  sustain  it  by  vouchers  and  proofs. 
In  respect  to  the  want  of  receipts,  the  fact  on  which  the  question 
is  raised  is  not  made  out.  It  is  not  shown  that  any  item  in  the 
final  account  was  allowed  without  the  production  of  a  receipt 
or  other  proper  proof  of  its  payment.  On  careful  scrutiny, 
I  am  imable  to  find  any  room  for  even  an  inference  or  presump- 
tion that  any  such  allowance  was  made  by  the  court.  No  one 
was  particularly  designated  by  the  counsel  on  the  argument. 

3.  The  third  reason  is,  "  that  the  orphans'  court  allowed  to 
the  said  administrator  and  decreed  sundry  sums  of  money  for 
interest  on  money  paid  by  the  said  administrator,  for  and  on 
account  of  the  estate  of  the  said  deceased." 

The  payment  of  the  principal  sums  by  the  administrator,  and 
the  propriety  of  charging  them  in  the  account,  are  not,  as  will 
be  observed,  drawn  into  question.  The  interest  only  is  the  sab- 
ject  of  objection.  There  is  no  rule  of  law  or  principle  of  equity 
sanctioned  or  adopted  in  our  country,  which  unqualifiedly  and 
under  all  circumstances  denies  interest  to  an  executor  or  admin- 
istrator upon  moneys  actually  and  in  good  faith  advanced  for 
the  use  of  the  estate.  The  cases  cited  by  the  the  plaintiff's 
counsel  do  not  establish  such  a  general  rule:  Slorer  v.  Siorer,  9 
Mass.  37,  is  veiy  shortly  reported,  and  the  facts  under  whieh 
the  change  of  interest  was  claimed  and  rejected  are  not  detailed. 
The  court  disallowed  it,  observing  it  was  always  in  the  power  of 
an  administrator  to  put  himself  in  cash  from  the  estate.  Where 
such  is  the  truth,  the  charge  is  doubtless  improper;  bat  the 
proposition  appears  to  me  to  be  stated  with  too  much  latitude. 
Instances  often  occur  in  which  an  administrator  can  not  pat 
himself  at  his  pleasure  in  cash,  even  by  a  sacrifice  of  the  prop- 
erty; and  oftentimes  an  advance  by  him  is  highly  beneficial  to 
the  true  interests  of  the  estate.  The  case  of  Sdviland  v.  Bower^ 
bank,  1  Camp.  52,'  furnishes  no  rule  for  the  present  occasion. 
The  subject  under  consideration  was  different.  Interest  on 
moneys  received,  not  on  moneys  advanced.  Lord  EUenborou^h 
was  seeking,  as  be  says,  to  establish  some  fixed  rule  where  the 
determinations  bad   been  extremely  capricious;  and    he   laid 

1.  De  BaviUand  ▼.  Bowerbank,  I  Camp.  62. 
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down  what  he  supposed  the  safe  rule,  at  the  same  time  ad^ 
mitting  he  had  seen  a  suggestion  to  the  contrary  elsewhere.  A, 
charge  of  interest  by  an  administrator  will  properly  be  viewed 
with  caution,  and  the  circumstances  offered  to  sustain  it  will  be 
examined  with  scrupulous  care;  but  circumstances  may  exist 
which  will  not  barely  justify,  but  commend  an  advance  of 
money  by  the  administxator,  and  entitle  him  to  an  allowance  of 
interest.  Whether  or  not  such  circumstances  did  actually  ex- 
ist in  the  present  case,  the  orphans'  court  had  much  better, 
means  to  decide  than  we  possess. 

We  can  see  no  legal  principle  which  has  been  violated  by  the' 
determination  they  have  made.     On  the  contraxy,  it  appears  to* 
have  been  called  for  by  the  proofs  exhibited  before  them,  so  far 
as  we  have  a  view  of  them  in  the  accounts  and  documents  sub- 
mitted to  our  examination.     The  personal  estate  early  proved 
inadequate.    A  sale  of  part  of  the  real  estate  was  made,  and 
the  proceeds  applied  towards  the  discharge  of  the  debts.    The 
sale  of  the  residue  of  the  real  estate  was  postponed  as  the  judg-^- 
ment  of  the  orphans'  court  say,  in  the  reasons  given  by  theniMk 
for  their  opinions,  and  which  are  made  a  part  of  the  state  of  the  « 
esse  submitted  to  us,  not  ''by  any  contrivance  of  the  adminis* 
tiator  for  his  own  benefit,  but  by  the  particular  droumstanceaw 
of  the  estate;  by  the  express  consent  of  some  of  the  heirs*at-Iavi»^ 
after  taking  advice  of  counsel,  and  by  the  assent  of  all  of  them. 
In  the  mean  time,  however,  the  debts  of  the  estate  were  in  some 
way  to  be  paid.    One  of  the  creditors,  and  he  the  largest,  was 
pressing  for  his  money,  and  about  it  the  family  was  ooncemed, 
and  especially  the  plaintiff  in  certiorari,  and  desirous  to  conceal 
it  from  her  mother,  which  could  only  be  done  by  preventing 
measores  from  being  taken  against  the  farm  on  which  she  lived, 
and  to  a  portion  of  the  profits  of  which  vhe  was  entitled.    The 
administrator  may,  therefore,  well  have  been,  as  Jacob  Bush 
testified,  the  plaintiff,  and  others  of  the  family  used  frequently 
to  say,  he  was  "  puzsded  in  settling  the  estate."    Under  these 
circumstances,  the  administrator  discharged  the  claims  on  the 
estate  by  the  advance  of  his  own  moneys,  or  otherwise  from  his 
own  resources;  and  in  all  respects  acted,  as  the  orphans'  court 
say  was  satisfactorily  proved  to  them,  "in  good  faith."    Had 
these  debts  remained  unpaid,  an  arrearage  of  interest  must  have 
seemed  upon  them  in  favor  of  the  creditors.     In  Jones  v.  WU- 
Uetms,  2  Call.  102,  an  executor  was  allowed  interest  on  a  balance 
due  him  on  the  administration  account.    In  Barrel  v.  Eden^  8 
Desau.  2i3  [4  Am.  Dec.  613],  Chancellor  Desaussure,  said:  "  It 
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is  tbe  ooorse  of  the  court  to  allow  interest  on  executors'  accounts. 

in  their  favor,  when  they  appear  to  have  been  in  advance  for  the 

mUte." 

I  can  not  see,  then,  any  rule  of  law  or  principle  of  justice, 

which  has  been  yiolated  by  the  allowance  of  interest  made  by 

the  orphans'  court.    In  the  amount,  howeyer,  of  the'  interest 
billowed,  or  in  other  words,  in  the  time  up  to  which  the  calcula- 
tion was  extended,  I  think  the  court  erred.    All  obstacle  to  the 
aeettlesnent  of  the  estate  was  remoTed  on  the  decease  of  the 
^^dow  McVickar.    The  administrator  should  haye  then  promptly 
^f>ffoceeded.    He  had  a  decree  remaining  unexecuted  for  the  sale 
•of  a  certain  portion  of  the  real  estate,  and  he  might  at  once  haye 
Tinade  application  for  further  sales    if   necessary.    If  he  had 
-proniptly  proceeded  he  might  perhaps  haye  been  entitled  to 
•carry  on  the  interest  until  the  sales  had  placed  him  in  funds. 
.But  he  stood  still  when  he  might  haye  adyanced;  and  the  in- 
rterest  ought  not  to  be  allowed  to  accumulate  during  a  single 
Ihour  of  inexcusable  neglect  or  delay.    The  orphans'  court  al- 
Uawfid  him  one  year's  interest  from  the  decease  of  the  widow, 
and  this  one  yearns  interest  I  deem  an  erroneous  excess. 

4.  The  fourth  reason  assigned,  is:  *'  That  the  court  decreed 
sm  allowance  to  the  said  administrator  of  a  bond  of  the  deceased 
to  Abraham  Cooper,  taken  up  and  paid  at  different  times,  or  as- 
sumed to  be  paid;  and  because  the  said  court  allowed  the  inter- 
est on  the  said  bond." 

The  facts,  that  this  bond  was  given  by  the  deceased,  was  m 
just  demand  against  him,  and  was  paid  by  the  administrator, 
axe  not  questioned.  The  payment  is  alleged  in  the  account, 
and  no  evidence  is  offered  here,  even  if  it  were  admissible,  to 
ahow  the  account  incorrect  in  point  of  fact.  What  has  already 
l>een  said  on  the  topic  of  interest  in  general  is  in  a  great  meas- 
ure applicable  here  and  need  not  be  repeated.  More  than  the 
amount  of  the  penalty  does  not  appear  to  have  been  paid  by  the 
administrator;  and  the  circumstances  of  the  case  fairly  bring  it 
ivithin  the  exceptions  to  the  general  rule  admitted  to  exist  even 
by  those  authorities  which,  as  a  general  rule,  limit  the  recoveiy 
of  interest  to  the  amount  of  the  penalty. 

6  and  6.  The  fifth  and  sixth  reasons  were  waiyed  upon  the  ai- 
lment. 

7.  The  seventh  reason  is:  "That  in  1807  the  court  granted 
the  administrator  an  order  to  sell  fiye  tracts  of  land;  that  four 
^aly  had  been  sold;  and  nothing  appears  to  show  that  the  fifth 
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tract,  remainisg  unsold,  is  insufiScient  to  raise  the  sum  requisite 
for  the  payment  of  the  debts." 

On  the  other  hand  there  is  nothing  to  show  that  the  fifth 
tract  is  sufficient  for  the  purpose.  The  act  of  the  legislature 
directs  the  orphans'  court  to  order  the  sale  of  so  much  of  the 
real  estate  as  will  be  sufficient  for  the  payment  of  the  debts.  In 
the  present  case  the  court  have  ordered  the  sale  of  other  real 
estate  besides  the  fifth  lot,  of  the  whole  farm  whereof  that  lot  is 
a  parcel.  As  it  is  the  duty  of  the  court  to  ascertain  and  decide 
whether  a  sale  of  the  whole  is  necessary,  or  whether  the  sale  of 
part  will  suffice,  we  are  bound  to  presume,  in  the  absence  of  any 
proof  to  the  contrary,  that  the  sale  of  a  part  was  insufficient  for 
the  required  purpose,  and  the  whole  was  necessary.  Perhaps, 
indeed,  on  certiorari,  we  are  precluded  from  any  inquiry  into 
the  facts  decided  by  the  orphans'  court,  and  concluded  in  that 
respect  by  their  determination. 

8.  The  eighth  reason  is:  '^  That  the  orphans'  court  could  not 
make  the  second  order  for  sale,  because  the  first  order  re* 
mained  unexecuted."  The  residue  of  this  eighth  reason  as 
filed,  not  haying  been  urged  on  the  argument,  needs  not  to  be 
adTerted  to. 

Assuming  that  the  court  had  authority  to  make  a  second  order 
for  sale,  which  is  to  be  examined  under  another  head,  the  fact 
that  the  first  order  remained  in  part  unexecuted  formed  no  legal 
barrier  to  the  exercise  of  this  authority.  The  proper  inquiry 
was  in  respect  to  the  adequacy  of  the  first  order  to  the  exigency 
of  the  case.  Was  the  part  thereby  directed  to  be  sold  sufficient 
for  the  payment  of  the  debts?  If  not,  to  akToid  hurtful  delay 
would  alone  haye  been  a  sufficient  motiye  for  promptly  making 
the  second  order.  And  a  higher  motive  would  probably  be 
afforded  by  the  prospect  of  more  advantageously  selling  the 
fiffm  entire  than  in  detached  parcels.  These  were  matters  about 
which  the  court  were  bound  to  inquire,  and,  according  to  the 
result,  to  regulate  their  conduct. 

The  doctrine  maintained  by  the  counsel  for  the  plaintiff  under 
this  head  is,  that  in  respect  to  the  real  estate  of  a  decedent  the 
orphans'  court  can  make  but  one  order  or  decree  for  sale.  One 
order  being  made,  all  power  or  authority  of  the  court,  they  say, 
ceases.  There  is  nothing  in  the  act  of  the  legislature  which  so 
dreumscribes  the  power  of  the  court,  which  either  directly  or 
indirectly  imposes  this  limitation;  and  every  motive  of  expedi« 
enee  and  convenience  forbids  so  rigorous  a  construction.  In 
the  letter  of  the  act  there  is  not,  it  must  be  admitted,  any  lim- 
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itation  of  the  anthoritj  of  the  conrt  to  a  single  order.  Nor  is 
there  any  in  the  spirit  of  the  act.  The  whole,  if  necessaiy,  of 
the  lands,  tenements,  hereditaments,  and  real  estate  of  the  tes- 
tator or  intestate  are  placed  under  the  power  of  the  court  for 
the  payment  of  the  debts.  The  power,  then,  is  not  exhausted 
until,  on  the  one  hand,  the  whole  estate  is  disposed  of,  or,  on 
the  other,  all  the  debts  are  satisfied.  The  only  anxiety  in  the 
legislature  seems  to  have  been  that  no  more  of  the  lands  should 
be  sold  than  the  payment  of  the  debts  would  require;  that  part 
only  should  be  sold  if  }>art  would  suffice;  but  their  intention  is 
equally  clear  that  the  whole  should  be  used  if  a  smaller  portion 
would  not  subserve  the  end  in  view.  A  prudent  and  discreet 
execution  of  the  duty  confided  to  the  orphans'  court  may  often 
render  a  second  order  of  sale  indispensable  for  the  final  settle- 
ment of  the  estate.  The  evident  policy  of  the  statute  is  to 
sell  no  more  of  the  real  estate  than  is  strictly  necessary.  No 
more  shall  be  sold,  says  the  twenty-fourth  section,  than  shall 
be  necessary  to  pay  the  residue  of  the  debts.  Gk>Temed  by 
this  policy,  the  court  are  to  order  a  part  only,  and  to  specify 
the  part  when,  in  their  judgment,  the  sale  of  part  will  suffice. 
Now  it  often  may  happen,  and  it  often  has  happened,  that  the 
part  thus  specified  produces  at  public  yendue  much  less  than 
was  anticipated.  The  expectations  of  the  court  and  of  those 
interested  in  the  estate  are  disappointed.  A  portion  of  the 
debts  yet  remain  unsatisfied.  When  the  object  of  the  l^sla* 
ture  is  so  plain,  when  the  power  of  the  court  oyer  the  whole 
real  estate  is  so  clear,  very  explicit  words  or  very  palpable  in- 
tent should  be  shown  to  justify  a  construction  which  precludes 
any  further  act  on  the  part  of  the  court.  The  present  case 
bears  no  analogy  to  those  cases  where  a  special  power  being 
given  to  a  court  or  officer  has  once  been  executed  in  its  whole 
extent,  and  can  not  therefore  be  subject  to  the  same  rules. 
Such  were  the  cases  cited  on  the  argument  by  the  plaintiff's 
counsel.  In  The  State  v.  Conover,  2  Hals.  218,  upon  certiorari, 
in  matter  of  road,  the  court  of  common  pleas  of  the  county  of 
Monmouth  had,  in  April  term,  1822,  on  the  return  of  the  sur- 
veyors, appointed  freeholders  for  review;  in  July  term,  1822, 
upon  the  return  of  their  certificate,  had  set  aside  their  appoint- 
ment as  incautiously  made;  in  October  term,  1822,  had  ap- 
pointed six  other  freeholders;  upon  whose  certificate  coming  in 
at  a  subsequent  term,  they  caused  the  return  to  be  recorded. 
The  record  of  the  return  was  vacated  here.  One  of  the  mem* 
bers  of  this  court  was  of  opinion  that  the  appointment  of  free* 


Sept.  1829.]  IiDDEL  V.  MoViOKAB.  377 

holders  at  October  term,  1822,  was  irregular;  the  statute  haying 
directed  the  appointment  to  be  made  during  the  term  next  suc- 
ceeding the  entry  of  the  caveat,  an  appointment  at  a  subse- 
quent term  was  without  authority.  Another  concurred  in  setting 
aside  the  proceedings,  but  on  a  different  ground,  expressing  uq 
opinion  on  this  head.  And  the  other  thought  the  proceeding 
was  suflSciently  regular.  In  Thatcher  v.  Powell,  6  Wheat.  119, 
which  arose  on  a  sale  by  a  sheriff  under  an  order  of  court  made 
bj  virtue  of  the  laws  of  Tennessee,  for  the  payment  of  taxes, 
there  was  no  second  order  or  second  sale.  The  case  of  Wheeler 
V.  Wheeler,  1  Conn.  51,  bears  much  more  analogy  to  the  topic 
under  examination  than  either  of  the  cases  cited  at  the  bar.  A 
decree  of  the  court  of  probate,  ordering  a  sale  of  real  estate  for 
the  payment  of  debts,  having  been  set  aside  on  appeal,  a  sub- 
leqaent  decree  was  made  for  the  same  purpose,  and  was 
affirmed  on  appeal  in  the  superior  court,  and  afterwards  in  the 
iQpreme  court  of  errors. 

10.  The  tenth  reason  is:  "  That  the  said  orphans'  court  made 
the  aaid  order  to  sell  the  said  homestead  farm,  wholly  or  partly, 
to  pay  the  balance  due  to  the  said  administrator,  whereas  the 
ttid  court  have  authority  only  to  sell  to  pay  the  debts  of  the 
•aid  deceased;  and  because  there  were  no  debts  of  the  deceased 
to  pay." 

As  already  mentioned,  the  avails  of  the  personal  estate,  and 
of  the  real  estate,  sold  under  the  first  order,  were  insufficient 
to  discharge  the  debts.  The  residue  was  satisfied  by  the 
administrator  to  the  creditors,  either  by  his  personal  respon- 
aifaility,  or  by  actual  payments  out  of  his  own  funds.  The 
lealiiy  of  the  debts,  and  their  payment  by  the  administrator, 
are  not  indeed  controverted,  either  in  the  reasons  filed  or  upon 
the  argument  at  the  bar.  The  fact  is  abundantly  shown,  not 
only  by  the  account  as  stated  under  the  direction  of  the 
orphans'  court,  but  in  the  abstract  of  the  evidence  which  has 
been  submitted  to  us.  One  of  the  witnesses  testified  that  in 
the  old  lady's  life-time,  they,  the  plaintiff  in  certiorari,  and 
others  of  the  heirs,  used  to  talk  of  the  administrator  having 
a  claim  upon  the  estate  after  the  old  lady's  death  for  his  paying 
money.  Another  testified  that  Duncan  McYickar  said,  when  an 
attempt  was  made  to  settle  in  November  preceding  the  exhibi* 
tion  of  the  account  to  the  surrogate,  **  that  he  thought  interest 
should  be  cast  only  up  to  his  mother's  death. "  ''It  was  not 
denied  that  the  account  was  correct.  The  amount  was  only 
more  than  was  expected."    He  farther  testified  that  George 
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Forsyth,  acting  for  the  plaintiff,  and  Duncan  McVickar,  stated 
the  account,  and  rejecting  all  the  interest,  made  a  balance  due 
the  administrator  of  five  or  six  hundred  dollars.  He  farther 
testified  that  in  1820  or  1821,  the  plaintiff  told  him,  ''  she 
fought  the  administrator  had  a  pretty  heavy  demand  against 
the  estate;  she  did  not  know  how  he  came  to  be  so  much  in 
debt  if  he  had  not."  Another  witness  testified:  *'  Duncan  Mc- 
Yickar  told  him  he  expected  Williams,  the  administrator,  bad  a 
claim  against  the  estate,  and  that  he  embarrassed  himself  to 
pay  the  debts  of  the  estate/'  MoreoTQip,  the  judges  of  the 
orphans'  court,  in  their  reasons,  say:  ''It  was  satisfactorily 
proTcd  they  were  debts  which  the  deceased  honestiy  owed,  and 
which  were  paid  by  the  administrator  in  good  faith." 

Now,  whether  these  debts  remained  due  to  the  seyeial  cred- 
itors, or  whether  they  were  paid  to  the  creditors  by  the  admin- 
istrator from  his  own  funds,  they  were  still  in  truth  and  sab- 
stance  the  debts  of  the  estate.  To  replace  the  moneys  which 
the  administrator  advanced,  would  still  be  to  pay  the  debts  of 
the  estate.  Whether  the  sale  was  made  to  put  him  in  funds  to 
discharge  the  debts,  or  to  reimburse  him  what  he  had  actually 
paid,  the  object  was  the  same,  the  payment  of  the  debts;  the 
limit  was  the  same,  the  amount  of  the  debts;  and  if  good  faith 
was  preserved  by  the  administrator,  the  effect  on  the  estate  and 
on  the  interests  of  those  concerned  was  precisely  the  same. 
The  watchful  eye  of  the  court  should  overlook  the  conduct  of  the 
admimstrator,  perhaps  even  with  jealouqTt  when  he  claimed 
to  have  made  advances,  but  if  his  motives  were  pure,  and  the 
advances  actually  made  in  good  faith,  and  under  circumstances 
reasonable  and  prudent,  a  dischax^  of  the  debts  by  him  to  the 
creditors  could  work  no  such  extraordinazy  change  as  to  pre- 
clude the  application  of  the  estate  to  the  same  end,  though  in 
different  hands,  to  which  the  policy  of  the  law  had  subjected  it. 
In  Livingsion  v.  Newidrk,  8  Johns.  Oh.  818,  Chancellor  Kent 
said:  **  If  the  personal  assets  prove  deficient,  and  the  executor 
pays  out  of  his  own  money  to  the  value  of  the  land,  and  the 
court  of  chancery  should  direct  the  land  to  be  sold,  it  would 
certainly  allow  the  executor  to  retain  for  hia  own  indemnity.*' 
In  Murray  v.  BoUenham,^  6  Johns.  Ch.  62,  the  same  chancellor 
held  that  a  trustee,  who  had  paid  off  incumbrances  on  the  estate 
with  his  own  money,  might  look  to  the  estate  in  the  first 
instance  for  reimbursement.  In  Wheeler  v.  Wheder,  1  Conn.  61, 
a  decree  of  the  court  of  probate  for  the  sale  of  real  estate  to 
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pay  debts,  was  made  in  tbe  year  1800;  the  sale  took  place;  and 
the  creditors  were  paid  in  full,  and  gave  receipts.  On  appeal, 
the  order  onder  which  the  sale  had  been  made,  was  afterwards 
set  aside.  In  the  jear  1812,  on  another  application,  another 
order  for  sale  for  the  payment  of  the  debts  was  made;  and  hav«  . 
ing  been  affirmed  on  appeal  by  the  superior  court,  was  brought 
by  writ  of  error  to  the  supreme  court  of  errors,  where  one  of 
tbe  reasons  assigned  for  reversal  was  that  tbe  debts  against  the 
estate  having  been  paid,  there  was  no  authority  in  the  court  of 
probate  to  order  a  sale  of  land.  Smith,  J.,  in  deliyering  the 
unaDimous  opinion  of  the  court,  said:  "  If  it  were  admitted  that 
there  were  now  no  debts  due  to  tbe  former  creditors,  and  that 
the  moneys  formerly  paid  them  could  not  be  recovered  back,  it 
would  follow  that  the  administrator  would  become  the  creditor, 
and  the  land  ought  to  be  sold  to  pay  him." 

In  Pea  v.  Waggoner ^  5  Hayw.  242,  a  bill  was  filed  by  an  ad- 
ministrator stating  payment  of  debts  justly  due  from  the  intei^ 
tate  exceeding  his  personal  estate,  and  praying  sale  of  land  for 
tttisfaction  of  the  debts  he  had  thus  paid  beyond  the  personal 
aasets.  The  defendants,  heirs,  demurred,  and  insisted  that  the 
complainant  had  not  paid  at  their  request,  and  therefore  could 
not  have  any  demand  against  them;  he  coald  not  have  been 
compelled  to  pay  beyond  the  assets,  and  his  voluntary  payments 
to  a  greater  amount  ought  not  to  turn  him  into  a  creditor 
against  the  real  estate.  The  court  overruled  the  demurrer,  and 
gaid:  "  Had  not  the  complainant  paid  these  surplus  debts,  the 
defendants  would  be  liable  for  them,  and  there  is  no  injustice 
in  saying  he  shall  stand  in  the  place  of  the  creditors,  and  resort 
to  that  property  for  satisfaction  which  they  would  have  resorted 
to;  and  being  debts  justly  due  from  the  intestate,  his  lands  were 
liable  to  satisfaction  for  them." 

In  Ex  parte  AUen,  15  Mass.  58,  an  application  for  the  sale  of 
real  estate  to  reimburse  the  executor  who  had  paid  beyond  tbe 
amount  of  the  personal  estate,  was  refused,  because,  among 
other  things,  it  would  serve  to  defeat  titles  made  by  tbe  peti- 
iiouer  himself  in  the  full  exercise  of  his  judgment,  and  without 
any  influence;  but  no  doubt  was  raised  of  tbe  power  of  the 
eoart  to  order  a  sale  for  such  purpose;  indeed,  the  power  seems 
to  be  recognized  by  the  court.  In  the  cases  cited  by  tbe  coun- 
sel of  the  plaintiff  in  certiorari,  1  do  not  find  either  precedent 
or  principle  to  sustain  this  reason.  Their  industry  and  re- 
search, which  I  need  not  here  either  mention  or  applaud,  have 
furnished  no  case  where,  on  such  ground,  an  order  has  been 
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refused  or  repayment  denied  to  an  execntor  or  administrator. 
The  oases  they  cited  respect  constables  and  sheriffs,  and  rest  on 
very  different  principles. 

In  Wooley  v.  Diaberry,  1  Penn.  383;'  in  Harris  v.  Champion,  1 
South.  153,  and  in  divers  other  cases,  it  was  h^ld  that  a  consta- 
ble having  an  execution  against  a  defendant,  can  not,  without 
his  request,  pay  off  the  demand  and  then  maintain  an  action  at 
law  to  recover  of  the  defendant  the  amount  thus  paid.  If  paid 
at  his  request,  the  action  may  be  maintained.  Between  these 
cases  and  that  of  an  administrator  honestly  and  in  good  faith 
advancing  moneys,  when  not  in  funds,  to  discharge  debts  of 
the  estate,  the  difference  is  too  wide  and  obvious  to  need  illus- 
tration. 

The  cases  of  Beed  v.  Prwyn,  7  Johns.  426  [5  Am.  ]>ec.  287J, 
and  Sherman  v.  Boyce,  16  Id.  443,  were  cited  to  prove  that  a 
sheriff  can  not  himself  pay  a  plaintiff  the  amount  of  an  execo- 
tion,  and  afterwards  proceed  to  reimburse  himself  by  a  sale  of 
the  property  of  the  defendant.  It  is  not  necessary  to  examine 
how  far  these  cases  support  this  broad  position.  In  both,  the 
conclusion  of  the  court  was  rested  on  the  liability  to  abuse,  and 
the  danger  of  oppression.  In  the  latter  case,  the  court  said, 
*'  to  allow  any  man  to  wield  the  process  of  our  courts  in  his 
own  favor,  in  order  to  exact  such  a  measure  of  justice  as  he  may 
think  due  to  himself,  would  not  only  lead  to  oppression  and 
abuse,  but  would  tend  to  subvert  the  foundation  of  private 
rights  and  of  civil  liberty.''  But  however  proper  and  sonnd 
this  doctrine  may  be  when  applied  to  sheri£b,  the  very  ground 
and  reason  of  it  is  wanting  in  the  case  of  an  administrator.  He 
is  not  to  wield  the  power  of  sale  in  his  own  favor.  He  is  not  to 
exact  such  a  measure  of  justice  as  he  may  think  due  to  himaelf . 
Unlike  the  sheriff,  between  whom  and  the  sale  no  impartial 
tribunal  interposes,  before  the  administrator  can  sell,  he  mottt 
ask  the  aid  of  a  watchful  court  who  will  scrupulously  examine 
his  conduct,  ascertain  the  existence  of  the  debts,  inquire  into 
his  advances,  and  the  reason  for  them,  restrain  the  amount  of 
sales  according  to  their  judgment,  direct  what  he  shall  sell,  and 
control  him  in  almost  every  efficient  step. 

In  this  reason,  then,  I  do  not  find  any  ground  to  disturb  the 
decree  for  sale. 

11.  The  eleventh  reason  is,  **  that  it  appears  by  the  aoeonnts 
of  the  said  administrator  that  all,  or  nearly  all,  the  debts  of  the 
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deceased,  and  claims  of  the  said  administrator,  are  barred  by 
the  statute  of  limitations.  ** 

It  does  not  appear  that  these  debts,  or  any  of  them,  were 
barred  at  the  time  thej  were  paid  by  the  administrator.  So  far 
as  respects  the  original  creditors,  then,  there  is  no  ground  for 
this  objection.  Whether  the  lapse  of  time  can  prevail  against 
the  administrator,  will  depend  on  the  question,  now  to  be  ex- 
amined, whether  the  present  order  for  sale  was  applied  for 
^thin  reasonable  and  legal  time,  and  the  delay  has  been  satis- 
factorily accounted  for. 

12.  The  twelfth  reason  brings  this  subject  before  us.  It  is, 
"  that  the  order  for  sale  was  not  applied  for  within  a  reason- 
able time  after  the  death  of  the  said  Archibald  McYickar.'* 

There  is  no  limitation  expressly  made,  no  period  expressly 
fixed  by  the  legislature  within  which  the  order  for  sale  should 
be  applied  for  or  made.  Beflection  and  experience  both  teach 
the  extreme  difficulty  of  prescribing  any  fixed  rule  which  would, 
in  general,  operate  safely  and  justly.  This  lesson  is  more  im- 
pressiyely  taught  by  the  very  wide  conclusions  to  which  enlight- 
ened courts  have  been  led.  Thus  in  Mooers  t.  White ^  6  Johns. 
Gh.  378,  Chancellor  £ent  inclined  to  think  that  in  ordinary 
eases,  the  executor  or  administrator  ought  to  make  his  applica- 
tion within  one  year  after  he  has  entered  on  the  duties  of  his 
office.  While  in  Eicard  y.  WUliam8y  7  Wheat.  119,  Justice  Stoiy , 
for  himself,  and  the  other  justices  of  the  supreme  court  of  the 
United  States,  says,  the  reasonable  time  within  which  the  power 
should  be  exercised,  ought  to  be  limited  to  the  same  period 
which  regulates  rights  of  entry:  fifteen  years  in  the  state  of 
which  he  was  speaking.  And  in  Oore  y.  Braxier,  8  Mass.  542 
[3  Am.  Dec.  182],  Ohief  Justice  Parsons  deemed,  in  an  analo- 
gous case,  twenty  years  to  be  a  suitable  period.  Our  statute  di- 
rects the  application  to  be  made  "  as  soon  as  oonyeniently  may 
be."  A  discretion  is  yery  properly,  as  it  is  yery  necessarily, 
confided  to  the  orphans'  court.  Each  case  must,  in  some  meas- 
ure, depend  on  its  own  peculiar  circumstances.  A  conyenient 
time  for  one  would  for  another  be  yery  inconyenient.  The  time 
reasonable,  according  to  the  situation  of  one  estate,  would,  in 
another,  be  yery  unreasonable. 

This  doctrine  is  fully  recognized  by  Chancellor  Kent,  even 
with  the  rigid  rule  he  thought  ought  to  be  imposed  on  the  ex- 
ecutor or  administrator.  In  the  case  aboye  referred  to,  after 
stating  what  in  common  cases  he  deemed  a  reasonable  time,  he 
admits  of  subsequent  applications  under  peculiar  circumstances. 
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and  with  some  reasonable  caase  for  delay.  And  in  another 
place  he  says:  "  The  judge  of  probates  or  surrogate  must  be 
entitled  to  determine,  in  sound  discretion,  what  is  a  reasonable 
time  under  the  circumstances  of  the  case.  If  he,  the  executor  or 
administrator,  has  been  guilty  of  gross  negligence,  or  palpable 
laches  on  these  points,  he  is  clearly  not  within  the  meaning  of 
these  acts."  In  the  present  case  I  am  strongly  inclined  to  the 
opinion  that  we  are  concluded  on  this  subject  by  the  determina- 
tion of  the  orphans'  court.  Sitting  here  to  reyiew  matters  of 
law,  not  of  fact,  having  yery  little  concern  with  matters  of  mere 
discretion,  I  hesitate  on  the  propriety  of  our  interference,  un- 
less we  discern  the  violation  of  some  rule  of  law.  Upon  look- 
ing, however,  into  the  circumstances  of  this  case,  I  can  not  say 
there  has  not  been  reasonable  cause  for  delay,  or  that  the  ad- 
ministrator has  been  guilty  of  gross  negligence  or  palpable 
laches*  The  farm,  at  the  decease  of  the  intestate,  was  sabjeot 
to  a  charge  placed  on  it  by  the  will  of  his  &ther,  under  which 
he  held  it.  One  room  of  the  house,  such  as  she  chose,  was 
given  to  his  widow  during  her  life.  One  of  the  upper  rooms 
was  given  to  his  daughter  Margaret,  the  present  plaintiff,  duiiag 
her  widowhood.  The  stock  he  bequeathed  his  widow;  two 
cows,  six  sheep,  and  a  mare  and  colt,  were  to  be  maintained  by 
his  son  Archibald,  both  winter  and  summer,  for  her,  upon  the 
farm;  and  she  was,  moreover,  to  have  one  third  of  the  profits 
arising  from  the  farm  during  her  life-time. 

It  is  not  necessary  to  say  whether  the  farm  could  at  all  be  sold 
before  her  decease.  Unless  subject  to  the  charge,  no  one  will 
pretend  that  it  could  be  sold;  and  subject  thereto,  if  any  one 
could  be  found  to  purchase,  it  must  surely  have  been  at  a  vexj 
low  price.  This  charge  bore  no  resemblance  to  a  mortgage,  to 
which  it  was  likened  on  the  argument.  *'One  third  of  the 
profits  arising  from  the  farm,"  is  the  language  of  the  wilL  The 
amount  could,  by  no  process  of  calculation  a  priori,  be  asoer" 
tained.  How  long  the  widow  might  live — and  she  did  live  after 
Archibald's  death  for  twenty  years — and  how  long  the  plaintiff 
might  remain  a  widow  and  retain  her  room — and  she  is  yet  m 
widow — could  not  be  foretold.  How  hazardous  a  speculation, 
then,  must  a  purchaser  have  madel  Who  would  have  bid  ex- 
cept a  price  proportioned  to  such  hazard?  Nor,  I  apprehend, 
could  the  administrator  have  sold  ofif  a  part  and  left  sufficient 
to  satify  the  widow,  as  was  supposed  on  the  argument;  for,  of 
the  profits  arising  from  the  whole  farm,  she  was,  according  to 
the  will,  to  have  a  share.    Among  the  heirs  of  Archibald  Mc- 
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Tiokar,  bat  one  opinion  seems  to  have  been  entertained.  It  is 
trae  no  formal  meeting  was  held  and  instructions  given  to  the 
administrator  not  to  attempt  a  sale.  Bat  the  opinion  of  all  seems 
to  have  been  that  a  sale  could  not,  or  ought  not,  to  have  been 
made.  The  husbands  of  two  of  the  heirs  told  one  of  the  witnesses 
tt  an  earl  J  period,  that  they  had  consulted  counsel,  and  were 
advised  that  nothing  could  be  done  with  the  place  during  the 
old  lady's  life-time.  The  plaintiff,  in  cerliorari  herself,  told  one 
ot  the  witnesses  that  nothing  could  be  done  with  the  place  until 
the  old  lady's  death.  These  were  all  the  heirs,  except  Duncan, 
who  had  been  removed  out  of  the  state  a  number  of  yean  be- 
fore the  decease  of  his  brother,  the  intestate. 

Under  the  consequences^  flowing  from  all  these  circumstances, 
the  conclusion  of  the  orphans'  court  seems  a  veiy  sound  one, 
that  the  administrator  acted  in  perfect  good  faith,  and  especially 
when  we  see  him,  instead  of  selling  the  estate  at  all  hazard,  for 
whatever  it  might  produce,  and  at  any  sacrifice,  laboring  to 
■erve  the  interest  of  the  heirs;  exerting  himself  to  provide  foi 
the  debts  out  of  his  own  resources;  '*  embarrassing  himself  to 
pay  the  debts,"  as  one  of  the  heirs  said;  and,  in  the  language 
ot  another, ''  puzding  himself  to  settle  the  estate."  In  inquir- 
ing into  the  effect  of  the  lapse  of  time,  it  should  also  be  remem- 
boed  that  the  whole  real  property  remained  in  the  hands  of 
the  heirs.  Some  transfers  had  been  made  among  themsdvea, 
which  will  hereafter  be  noticed;  but  no  part  had  passed  from 
them  into  the  hands  of  strangerb. 

13.  The  thirteenth  reason  is,  *  *  that  the  order  to  sell  the  home- 
stead farm  includes  lands  of  the  deceased,  sold  before  the  said 
order  or  decree  was  made  by  certain  of  the  heirs  to  Margaret 
Liddel,  the  plaintiff." 

From  the  deeds  laid  before  us,  it  appears  that  John  Yantuyl, 
and  Isabel,  his  wife,  who  was  one  of  the  heirs  of  the  deceased, 
sold  and  conveyed,  on  the  tenth  of  June,  1825,  her  supposed 
share  by  inheritance,  or  one  fifth  part,  to  Margaret  Liddel,  in 
consideration  of  three  hundred  and  fifty-three  dollars,  with 
covenants  of  seisin,  power  to  convey,  freedom  from  incum- 
faranoee,  and  general  warranty.  On  the  ninth  of  November, 
1825,  Duncan  McYickar  sold  and  conveyed  to  Margaret  liddel, 
for  six  hundred  and  forty  dollars,  two  seventh  parts,  his  sup- 
posed share,  with  a  special  covenant  that  he  had  done  no  act 
whereby  to  change,  alter,  or  defeat  the  title.  By  two  deeds, 
one  of  them  dated  seventh  of  September,  1824,  and  the  other 
on  the  ninth  of  September.  1825.  in  consideration  of  four 
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hundred  and  eight  dolhirs  and  sixty-four  cents,  Wi] 
McVickar,  the  administrator,  sold  and  conyeyed  to  the  said 
Margaret  Liddel,  two  seventh  parts  of  the  farm;  the  former 
deed  containing  the  same  covenants  as  in  the  deed  of  Yantuyl; 
the  latter  a  similar  covenant  to  that  in  the  deed  of  Duncan  Mo- 
Vickar. 

This  reason  rests  upon  the  basis  that  the  conveyances  by  the 
heirs  passed  a  valid  title  to  their  alienees;  for  otherwise  r.o  con- 
clusion could  be  drawn  that  the  conveyances  ought  in  any  wise 
to  impede  the  making  by  the  orphans'  court  of  the  solicited  order. 
A  question  of  title  is  then  necessarily  raised  by  this  exception 
before  that  court.  Now,  it  is  clear,  that  court  has  no  power  or 
authority  to  hold  plea  of  title,  or  to  decide  on  the  nature, 
validity,  or  e£fect  of  conveyances.  It  is  moreover  clear  that  an 
order  of  the  orphans'  court,  and  even  a  sale  under  it,  would  not 
destroy  or  disturb  those  conveyances,  if  legally  made,  or,  in 
other  words,  if  the  heirs  had  right  so  to  convey  as  to  preclude  a 
subsequent  sale  under  the  authority  of  the  orphans'  court.  In 
such  case,  if  that  court  had  entered  into  the  question  of  title,  and 
pronounced  the  conveyances  invalid,  and  made  an  order  for  sale, 
the  title  to  the  grantees  would  not,  from  want  of  jurisdiction  in 
the  orphans'  court,  have  been  by  such  determination  and  decree 
destroyed.  The  result  is  that  the  grantees  in  those  conveyances 
are  left  virithout  prejudice  to  stand  on  their  legal  and  equitable 
rights.  And  if,  by  reason  of  their  validity,  the  shares  of  other 
heirs  be  sold  to  pay  the  debts  of  the  intestate,  such  heir  or  heirs 
will  be  entitled,  under  the  provisions  of  the  act  of  the  legislature, 
to  call  for  contribution. 

These  remarks  apply  to  the  conveyances  of  Yantuyl  and  wife, 
and  Duncan  McYickar.  The  sale  and  conveyance  made  by  the 
administrator  himself  present  different  considerations.  The 
propriety  of  granting  him  an  order  for  the  sale  of  the  share 
already  sold  by  him,  or  of  including  that  share  in  the  order  for 
sale,  does  not  turn  on  the  question  of  title.  This  sale  was  made 
by  bim  after  he  had  discharged  the  debts  of  the  estate,  and 
thereby  placed  himself  in  the  stead  of  the  creditors,  so  that  what- 
ever afterwards  was  to  be  raised  and  paid  out  of  the  estate,  was 
in  truth  to  be  paid  to  bim.  As  heir,  he  sold  this  share  of  the 
real  estate.  He  thereby  became  answerable  to  the  creditors  to 
tbe  value  of  the  lands  thus  sold:  Bev.  Laws,  291,  sec.  2.  Bat 
he  is  himself  the  creditor.  Being,  then,  the  hand  both  to  pay 
and  to  receive,  the  portion  of  tbe  debt  which  this  share  of  the 
land  might  otherwise  be  chargeable  with,  ought  to  be  deemed 


Sept.  1829.]  LiDDEL  v.  MoYiokab*  385 

exiingnished,  and  an  order  ought  not  to  be  granted  to  him  for 
the  Bale  of  it.  If  his  original  sale  is  valid,  and  would  prevail 
against  a  sale  made  under  an  order  of  the  orphans'  court,  if  such 
order  were  now  granted,  no  injustice  whatever  is  done  to  him  in 
refusing  him  such  order,  as  it  would  avail  him  nothing;  and  as 
he  has  already  raised  by  sale  in  another  capacity,  whatever  the 
land  should  be  charged  with;  and  the  amount,  having  been  re- 
ceived  by  him,  is  already  in  the  place  where  it  ought  to  go  if  a 
sale  were  now  to  be  made.  If  the  original  sale  was  not  valid, 
but  would  be  overruled  by  a  sale  under  the  order  of  the  orphans' 
court,  to  refuse  such  order  is  to  prevent  the  gross  injustice 
which  would  be  wrought  by  enabling  him,  by  a  second  sale,  to 
place  the  value  a  second  time  in  his  own  purse.  In  the  case 
Ee  parte  Allen,  already  cited,  the  sale  of  real  estate' to  reimburse 
the  executor  who  had  paid  beyond  the  amount  of  the  personal 
estate,  was  refused,  among  other  reasons,  because  it  would  serve 
to  defeat  titles  made  by  him  in  the  full  exercise  of  his  judgment 
and  without  any  influence. 

It  appears  to  me,  therefore,  that  the  orphans'  court  should  not 
have  inoluddd  this  share  of  land  in  the  order  for  sale,  and  should 
not  have  authorized  the  administrator  to  raise,  by  sale,  the  pro- 
portionate part  of  the  amount  of  debts  remaining  unsatisfied. 

14.  The  fourteenth  reason  is,  ''  that  the  court  allowed,  besides 
the  charge  of  court  and  surrogates'  fees,  on  the  settlement  of 
the  account,  seventy-five  dollars  for  the  expenses  of  the  five 
judges  for  six  days,  and  the  counsel  fees  which  were  paid  by  the 
administrator  to  his  counsel." 

In  the  former  of  these  allowances,  I  think  the  court  erred. 
The  expenses  of  the  judges  is  utterly  indefensible.  Not  a 
shadow  of  support  for  it  can  be  found  in  any  act  of  the  legisla- 
tote.  I  am  aware  that  in  some  parts  of  the  state  instances  have 
occurred,  and  perhaps  for  a  long  time,  in  which,  at  special  courtsi 
the  expenses  of  the  judges  or  a  fixed  allowance  for  them,  have 
been  borne  by  the  parties,  yet  I  presume  in  all  cases  by  express 
agreement.  And  perhaps  these  instances  may  be.  defended  on 
the  maxim,  voienii  rum  fit  injuria;  but  such  charge  can  never  be 
imposed  on  any  party  against  his  consent,  so  long  as  it  is  utterly 
destitute  of  l^gal  sanction.  To  the  allowance  of  the  fees  paid 
to  counsel  I  find  no  sufficient  objection.  Although  some  altera- 
tions in  the  account  were  made  by  the  orphans'  court,  yet  in  the 
most  nuiterial  matters  excepted  to,  the  account  was  supported. 

Having  thus  examined  and  disposed  of  all  the  reasons  assigned 
for  setting  aside  the  decree  and  order  for  sale,  one  interesting 
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and  important  inquiry  yet  remains,  What,  under  the  opinions 
expressed,  is  to  be  done  with  them  ?  To  reverse  them  entirely  and 
send  the  parties  back  to  commence  a  new  course  of  litig-ation, 
would,  if  any  other  legal  measure  can  be  adopted,  be  doing 
them  great  injury.  The  proper  step  on  our  part  has  not  been 
distinctly  marked  out  for  us.  A  removal  by  certiorari  is  author- 
ized, but  no  further  regulation  is  made.  It  will  not,  I  think,  be 
hazarding  much  to  express  a  conviction  that  the  convenience  of 
parties  and  the  ends  of  justice  might  more  readily  and  safely 
have  been  attained,  if,  instead  of  the  remedy  by  certiorari,  an 
appeal  had  been  authorized  to  the  prerogative  court,  where 
both  law  and  fact  might  have  been  reviewed,  and  the  account 
and  decree,  so  changed  and  new  modeled,  if  necessary,  as  to 
cany  out  the  wise  designs  of  the  legislature  in  the  numagement, 
disposal,  and  settlement  of  decedents'  estates. 

In  the  present  case  we  have,  on  deliberation,  condaded  we 
may  lawfully  and  rightfully  adopt  the  following  coarse  of  pro- 
ceeding: If  the  administrator  thinks  proper  to  remit  the  in- 
terest for  one  year,  which  is  charged  on  the  several  items  of 
account,  subsequent  to  the  balance  struck  on  the  fifteenth  of 
September,  1809,  and  also  two  seventh  parts  of  the  residue, 
being  the  proportion  of  the  farm  sold  by  him  as  one  of  the  heirs, 
and  also  the  expenses  of  the  judges,  we  shall  order  thai  the 
decree  on  the  account,  and  the  order  for  sale  as  to  the  residue, 
be  affirmed  as  to  five  seventh  parts  of  the  real  estate,  and  re- 
versed as  to  the  other  two  seventh  parts,  being  the  part  sold  by 
him  as  heir,  and  without  costs.  If  the  administrator  decline  to 
make  the  remission  above  specified,  we  shall  order  that  the  de- 
cree and  order  for  sale  be  entirely  set  aside  and  reversed. 

Justice  Draeb  did  not  sit  in  una  cause,  having  been, 
the  bar,  of  counsel  with  one  of  the  parties. 


Cox  V.  Baied. 

[9  Kaimod,  lOS.] 

FaboXi  BvmxircB  ov  Diglasations,  when  Adutuobul, — ^Where  an 

tor  brings  aait  to  recover  rent  from  a  peraon  who  waa  in  poaaeanoa  for  a 
nnmber  of  years,  parol  evidence  of  the  teatator^a  declarationa  that  sach 
person  waa  to  pay  no  rent,  is  admisaible. 


CxBTioBABi  to  the  common  pleas  of  Somerset  county,  to 
move  the  judgment  and  proceedings  on  an  appeal  from   the 
judgment  of  a  justice  in  which  Cox  was  appellant,  and  Baird, 
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executor  of  Dubois,  was  the  appellee.    Baird  recovered  a  jadg- 
ment  before  a  justice  for  rent  of  premises,  which  had  been  oc- 
cupied by  Cox  as  the  tenant  of  Dubois  for  some  time  previous 
to  his  death,  and  which  he  continued  to  occupy  after  the  deatl^ 
of  Dubois.     The  judgment  was  for  one  hundred  dollars,  the^ 
rent  for  the  whole  period.     On  the  trial  before  the  common^ 
pleas,  the  defendant  moved  for  a  nonsuit,  which  was  denied. 
The  defendant  o£fered  two  witnesses  to  prove  that  the  testator 
had  stated  to  each  of  them  repeatedly,  while  the  defendant  was 
occupying  the  premises,  that  he  had  purchased  the  premises  for 
the  defendant  to  live  on  as  his  own,  free  from  any  other  charge^ 
than  to  pay  to  one  Maiy  Cook  her  right  of  dower;  that  the  de->- 
fendant  was  to  repair  and  improve  the  premises;  that  he  had', 
done  so;  and  that  the  testator  had  stated  to  the  witness  that . 
after  purchasing  and  paying  for  the  premises  in  question,  he 
had  a  surplus  of  money  in  his  bands  belonging  to  the  defend- 
ant.   The  defendant  also  offered  another  witness  to  prove  thai  . 
the  testator  had  stated  to  her,  at  different  times,  that  the  de- 
fendant paid,  and  was  to  pay,  the  rent  to  the  said  Mary  Cook . 
annually  for  him  as  her  right  of  dower  in  lands  bought  by  hin^^ 
from  her  husband.     To  this  testimony  the  plaintiff  objected^ 
and  the  court  overruled  the  testimony.    The  court  reversed  the  -> 
judgment  of  the  justice  below,  and  rendered  judgment  for  th«Lr 
plaintiff  for  sixty-seven  dollars  and  thirty-five  cents* 

Hartwdlf  for  the  plaintiff  in  certiorari,  contended  that  ihisr 
judgment  ought  to  be  reversed:  1.  Because  there  was  a  mis- 
joinder of  action  in  this,  that  the  plaintiff  included  in  his  state 
of  demand  two  counts;  one  for  rent  accrued  in  his  testator^B 
life-time,  and  the  other  for  rent  accrued  after  his  death.  Bent 
becoming  due  after  the  testator's  death  goes  to  the  heir  and  not 
to  the  executor:  Jacob  L.  D.,  Land,  and  Ten.  99, 100;  Sacheverei 
V.  Frogarif  2  Levat,  18.  A  plaintiff  can  not  join  in  the  same 
action  a  demand  as  executor  with  another  in  his  own  right:  1 
Chit  Plead.  202;  2.  Because  the  court  admitted  improper,  and 
rejected  proper,  evidence.  Parol  evidence  is  admissible,  eveu 
m  the  case  of  a  written  contract,  where  it  does  not  vary  the 
original  contract,  but  shows  that  it  has  been  discharged:  2 
Stark.  1002;  1  Phil.  Ev.  444;  Comyn  on  Con.  80,  81. 

Vroom,  contra. 

By  Comer.  This  was  an  action  for  use  and  occui)ation.  On 
the  trial,  the  plaintiff  proved  the  occupation  of  the  defendant^ 
•ad  the  annual  value,  and  rested  on  the  presumption  of  law  that» 
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as  executor,  he  was  entitled  to  recorer.  The  defendant  offered 
to  prove  that  the  testator  had  declared  he  was  to  pay  no  rent, 
and  to  prore  also  the  reason  why  he  was  to  pay  no  rent.  This 
evidence  the  court  of  common  pleas  overruled,  in  our  opinion, 
improperly. 
Judgment  reversed. 


P&BBINE  V.  GhEESEBIAN. 

[9  HALazBD,  174.] 

'OosTaAOfs  ur  WBimro,  Btir  wrrHoirr  SKij.,  abs  Clabssd  ab  Pabol  Gov- 
TRAora^  And  if  exeoatoiy,  may,  before  breach,  be  altered  or  reeoiiided  hj 
aubeeqaent  verbal  agreements  of  the  parties. 

^▲BOL  EviDENCX  IS  NOT  Admissiblb  to  oontradict,  alter,  or  vary  a  written 
inatrament,  but  such  evidence  is  admissible  to  sho«r  that  each  written 
instrument  never  had  an  existence. 

Wax,  Water,  or  SoiurrHiifo  Capablb  or  BaoBivnro  av  iMntiSBicur  is, 
by  the  law  of  New  Jersey,  neoessary  to  constitnte  a  seal,  except  in  in* 
stmments  for  the  payment  of  money,  on  which  a  scroll,  ink,  or  other 
device,  affixed  by  way  of  seal,  is  made  by  the  statote  to  have  the  same 
effect  as  if  sealed  with  wax. 

Oebziobabi  to  the  common  pleas  of  Monmouth  oonnfy.  The 
c^inion  states  the  case. 

SiookUm^  for  the  plaintiff. 
ByaUf  for  the  defendant. 

By  Court,  Ewxno,  0.  J.  The  reason  assigned  for  reireniiig 
the  judgment  of  the  court  of  common  pleas  is  that,  *'  on  the  trial 
of  the  appeal,  parol  evidence  was  admitted  to  vaiy  from  «nd 
contradiet  a  written  agreement  of  the  parties." 

The  legal  position  stated  by  the  plaintiff's  counsel  is  mu&- 
tained  by  the  cases  he  cited,  and  is,  without  doubt,  correct.  The 
general  rule  of  evidence,  though  sometimes  difficult  in  its  appli- 
cation  to  individual  cases,  and  hence  the  cause  of  much  legal  in- 
vestigation and  controversy,  is,  nevertheless,  fully  established 
and  universally  recoguized.  Parol  evidence  is  not  admissible 
to  contradict,  alter,  or  vary  a  written  instrument,  either  ap* 
pointed  by  law  or  by  the  compact  of  the  parties  to  be  the  ap- 
propriate and  authentic  memorial  of  the  particular  facts  which 
it  recites.  Where  the  terms  of  an  agreement  are  reduced  to 
writing,  the  document  itself,  being  constituted  by  the  parties  as 
the  true  and  proper  expositor  of  their  admissions  and  inten- 
tions, is  the  only  instrument  of  evidence  in  respect  of  that 
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agreement  which,  bo  long  as  ifc  exists,  the  law  will  recognize  for 
the  purposes  of  evidence.  Such  being  the  law,  to  ascertain 
whether  it  governs  the  case  before  us,  let  us  examine  the  facts 
as  presented  by  the  return  to  the  certiorari.  Cheeseman  sued 
Perrine,  among  other  things,  for  work  and  labor  done  in  No* 
vember  and  December,  1826,  and  March,  1827,  in  the  repairs  of 
certain  premises  belonging  to  the  latter,  then  held  bj  the  for- 
mer. To  repel  this  demand,  Perrine,  on  the  trial,  gave  in  evi- 
dence a  written  lease  of  the  premises  from  the  first  of  April, 
1825,  to  the  first  of  April,  1826,  having  thereon  an  indorsement 
in  writing,  signed  by  both  parties,  with,  like  the  lease  itself, 
sorollB  or  devices  in  ink,  by  way  of  seals,  and  attested  by  two 
sabeeribing  witnesses  in  the  following  words:  ''  This  is  to  cer- 
tify that  I  do  agree  to  allow  Enoch  Cheeseman  all  reasonable 
ehazges  for  repairs  done  on  the  same  property  where  he  now 
lives,  for  a  year  next  ensuing,  as  witness  my  hmid  and  seal  this 
fourteenth  day  of  March,  1826;  which  both  parties  doth  agree 
to  fulfill  the  within  lease.''  Cheeseman,  on  his  part,  then 
offered  to  prove  by  one  of  the  subscribing  witnesses,  and  by 
another  person,  "  that  they  were  both  present  at  the  time  a 
verbal  contract  was  entered  into  between  the  said  Enoch 
Cheeseman  and  the  said  Peter  Perrine  for  the  rent  of  certain 
prencdses  for  one  year  from  the  first  day  of  April,  1826,  of 
which  the  said  Enoch  Cheeseman  was  then  in  possession,  under 
a  certain  lease  from  the  said  Peter  for  the  preceding  year;  that 
it  was  agreed  between  them  that  the  terms  of  the  said  agree- 
ment should  be  indorsed  on  the  copies  of  the  leases  held  by 
each  of  them,  and  signed  by  the  parties  respectively;  that  it 
was  so  indorsed  on  the  lease  held  by  Peter  Perrine,  but  that 
before  the  indorsement  was  made  on  the  lease  held  by  the  said 
Enoch  Cheeseman  some  di£Sculties  arose  between  the  parties, 
and  they  agreed  to  do  away  the  leases  altogether;  and  it 
was  expressly  agreed  that  the  old  lease  and  the  indorsement 
made  on  the  copy  held  by  Peter  Perrine  should  be  of  no  effect, 
and,  of  course,  no  wise  binding  between  the  parties  in  their 
contract;  and  that  they  would  make  a  new  verbal  contract  with- 
out any  reference  to  the  old  one."  And  Cheeseman  further 
offiored  to  prove  by  the  said  witnesses  that  accordingly  a  new 
agreement  was  verbally  made  between  the  parties,  and  also  the 
terms  of  that  agreement.  The  evidence  thus  offered  was  ob- 
jected to  by  Perrine,  but  admitted  by  the  court. 

Upon  the  facts  thus  exhibited,  it  is  manifest  that  the  evidence 
proposed  on  the  part  of  Cheeseman  was  not  for  the  purpose  of 
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Tarying  from  or  contradictiDg  an  agreement  in  writing,  which 
always  presapposes  a  subsisting  agreement  actaallj  entered 
into  by  the  parties,  but  to  show  that  such  agreement  in  writing 
neither  then  had  nor  ever  had  existence,  because,  although  in- 
choate and  originally  designed,  it  had  never  been  consum- 
cnated;  and  because,  even  if  made,  it  had  been  rescinded  by  a 
subsequent  agreement.  The  question,  then,  really  raised,  and 
4o  be  decided  on  a  review  of  the  opinion  of  the  court  of  com* 
mon  pleas,  is  whether  the  parol  evidence  was  competent  in  this 
«ase  for  either  of  these  purposes. 

In  the  first  place,  then,  the  evidence  was  competent  to  show 
that  the  written  agreement  produced  by  Perrine  never  had  legal 
•existence;  for  such  was  the  result,  if  the  matters  proposed  to  be 
fihown  were  in  point  of  fact  sufficiently  established;  and  proof 
of  such  matters  can  seldom,  if  ever,  be  made  otherwise  than  by 
parol.  The  parties,  it  seems,  had  verbally  agreed  upon  the 
terms  of  their  contract,  and  had  resolved,  and  such  therefore 
-was  part  of  their  agreement,  that  these  terms  should  be  reduced 
to  writing.  They  had  stipulated  that  instruments  of  writing,  to 
he  indorsed  on  the  leases  they  mutually  held,  should  be  the 
evidence  of  their  agreement.  Until  these  instruments  were 
both  executed,  it  was  evident  the  agreement  was  inchoate  only, 
and  had  no  binding  efficacy  or  legal  existence.  When  one  only 
of  them  was  signed,  a  difficulty  arose:  the  other  was  not  exe- 
cuted, and,  consequently,  the  agreement  never  came  into  life. 
To  produce,  therefore,  by  Perrine,  the  instrument  which  had 
■been  taken  by  him,  was  an  attempt  to  set  up  an  incomplete  foi 
^n  actual,  subsisting  agreement,  and  might  lawfully  be  repelled 
i>y  such  proof  as  was  offered  on  the  part  of  Oheeseman  and  re* 
oeived  by  the  court.  Even  if  a  lease,  signed  and  sealed  by 
iK)th  parties,  had  been  produced,  it  would  have  been  clearly 
competent  to  prove,  by  a  subsisting  witness,  that  instead  of 
counterparts  or  instruments,  each  to  be  executed  by  one  of  the 
parties,  two  instruments,  each  to  be  executed  by  both  parties, 
'Were  agreed  on,  and  that  one  only  being  executed  and  taken  by 
one  of  the  parties,  he  had  declined  or  refused  to  execute  the 
other.  In  such  case,  tbe  parol  evidence  does  not  usurp  the 
place,  or  arrogate  tbe  authority  of  writteu  evidence,  but  it  is 
•designed  to  show  that  the  instrument,  never  having  legally  had 
oxistence,  ought  not  be  allowed  at  all  to  operate. 

In  the  second  place,  the  evidence  offered  was  competent  to 
show  that  the  contract  contained  in  the  indorsement  had  been 
veecinded  by  a  subsequent  verbal  agreement  of  the  psHi 
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Contraeta  are  distinguishable  into  two  clasaes:  simple  cop  tracts, 
and  contracts  by  specialtj;  in  other  words,  contracts  by  parol, 
and  contracts  under  seal.  Contracts  reduced  to  writing,  but 
without  seal,  are  comprehended  under  the  first  class,  or  simple 
contracts.  There  is  no  distinct  class  of  contracts  merely  in 
writing:  Bann  v.  Hughes,  7  T.  R.  350;*  Ballard  v.  Walker,  3 
Johns.  Gas.  65,  per  Kent,  J.  An  executory  agreement  in  writ- 
ing, not  under  seal,  may,  before  breach,  be  discharged,  aban- 
doned, or  rescinded  by  a  subsequent  under-written  agreement: 
Ocman  v.  SalMury,  1  Vem.  240;  Langdon  v.  Stokes,  Oro.  Car. 
883;'  May  v.  King,  12  Mod.  538;  Buller  N.  P.  152;  Com.  Dig., 
tit.  Action  on  the  case  upon  assumpsit,  Q,  326;  Eich  ▼.  Jackson, 
4Bro.  C.  C.  419;  Coles  v.  Trecoihic,  9  Ves.  250;  Pitcaim  v.  Og- 
bourn,  2  Yes.  376;  Keaiing  v.  Price,  1  Johns.  Cas.  [1  Am.  Dec. 
92];  Fleming  v.  Oilbert,  3  Johns.  528;  Botsfordy,  Burr,  2  Johns. 
Ch.  416. 

The  indorsement  on  the  lease  before  us,  as  well,  indeed,  as  the 
lease  itself,  falls  under  the  denomination  of  a  simple  or  parol 
contract.  There  is  no  seal  afiSxed  to  it.  Wax,  wafer,  or  some- 
thing susceptible  of  receiving  an  impression,  is  necessary,  by 
the  law  of  New  Jersey,  to  contitute  a  seal,  except  in  instruments 
for  the  payment  of  money,  to  which  a  scroll  or  ink,  or  other 
derice,  affixed  by  way  of  seal,  has,  by  the  statute,  the  same  force 
and  obligation  as  if  sealed  with  wax:  Bev.  Laws,  305,  sec.  1; 
EopeweU  y.  Amioell,  1  Hals.  169.  The  argument  of  the  plaint- 
iff's counsel,  drawn  from  the  want  of  the  term,  only,  after  the 
words  **  payment  of  money,"  in  the  section  referred  to,  cannot 
prevail;  because  as  the  statute  introduces  an  exception  merely 
to  the  general  rule,  the  sound  construction  must  be  precisely 
the  same  as  if  the  term,  only,  had  been  inserted.  Hence,  it  re- 
salts  that  the  contract  contained  in  the  indorsement,  being  a 
simple  contract,  might  lawfully  be  rescinded  by  a  subsequent 
parol  agreement;  and  parol  evidence  to  show  it  was  so  rescinded 
was  competent  and  admissible. 

In  the  decision  of  the  court  of  common  pleas  there  is,  there- 
fore, no  error  apparent  to  us. 

Let  the  judgment  be  affirmed. 

1.  laaoto.  2.  LcmgdenY.  Stoka,  Oro.  Gw.  S8t. 
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BtbtoatiTi  t;.  HEWLEirr. 

[IPazobOb-BS.] 

ThtTiSE  CkaaanovKD  on  Patiko  IiBaAciss.~Where,  after  a  deviM  to  a»> 
oiber  for  life^  land  ia  devised  to  one  in  fee,  provided  that  he  pay  th* 
Iflgadea  given  by  the  will,  and  thelegaciee  are  directed  to  be  paid  bjth* 
deviaee,  his  hein,  execatora,  etc,  on  hit  or  their  coming  into  ppMBMion, 
the  payment  of  the  legadea  ia  a  condition  of  the  deviae,  and  apoa  th* 
refnaal  of  the  devisee  or  his  heirs  to  accept  the  devise  and  pay  th* 
legacies,  the  land  descends  to  the  tettator^s  heirs,  chaigeable  in  oqmty, 
however,  with  payment  of  the  legacies. 

DiviSBB  Bbookbs  Pebsonallt  LtABLi  for  the  legacies,  upon  aooeptiag  auoik 
devise. 

B0CB  T.gftArfnM  Rkmaih  Chabobabub  ON  THi  Lanx>,  notwithstanding  thia 
devisee's  personal  liability. 

LiOAOiiB  Chaboxd  on  Land  Lapsi,  Whin.— The  genend  role  ia  thai 
legacies  chargeable  on  land,  and  payable  tn/titaro,  are  not  vested,  and 
lapse  npon  the  legatee's  death  before  the  day  of  payment. 

LiOAor  Does  not  Lafsx,  Whbn. — ^Where  land  is  devised  npcn  the  iiiimubs 
condition  of  the  payment  of  a  legacy,  the  time  of  payment  being  post* 
poned  for  the  benefit  of  the  estate  without  reference  to  drounstaaoea  ra» 
lating  to  the  legatee,  the  legacy  vests  npon  the  testator's  death,  and  doea 
not  lapee  npon  the  death  of  the  legatee  before  the  time  of  payment. 

C08I8  OT  A  Suit  to  Eboovzs  a  Lbqaot  charged  on  land  in  the  hands  of  a. 
devisee,  where  payment  is  refosed,  become  also  a  charge  on  the  land. 

Lboact  Dbaws  Intebxst  from  the  time  it  becomes  payable. 

Bill  to  obtain  payment  of  a  legacy,  alleged  to  haye  been 
charged  on  land  in  the  defendant's  possesaion.  The  facts  were: 
James  Hewlett,  sen.,  by  bis  will,  gave  the  plaintiffs  intefltate* 
the  legacy  now  sued  for.  He  also  devised  to  his  widow  certain 
real  estate  during  life,  or  widowhood,  and  upon  her  death,  or 
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marriage,  demised  the  same  estate  in  fee  to  his  nephew,  Jamea 
Hewlett,  provided  be  paid  the  legacies  mentioned  in  the  will. 
He  farther  directed  the  legacies  to  be  paid  bj  the  nephew,  his 
beiis,  ezecators,  or  administrators,  whenever  he  or  thej  should 
come  into  possession  of  the  premises.  James  Hewlett,  the  de- 
Tisee,  and  the  plaintiff's  intestate,  both  died  in  the  life-time  of 
the  widow.  The  deyisee,  however,  by  some  arrangement  with 
the  widow,  entered  into  possession  of  the  land  devised  in  his 
life-time  and  conveyed  a  part  of  it.  The  widow  died,  unmar- 
ried, in  1826.  The  defendants,  who  are  the  heirs  of  James 
Hewlett,  the  devisee  above  named,  were  in  possession  of  part  of 
the  land  and  refused  to  pay  the  legacy.  Only  one  of  the 
defendants  answered,  and  the  bill  was  taken  pro  oonfeaso  as  to 
the  others. 

McCaun^  for  the  complainants. 

W.  TaOmadge,  for  the  defendants. 

The  Chahckiaob.  The  payment  of  the  legacies  is  a  condition 
of  the  devise,  and  if  the  devisee,  or  his  heirs,  refuse  to  accept 
the  devise  and  pay  the  legacies,  the  estate  descends  to  the  heira 
at  law  of  the  devisor,  but,  in  equity,  chargeable  with  the  pay- 
ment In  this  case,  the  devisee  having  accepted  the  devise,  waa 
personally  liable  for  the  legacies;  but  they  are  also  an  equitable- 
charge  upon  the  estate  devised,  in  the  hands  of  the  defendants. 
It  is  undoubtedly  a  general  rale,  that  legacies  charged  upon  the 
real  estate,  and  payable  at  a  future  day,  are  not  vested,  and  be- 
ooDie  lapsed  if  the  legatee  dies  before  the  time  of  payment  ar- 
rives. This  rule  was  at  first  adopted  without  any  exceptions^ 
and  in  direct  opposition  to  that  which  existed  in  relation  to  the 
legacies  payable  out  of  the  personal  estate.  This  was  done  for 
the  benefit  of  the  heir  at  law,  who  was  a  particular  favorite  of 
the  English  courts.  I  am  not  aware  that  it  has  ever  been  ex- 
tended to  a  case  where  the  estate  was  given  to  a  stranger,  upon 
the  express  condition  that  he  paid  the  legacy  charged  thereon; 
and  the  rule  has  long  since  been  mach  narrowed  down,  even  as 
between  the  legatees  and  the  heir  at  law. 

In  this  case,  the  estate  being  given  upon  the  express  condi- 
tion of  the  payment  of  the  legacy,  and  the  time  of  payment 
being  postponed  for  the  benefit  of  the  estate,  and  not  with 
reference  to  any  particular  circumstances  in  relation  to  the 
legatee,  which  might  render  it  doubtful  whether  the  legacy 
woald  evor  be  wanted;  the  legacy  became  vested  at  the  same- 
tim^  UMii  the  estate  in  remainder  became  vested  in  the  devisee; 
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that  is^at  the  death  of  the  testator.  It  was  transmissible  to 
the  personal  representatiyes  of  the  legatee,  and  the  complain- 
ant is  entitled  to  a  decree  for  the  payment  out  of  the  estate. 
The  defendants  having  neglected  and  refused  to  pay  the  legacy, 
by  "which  the  complainant  has  been  put  to  the  expense  of  this 
litigation,  the  costs  of  the  suit  must  also  be  charged  upon  the 
estate.  The  legatees  are  also  entitled  to  interest  from  the  time 
when  the  legacies  became  payable,  by  the  death  of  the  widow: 
Glen  ▼.  Fiaher,  6  Johns.  Ch.  33  [10  Am.  Dec.  310]. 
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tooeptinga  devise  charged  with  the  payment  of  a  legacy,  becomes  penonally 
liable  to  pay  the  same:  Spencer  ▼.  Spencer,  4  Md.  Ch.  462;  Judge  of  Probate 
V.  Kimball,  12  N.  H.  170;  Perry  v.  Hale,  44  Id.  365;  Zerby  ▼.  Zerby,  9 
Watts,  236;  bat  see  Meeick  ▼.  New,  7  K.  Y.  167,  where  this  doctrino  as  laid 
down  in  the  principal  case  is  referred  to  as  dictum,  and  is  held  to  be  applied 
only  where  there  is  a  direction  in  the  will  that  the  devisee  pay  the  legacy; 
that  notwithstanding  this  personal  liability  of  the  devisee  the  legacy  never- 
theless remains  a  charge  upon  the  land  and  its  income,  into  whaterer  hands 
it  may  come:  Pickering  v.  Pickering,  15  K.  H.  290;  Shreve  v.  Skreve,  17  K. 
J.  £q.  (2  C.  K  Green),  492;  Fox  v.  Phelpa,  17  Wend.  403.  So,  whether  tlis 
devisee  accepts  or  not:  Martin  v.  BcUlou,  13  Barb.  136;  that  where  a  legMj 
Is  given  on  condition,  the  legatee,  if  he  accepts,  must  perform  the  condi- 
tion: Wheeler  v.  Lester,  I  Bradf.  Sorr.  298;  that  a  legacy  payable  in/vturo, 
and  charged  upon  personalty,  vests  from  tiie  testator's  death,  bat  that  if  it 
b  charged  upon  realty  it  lapses  ordinarily  if  the  legatee  dies  before  the  day 
of  payment:  Larocqve  v.  Clark,  1  Redf.  471;  Saxton'e  Estate,  Tucker,  33; 
that  where  a  bequest  is  given  to  one  for  life,  and  after  his  death  to  another, 
the  interest  of  the  latter  is  vested,  although  he  should  die  in  the  life-time  of 
the  prior  legatee,  and  his  personal  representative  may  recover  it  after  tha 
death  of  the  prior  legatee:  Barker  v.  Woods,  1  Sand.  Ch.  131;  that  where 
payment  of  a  legacy  is  postponed  for  the  benefit  of  the  estate,  and  not  froia 
any  consideration  personal  to  the  legatee,  it  is  not  thereby  prevented  from 
vesting  although  the  legatee  should  die  before  the  day  of  payment:  Fuller  ▼. 
Wintlirop,  3  Allen,  60;  MarJi  v.  Wheeler,  2  Edw.  Oh.  164;  McKimstry  ▼. 
Sanders,  2  Thomp.  &  C.  188,  per  Miller,  P.  J.;  Dtlavergm  v.  Dean,  45  How. 
Pr.  209;  Sebastian*s  estate,  4  Phila.  240;  and  that  a  legacy  payable  at  a.  spe- 
cified time  bears  interest  from  that  time:  Loring  v.  Woodu?ard,  41  N.  H.  393b 

Wh£N  Legacy  Vbsts. — See,  on  this  point.  Price  v.  Watkins,  1  Am.  Dec 
222;  Stone  v.  JUassey,  Id.  345;  Boone  v.  Sinkler,  Id.  622;  Bowles  v.  Drayton's 
Executors,  Id.  689;  Fairly  v.  Kline,  4  Id.  414;  ScoU  v.  Price,  7  Id.  629. 

Lbgact  Chaboed  on  Land  is  not  recoverable  by  a  joint  action  against 
the  devisee  and  terre-tenants  without  an  express  promise  to  pay  it:  Brown  ▼• 
Purer,  8  Am.  Dec.  693.  As  to  when  a  devisee  is  personally  liable  for  the 
payment  of  a  legacy,  see  Van  Orden  v.  Van  Orden,  6  Am.  Bee.  314;  Olen  ▼. 
Fislier,  10  Id.  310. 

Intkbsst  on  Legact. — ^As  to  when  a  legacy  draws  interest,  see  Vast 
Bramer  v.  Hoffman's  Executors,  1  Am.  Deo.  162;  Olen  v.  FUker,  10  Id.  SIQL 
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In  the  Matter  of  Howe. 

[1  Paiob  Ob.  1M.] 

Wbkbb  ▲  Tkvant  in  Ck>iafON  has  Mortoaosd  his  undivided  interest  in 
the  common  land,  and  a  ▼olnntaiy  partition  is  afterwards  made  between 
lumaelf  and  his  oo-tenants,  he  releasing  to  them  his  interest  in  the  pari 
assigned  to  them,  the  mortgage  remains  a  lien  at  law  on  their  parfc^  and 
they  are  necessary  parties  to  a  suit  for  foreclosure. 

C^-TEHAins  or  THB  Mo&TGAOOR  HAVB  AN  Equitablb  Biobt,  in  such  case, 
to  have  the  portion  set  apart  to  him  in  the  division  sold  to  satisfy  the 
mortage,  or  if  it  has  been  sold,  to  have  the  proceeds  so  applied. 

BAmcBUPr's  AfisioNJSXS  Takx  Subject  to  Equitablb  Clahi. — ^The  general 
assignees  of  a  bankrupt  take  the  estate  subject  to  all  existing  equitable 
claims  of  third  persons,  and  can  not  defeat  such  claims  though  they  had 
no  notice  thereof  at  the  time  of  the  assignment^  they  not  being  regarded 
as  bona  fide  purchasers. 

^ouniTA&T  AssioNEBs  TDK  THB  Bbbbfit  ov  Obbditobs  are  subject  to  the 
samerule- 

Judomkbt-C&bditobs  can  kot  Prevail  against  a  Pbiok  Equitt  of  third 
persons  attaching  to  land  of  the  debtor. 

Atti>tt»MiBM'i»  TOR  A  MoBTOAOB  is  in  equity  a  specific  lien  on  land. 

PsTirioH  to  have  oertain  moneys  applied  to  the  satisfaction  of 
a  mortgage  which  was  alleged  to  be  a  lien  on  land  belonging 
to  the  petitioners.  The  facts  were:  Howe  and  wife,  the  peti- 
tioners, were  seized,  prior  to  1817,  of  an  undivided  half  of 
certain  land,  one  Dunham  and  one  D.  D.  Tompkins  being  also 
seized  of  an  undivided  fourth  each  of  the  same  land.  Tomp- 
kins' share  was  subject  to  the  lien  of  a  mortgage  given  by  him 
to  ooe  Banks,  in  1806.  In  January,  1817,  an  unequal  division 
of  the  land  was  made,  Dunham  and  Tompkins  releasing  two 
lots  to  the  petitioners,  and  paying  them  also  a  certaim  sum  in 
money,  and  the  petitioners  releasing  the  remainder  of  the  laud 
to  Danham  and  Tompkins  as  tenants  in  common.  In  1821, 
Banks,  without  noticing  the  partition,  filed  a  bill  for  foreclosure, 
in  which  the  petitioners  were  not  made  parties.  The  court 
decreed  a  sale  of  an  undivided  fourth  part  of  the  premises  ad 
originally  mortgaged,  and  Banks  became  the  purchaser,  leav- 
ing a  large  balance  due  on  his  mortgage.  In  1821,  sundry 
judgments  were  recovered  against  D.  D.  Tompkins,  which  are 
now  held  respectively  by  one  G.  W.  Tompkins  and  the  exec- 
utors of  one  Minthorne.  In  1822,  D.  D.  Tompkins  made  a 
general  assignment  of  his  property  to  trustees  for  the  payment 
of  his  debts.  Two  days  thereafter,  Cornelia  Juhel  recovered  a 
judgment  against  the  said  Tompkins.  In  1825,  on  a  bill  filed 
by  one  of  the  heirs  of  Dunham  for  a  partition  of  the  portion  of 
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land  released  to  Dunham  and  Tompkins  by  the  petitioners,  a 
decree  was  made,  under  which  the  said  portion  was  sold,  one 
half  the  proceeds  paid  to  the  representatives  of  Dunham,  one 
fourth  to  Banks,  and  the  remaining  fourth  was  in  the  hands  of  the 
master,  subject  to  the  order  of  the  court.  The  petition  was  for 
the  application  of  this  money  to  the  balance  due  on  Banks' 
mortgage  (which  exceeded  the  fund  in  court),  for  the  purpose 
of  discharging  the  lien  of  the  mortgage  on  the  two  lots  hereto- 
fore released  to  the  petitioners.  The  money  was  also  claimed 
by  the  assignees  of  Tompkins  and  by  the  jndgmeni-orediton 
abore  named. 

0.  C.  King^  for  the  petitioners. 

W.  Sent,  for  Q.  W.  Tompkins. 

2>.  8,  Jones^  for  Minthorne's  executors. 

S.  W.  Warner,  for  the  assignees  of  Tompkins. 

W.  Sloason,  for  Cornelia  Juhel. 

The  Chanokllob.  If  the  division  of  the  property  between 
the  original  owners  threw  the  whole  mortgage,  previously  giTen 
by  Tompkins,  upon  his  undivided  half  of  the  premises  released 
to  himself  and  Dunham  on  that  division,  Banks  would  clearly 
be  entitled  to  the  funds  in  the  hands  of  the  master  to  satisfy 
the  balance  now  due  on  his  mortgage.  That  balance  would  still 
remain  a  lien  upon  so  much  of  that  undivided  half  as  was  not 
sold  under  the  decree  of  foreclosure.  But  if,  after  that  division, 
as  I  am  inclined  to  believe  under  the  circumstances  of  this  case, 
the  mortgage  remained  a  lien  at  law  upon  the  one  fourth  of  the 
two  lots  conveyed  to  Howe  and  wife  in  severalty,  the  foreclosure 
was  a  nullity  as  to  these  lots,  Howe  and  wife  not  being  parties 
thereto.  And  the  balance  due  on  the  mortgage  being  a  subsist- 
ing lien  on  the  undivided  fourth  part  of  the  two  lotS|  it  may  still 
be  enforced  against  them. 

Howe  and  wife  have  therefore  a  direct  interest  in  having  this 
balance  paid  out  of  the  moneys  arising  from  the  sale  of  thai 
part  of  the  property  which  they  gave  him  in  exchange  on  the  orig- 
inal division.  As  between  Howe  and  wife  and  Tompkins,  there 
could  be  no  doubt  of  their  equitable  claim  to  have  those  moneys 
thus  applied.  If  Banks  had  filed  his  bill  to  foreclose  the  mortgage 
immediately  after  that  division,  and  had  made  Howe  and  wife 
and  Dunham  parties  to  the  same,  there  can  be  no  doubt  that  this 
court  would  have  decreed  a  sale  of  the  share  assigned  to  Tamp« 
kins  on  that  division,  to  satisfy  the  mortgage.    And  the  qxa 
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tioD  which  now  arises  is  this:  Are  the  equitable  rights  of  Howe 
and  wife  altered  or  divested  by  the  general  assignment  of  Tomp- 
kins for  the  benefit  of  his  creditors,  or  bj  the  judgments  which 
have  been  recoyered  against  him  subsequent  to  that  division  ?  It 
is  a  well-settled  rule  of  equity,  that  the  general  assignees  of  a 
banlnmpt  take  his  estate  subject  to  every  equitable  claim  which 
exists  against  it  by  third  persons;  and  that  they  can  not  avail 
themselves  of  the  legal  estate  thus  acquired,  to  defeat  a  prior 
equity,  of  which  they  had  no  notice  at  the  time  of  the  assign- 
ment. They  differ  in  this  respect  from  bona  fide  purchasers  of 
the  legal  estate,  and  from  mortgagees  who  have  advanced  their 
money  on  the  credit  of  the  land,  and  who  are  considered  quasi 
bona  fide  purchasers.  I  can  see  no  good  reason  why  a  different 
rule  should  be  applied  to  general  assignees  for  the  benefit  of  all 
the  creditors,  created  by  the  voluntary  act  of  the  debtor,  from 
that  which  prevails  in  respect  to  those  created  by  operation  of 
law.  Neither  can  be  considered  as  boTM  fide  purchasers,  who 
are  protected  because  their  legal  estate  is  united  to  an  equal, 
though  subsequent,  equity.  Sir  Simon  Sitiart's  case^  referred  to 
by  the  counsel  and  by  the  lord  chancellor,  in  Bum  v.  Bum^ 
3  Yes.  jun.  676,  was  an  actual  conveyance  to  trustees  for  the 
benefit  of  creditors,  and  yet  it  was  held  that  a  prior  contract 
for  a  mortgage  was  entitled  to  a  preference.  The  case  might 
be  different  where  creditors,  without  notice  of  the  prior  equity, 
had  released  their  debts  in  consideration  of  an  assignment  made 
to  trustees  for  their  benefit. 

The  judgment-creditors  of  Tompkins  are  in  no  better  situa- 
tion than  his  general  creditors  in  relation  to  this  fund.  Their 
judgments  were  not  specific  liens  on  the  land  to  which  the  peti- 
tioner's equity  attached.  They  were  general  liens  on  all  the 
estate  of  the  judgment-debtor;  but  as  such  they  can  not  prevail 
88  against  the  prior  equity  of  the  petitioners.  I  have  not  found 
any  reported  case  in  this  state,  where  this  question  has  been 
examined.  It  has  frequently  been  discussed  in  the  English 
courts,  and  sometimes  in  the  courts  of  this  country;  and  I  have 
once  had  occasion  to  examine  it  in  the  equity  court  for  the  fourth 
eijcnit.  The  earliest  case  on  this  subject  which  I  have  found,  is 
Burgh  and  Burgh  v.  Francis  and  others,  decided  by  Lord  Keeper 
Finch,  in  1670:  Gas.  Temp.  Finch,  58;  1  Eq.  Gas.  Abr.  820, 
8.  C.  In  that  case,  a  bill  was  filed  by  the  executors  of  an  equi- 
table mortgagee  against  the  heir  at  law  of  the  mortgagor,  and 
bis  judgment-creditors,  to  perfect  n  defective  conveyance  by 
way  of  mortgage,  and  to  be  relieved  against  the  judgments 
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'which  at  law  were  a  lien  upon  the  mortgaged  premises.  The 
court  decreed  a  perpetual  injunction  against  the  judgment-cred* 
itors,  unless  they  should  choose  to  come  in  and  redeem  the 
mortgage,  which  the  heir  at  law  was  directed  to  give.  This  de- 
cree is  said  to  have  been  afterwards  affirmed  by  Lord  Not- 
tingham: Per  Vernon,  arguendo,  1  P.  Wms.  279.  There  is  a 
note  in  Fonblanque's  Treatise  on  Equity  (1  Fonb.  34,  note  r), 
referring  to  that  case,  and  by  which  its  authority  is  attempted  to 
be  shaken.  But  the  annotator  is  evidently  wrong  in  supposing 
that  is  the  only  case  to  be  found  in  the  books  where  a  court  of 
equity  has  interfered,  in  prejudice  of  a  defendant  having  a  legal 
interest  for  a  valuable  consideration  and  without  notice.  The 
decision  in  the  Suffolk  caae^  referred  to  in  Nelson's  Beports  (1 
Nels.  Ch.  184),  supports  the  decision  in  Burgh  v.  Francis; 
and  in  1715,  the  same  principle  was  most  distinctly  reoog^nixed 
by  Lord  Cowper,  in  the  case  of  Fmoh  v.  The  Earl  of  Wisnchdaea^ 
1  P.  Wms.  282.  In  Bum  v.  Bwm,  8  Yes.  jun.  576,  the  coanael. 
Sir  John  Scott,  attorney-general  (afterwards  Lord  Eldon),  and 
Mr.  Mitford,  solicitor^eneral  (afterwards  Lord  Bedesdale), 
state  it  as  a  well-known  principle,  that  courts  of  equity  con- 
stantly control  the  effect  of  judgments  subsequent  to  a  contract 
for  the  sale  of  the  estate.  And  in  the  case  of  Sir  Simon  StuarfM 
esUUe,  before  referred  to,  it  was  also  held  that  the  equitable 
mortgagee  was  entitled  to  a  preference  over  subsequent  judg- 
ment-creditors. 

In  Delaire  v.  Keenan,  3  Desau.  74,  the  court  of  ehan- 
oery  of  South  Carolina  decided  that  an  agreement  for  a 
mortgage  was  in  equity  a  specific  lien  on  the  land;  and  that 
the  mortgagees  were  entitled  to  a  preference  oyer  subseqaenl 
judgment-creditors.  Chancellor  Desaussure,  in  delivering  his 
opinion,  refers  to  the  decision  of  Lord  Cowper,  in  linch  v.  Ths 
Earl  of  Wtnchelsea,  and  says  the  opinion  delivered  in  that  case 
has  been  the  settled  doctrine  ever  since.  The  same  principle 
was  sanctioned  by  the  supreme  court  of  Pennsylvania  in  the 
case  of  Foster  v.  Fmsl,  2  Serg.  &  B.  11,  and  by  Washing* 
ton,  justice,  in  the  case  of  Hurst  v.  Hurst,  in  the  drouit  court 
of  the  United  States,  2  Wash.  C.  C.  69;  3  Binn.  847,  note, 
S.  C.  The  same  principle  is  recognized  by  several  elementary 
writers  as  the  established  doctrine  of  the  courts  of  eqoity  ia 
England:  Sugden's  Law  of  Vendors,  336;  2  Cruise's  Dig.  64, 
tit.  14,  Estate  by  Statute,  Merchant,  sec.  50. 

In  the  matter  before  me  I  can  decide  in  favor  of  the  manifest 
equity  of  the  case,   not  only  without  disturbing  any  kno\#ii 
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legal  or  equitable  principle,  but  in  perfect  accordance  with  the 
settled  doctrines  of  this  court.  I  shall  therefore  direct  the 
moneys  in  the  hands  of  the  master  to  be  paid  over  to  Banks 
in  satisfaction  of  the  balance  due  on  his  mortgage. 


Thx  AxTTHOBmr  or  this  Cask  is  Rbooonizkd  in  the  New  York  oonrtt 
ud  others  on  the  following  points:  That  a  judgment  lien  is  subject  to  prior 
equities  in  favor  of  third  persons,  and  wiU  be  controlled  in  equity  to  protect 
the  rights  of  such  persons  and  of  bona  fidt  purchasers:  Arnold  v.  Patrick, 
6  Paige,  316;  SweH  v.  Jacocks,  Id.  360;  WhUe  v.  Carpenter,  2  Id.  266,  267; 
BwAan  ▼.  Sumner,  2  Barb.  Ch.  207;  Shirley  ▼.  Sugar  Refinery,  2  Edw.  Ch. 
609,  where  the  Yioe-chanoellor  comments  at  length  on  the  decision;  StymeU 
Y.  Brooks,  10  Wend.  212;  DwiglU  v.  Newell,  3  N.  Y.  187;  Moyer  v.  Hmman, 
13  Id.  190;  Bobbuon  v,  WilUams,  22  Id.  886;  Broum  v.  Pierce,  7  Wall  218; 
HwUU  V.  Whipple,  53  Barb.  229,  230,  231,  where  the  principal  case  is  distin- 
goished,  and  it  is  held  that  the  claim  of  a  judgment  creditor  who  has  advanced 
his  money  on  the  credit  of  an  unincumbered  title  is  to  be  preferred  to  the 
Mcret  onreoorded  lien  of  the  vendor  for  the  purchase-money;  that  a  judgment 
ttansfers  no  title,  but  simply  creates  a  genenl  lien:  Lane  v.  Ludlow,  2  Paine, 
699;  that  a  general  assignee  for  the  benefit  of  creditors  is  not  a  bona  fide 
pDiehaser,  and  therefore  takes  subject  to  all  equities  against  the  debtor: 
Siade  ▼.  Van  VedUen,  11  Paige,  23;  Leger  v.  Bonnaffe,  2  Barh  479;  Taylor 
▼.  Baldwin,  10  Id.  637;  Sieman  v.  Auetm,  33  Id.  20;  Maae  ▼.  Goodman,  2 
Hilt  280;  SekiefeUn  v.  Hawkine,  14  Abb.  Pr.  118»  S.  C,  1  Daly,  294;  that 
A  order  to  constitute  one  a  bona  fide  purchaser,  entitled  to  protection  against 
s  prior  l^gal  or  equitable  right  of  which  he  had  no  notice,  he  must  have 
parted  with  something  of  value  in  payment  for  the  title  before  receiving 
notice:  Ray  ▼.  Birdseye,  5  I>enio,  626;  Wood  v.  Robinaon,  22  K.  Y.  567;  that 
a  mortgsgee  who  has  advanced  money  in  good  faith  on  the  credit  of  a  title  is 
a  bona  fide  purchaser:  Talbnan  ▼.  Farley,  I  Barb.  285;  King  ▼.  WUeomb,  7 
Id.  268;  7  Id.  268;  FaeaeU  v.  Smith,  23  N.  Y.  261;  that  an  agraement  for 
a  mortgage  is  a  specific  lien  and  is  to  be  preferred  to  the  general  lien  of  a 
mbseqnent  jadgment:  Otia  v.  SiU,  8  Barb.  119;  Seymour  v.  Canandaigua, 
de.  Co.,  25  LL  303;  8.  C,  14  How.  Pr.  536;  Chaee  v.  Peek,  21  K.  Y.  584; 
Wright  ▼.  Shwmway,  1  Biss.  27;  that  a  bond  given  to  pay  off  a  mortgage 
imns  like  a  covenant,  running  with  the  land,  to  the  benefit  of  a  iubaequent 
pnrphascr  of  the  same  land:  Kellogg  ▼.  Wood,  4  Paige,  582. 


Gandleb  t;.  Pbitit. 

[1  Paxob  Ob.  168.1 

BunuatMKTAL  Bill  wherb  Obiginal  is  DKVfioiTVB. — ^Prooeedings  founded 
on  an  original  bill,  so  entirely  defective  that  no  valid  decree  can  be 
made,  can  not  be  sustained  by  a  supplemental  bill  based  on  subsequent 


^MESBMEST  ov  DuBcnYX  BiLL,  WHKir  P&oPEs. —Where  a  bill  is  defective 
in  omitting  facts  existing  at  the  time,  they  should  be  inserted  by  amend- 
ment. 
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New  Bill  Pbopbe  Bimedt,  WHXir. — ^Where  a  oomplainant  had  bo  ground 
for  proceeding  originally,  but  sabeequently  becomes  entitled  to  relief,  he 
should  file  a  new  biU. 

SuPFLEiOBNTAL  BiLL  IS  Pbopsb  whbn  the  original  bill  is  sufficient  to  enti- 
tle the  oomplainant  to  one  kind  of  relief  and  faois  afterwards  ooour  giy- 
ing  him  a  right  to  other  or  more  extenaiTe  relief. 

Court  having  Obtaiked  JmuRDicnoir  fob  Tebiporabt  RnjEr  may  retain 
it  generally. 

SupFLKiOBNTAL  BiLL  IO&  AS  INJUNCTION  may  be  filed,  founded  on  faoto  rab* 
seqaently  arising,  where  the  original  bill  was  for  a  ne  eapeol  and  an  in- 
jnnetion,  and  the  injonction  was  disallowed  beoanse  the  party  waa  not 
then  entitled  to  it. 

JuDOKXHT  Obbditob  MAT  Bbsobt  TO  Equttt,  whkn.^A  judgment  creditor, 
having  proceeded  to  execution,  may  resort  to  equity  to  reach  propcrtj 
not  in  itself  liable  to  execution. 

iHJUHOnON  AGAINST  THB  DkBTOB's  DiBPOaiNO  OV  BD  PROFSBTr,  in  ao^  a 

ease,  after  the  return  of  the  execution  nnsatisfled. 

Bill  for  a  tie  exeat  and  injunctioii  against  the  defendant,  pend- 
ing an  action  against  him  at  law.  The  writs  were  granted  by 
the  master,  but  the  chancellor  afterwards  dissolved  the  iajano- 
tion  on  the  ground  that  the  complainant  was  not  entitled  to  it 
to  prevent  the  defendant's  disposing  of  his  property  until  after 
an  execution  issued  at  law  and  returned  unsatisfied.  After  pro- 
ceeding to  judgment  and  execution  at  law»  the  oomplaiiiaat 
filed  a  supplemental  bill  for  an  injunction.  Temporary  injono- 
tion  granted  and  a  rule  made  requiring  the  defendants  to  ahoiw 
cause  why  it  should  not  be  made  absolute* 

Oeorge  Brincberhoff^  for  the  defendants,  contended  that  as 
there  was  no  ground  of  suit  originally  the  complainant  oonld 
not  by  a  supplemental  bill  obtain  an  injunction  founded  on  sab- 
sequent  occurrences. 

R.  Sedgwick,  contra. 

The  Chanokllob.  If  the  original  bill  is  wholly  defeotiTe  so 
that  no  valid  decree  could  be  made  thereon,  the  party  can  not, 
by  filing  a  supplemental  bill,  founded  upon  matters  which  have 
subsequently  taken  place,  sustain  the  proceedings  originally 
commenced.  If  the  facts  existed  before  the  filing  of  the  orig- 
inal bill,  they  should  be  inserted  therein  by  way  of  amendment. 
And  if  the  complainant  had  no  ground  for  the  proceeding  otig- 
inally,  he  should  file  a  new  bill,  showing  a  case  which  will  then 
entitle  him  to  equitable  relief.  But  if  his  original  bill  was 
sufficient  to  entitle  him  to  one  kind  of  relief,  and  facts  subse- 
quently occur  which  entitle  him  to  other  or  more  extensive 
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lief,  he  may  have  such  relief  hj  setting  out  such  new  matter  in 
the  form  of  a  supplemental  bill. 

In  this  case  the  original  bill  was  sustainable  on  the  ground 
that  the  bail  had  become  insolvent,  and  that  there  was  sufficient 
shown  to  authorize  the  issue  of  the  ne  exeai:  Porter  v.  Spencer, 
2  Johns.  Ch.  169.  In  such  cases  the  party  is  not  confined  to  the 
temporary  relief  sought,  but  the  court  having  gained  jurisdic- 
tion of  the  cause  for  the  purpose  of  such  temporaxy  relief,  may 
retain  it  generally:  Per  Spencer,  Justice,  in  ScUhbone  v.  War' 
ren,  10  Johns.  596.  The  supplemental  bill  is  therefore  prop- 
erly filed;  and  I  think,  on  the  facts  disclosed,  the  complainant 
IB  entitled  to  the  special  relief  prayed  for  in  the  supplementar 
bill. 

The  case  of  Hodden  v.  Spader,  in  the  court  of  errors  of  this 
state:  20  Johns.  654;  and  Taylor  v.  Jones,  2  Atk.  600;  and  Edgell 
T.  Haywood  and  Davoe,  3  Atk.  352,  in  the  English  court  of 
chanceiy,  show  that,  after  a  party  has  proceeded  to  judgment 
and  execution  at  law,  he  may,  by  the  aid  of  a  court  of  equity, 
reach  property  in  the  hands  of  a  third  person  which  was  not  in 
itself  liable  to  execution.  I  have  recently  had  occasion  to  de^ 
elare,  in  a  case  which  was  before  me  in  the  equity  court  of  the 
fourth  circuit,  that  "  every  person  should  be  permitted  to  exer- 
cise the  most  liberal  and  extended  discretion  as  to  the  time  and 
manner  of  disposing  of  his  property,  vesting  the  proceeds 
tiiereof,  and  of  collecting  his  debts;  provided  he  exercises  thai 
discretion  fairly  and  honestly  in  reference  to  the  equitable 
rights  of  his  creditors  to  be  paid  out  of  the  same,  and  without 
any  Tiew  or  intention  of  delaying,  hindering,  or  preventing  them 
from  obtaining  their  lawful  dues  and  demands.  But  whenevez 
he  exceeds  these  limits  of  his  legitimate  authority  and  powei 
over  bis  property  and  funds,  whenever  there  is  reason  to  believe 
he  has  exercised  that  power  with  intent  to  delay,  hinder,  or  de* 
fraud  those  who  have  a  claim  upon  that  property  and  those 
funds  for  the  satisfaction  of  their  just  demands,  such  exercise 
of  power  becomes  unconscientious  and  inequitable;  and  a  court 
of  equity  will  then  control  and  regulate  its  exercise,  in  such  a 
manner  as  to  compel  him  to  do  justice  to  his  creditors.  Such 
an  unconscientious  exercise  of  power  by  the  debtor  is  a  fraud 
upon  the  creditor:"    Opinion  in  Weed  do  Marvin  v.  Pierce  and 

aOierz. 
The  rule  for  an  injunction  in  this  case  must  be  made  absolute. 

SuTFLDCBZiTAL  BiLL  iCAY  BB  FiLED,  WHEN. — As  to  when  ft  sappletnental 
UQ  or  complaint  may  be  filed,  the  principal  case  ia  cited  in  StUwell  v.  Vam 
Dxo.  Vol.  XIX— 26 
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4ifM^  1  Fiige»  616;  HaOmmckv.  £%if<fer,  4 BarK  28a  In  BoMm  y.WdOa, 
1  Bob.  (K.  Y.)  673;  &  0.  18  AbK  Pr.  196;  26  How.  Pr.  21;  it  b  held,  rafer- 
ring  to  Ccaidlar  y.  Pet^^  as  anthority,  that  leare  granted  to  file  »  rapple- 
mental  oomplaint  doea  not  establiah  the  plaintiff*!  right  to  rae  for  the  original 
canae  of  action,  and  that  the  conrt,  aeeing  from  the  face  of  the  sapfdemental 
oomplaint  that  the  former  action  waa  ^tally  defective,  may  refoae  judgment: 
In  BotUoick  v.  Menek^  8  Abb.  Pr.,  K.  S.  170,  the  principle  laid  down  above, 
that  where  the  original  oomplaint  ahowa  the  plaintiff  entitled  to  one  kind  of 
relief,  and  facta  anbaeqnently  oocor  giving  him  »  right  to  other  or  more  ez- 
tenaive  relief,  ia  approved  and  applied. 


GiiABX  t;.  F: 


ickich: 


[1  Pamb  Cb.  171.J 

TiBTABCEiiTABT  Oapagxtt. — ^To  make  a  valid  will,  the  testator  moat  be  of 
aoond  and  diapoeing  mind  and  memory,  capable  of  disposing  of  his  prop- 
erby  with  sense  and  judgment  with  respect  to  the  condition  and  value  of 
the  property  and  the  relative  claims  of  the  objects  of  his  bonnty. 

Opinions  or  Witnbssbs  are  never  received  as  evidence  where  all  the  facta 
on  which  they  are  founded  can  be  ascertained  and  made  intelligible  to 
the  court  or  jury. 

Woaar  or  Opinions  or  Witnxssis  as  Evidxnc^  when  necessarily  re- 
ceived, dependa  not  so  much  on  the  number  of  the  witnesses  as  npon 
their  capacity  and  opportunities  for  information,  the  unprejudiced  state 
of  their  minds,  and  the  nature  of  the  facts. 

BUBDKN    or  PBOOr   APTEB    QXNBRAL   DSBANODCBNT   ESTABLISBKD.— -WImII 

general  derangement  or  loss  of  the  mental  powers  of  a  testator,  before 
the  making  of  his  wiU,  is  established,  the  burden  of  proof  ia  npon  tba 
proponents  of  the  will  to  show  that  the  incapacity  had  ceased  at  its  exe- 
cution. 

nNBSA80NA3a.xNB8S  or  THB  WiLL  IS  Fbopxb  Bvidsnoi  with  rsspect  to  tba 
state  of  the  testator's  mind. 

Will  Induced  bt  Fraud,  Imposition,  ob  Undux  Iniluxnob,  which  makes 
a  different  disposition  from  that  which  the  testator  would  otherwise  haw 
made,  will  be  set  aside  in  a  court  of  equity. 

8UBB0OATB*8  JUBISDICTION  AS  TO  F&AUD   AND  UnDUX   iNPLUXirCI. — SOZIO- 

gates  having  exclusive  jurisdiction  of  the  proof  of  wills  of  pecsooaltsy 
must  necessarily  determine  all  questions  of  fraud,  imposition,  nndme  in- 
fluence, and  testamentary  capacity,  in  the  case  of  such  a  wiU. 

Appeal  from  a  decree  of  the  surrogate  of  Kings  oountj.  The 
opinion  states  the  case, 

W,  Kent  and  D,  B.  Ogden,  for  the  appellants,  as  to  what  con- 
stitutes testamentary  capacity,  cited:  Swinb.  on  Wills,  pt  2,  sec. 
8;  Moore,  759;  Marquis  of  Winchester's  case^  6  Go.  5)3  a;  2 
Evans'  Poth.  on  Ob.  539;  and  as  to  the  burden  of  proof  being 
on  the  respondents  after  incapacity,  prior  to  the  making  of  the 
will,  being  established,  they  referred  to  1  Phillim.  535, 567, 670; 
4  Cow.  287. 
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D,  8.  Jones  and  P.  A.  Jay,  for  the  respondents,  argued  that 
the  court  should  not  rely  upon  the  opinions  of  the  witnesses  as 
to  the  testator's  capacity,  but  upon  the  facts  upon  which  thej 
were  founded,  and  that  difference  of  opinion  among  the  wit- 
nesses was  due  to  their  different  abilities  aud  opportunities  for 
observation :  Kirdyside  v.  Harrieon,  2  Phillim.  454  They  claimed 
also  that  the  same  mind  is  required  in  making  contracts  as  in 
maldDg  wills:  1  Shep.  Touch.  408. 

The  Ohahgbzxob.  This  cause  comes  before  this  court  on  an 
appeal  from  a  sentence  and  decree  of  the  surrogate  of  Kings 
eonntj,  allowing  and  admitting  to  probate  an  instrument  pro- 
pounded by  the  respondents  as  the  last  will  and  testament  of 
John  Fisher,  late  of  Brooklyn,  deceased.  The  two  Mrs.  Clarkes 
are  the  nieces  and  next  of  kin  of  the  deceased,  who  left  a  large 
teal  and  personal  estate.  He  died  in  May  or  June,  1827,  being 
then  about  eighty  years  of  age.  About  four  years  previous  to 
his  death,  and  about  one  year  before  the  death  of  his  first  wife, 
he  had  an  apoplectic  fit,  which  terminated  in  paralysis  and 
continued  until  his  death.  He  was  confined  to  his  bed  for  the  four 
years,  but  was  able  to  ride  out  a  few  times,  being  helped  into 
the  carriage.  His  speech  was  much  impaired,  but  he  was  at 
times  able  to  make  himself  understood  by  those  who  were  well 
acquainted  with  him.  In  the  fall  of  1824  he  was  married  to 
Diana  Bapelje,  the  respondent,  a  sister  of  his  first  wife.  The 
will  in  controversy  was  executed  in  May,  1827,  shortly  before 
his  death,  and  he  thereby  gave  all  his  property,  real  and  per- 
sonal, to  his  wife  in  fee;  but  afterwards,  in  the  same  will,  he 
gave  one  fourth  of  his  property  after  the  death  of  his  wife,  to  a 
supposed  daughter  of  his  deceased  brother,  Lawrence  Fisher, 
and  the  annual  interest  thereon  for  her  education,  and  the  re- 
maining three  fourths  to  the  heirs  of  Eleanor  Clarke,  Maria 
Clarke,  Ann  Smith,  and  Isaac  Bapelje.  The  respondents  were 
made  executrix  and  executor,  with  a  general  power  to  sell. 
Lawrence  Fisher,  in  fact,  died  without  issue,  and  the  pretended 
niece  was  a  child  which  his  widow  had  stolen  from  the  alms- 
house and  claimed  as  her  own.  The  appellants  insisted  that 
the  testator  was  incompetent  to  make  a  will,  or,  if  not  wholly  in- 
competent, that  the  same  was  procured  by  fraud  and  imposition, 
and  by  taking  an  undue  advantage  of  his  situation.  Between 
fifty  and  sixty  witnesses  were  examined  to  these  questions  by 
the  different  parties,  before  the  surrogate. 

The  general  principles  of  law  in  relation  to  the  capacity  of  a 
rerKin  to  make  a  will,  are  well  understood.    He  must  be 
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sound  and  disposing  mind  and  memoxy,  so  as  to  be  capable  of 
making  a  testamentary  disposition  of  his  property  wiUi  sense 
and  judgment  in  reference  to  the  situation  and  amount  of  such 
property,  and  to  the  relative  claims  of  the  different  persons  who 
are  or  might  be  the  objects  of  his  bounty:  Marquis  of  Wiru^ies- 
ter^s  case,  6  Oo.  23;  Den  v.  Johnson,  2  South.  458  [8  Am. 
Dec.  610].  But  the  great  difficulty  which  generally  exists  is  in 
applying  these  principles  to  the  testimony  in  each  particular 
case.  The  evidence  of  capacity  on  which  the  court  or  jury  are 
to  decide  in  most  contested  cases,  consists  in  the  opinions  of 
witnesses,  sometimes  with,  but  frequently  without,  the  particu- 
lar facts  on  which  such  opinions  are  founded.  Such  testimony 
is  always  the  most  unsatisfactory,  and  the  least  to  be  depended 
on.  Our  opinions  are  much  more  frequently  founded  on  preju- 
dices, or  biased  by  our  feelings,  than  we  are  aware  of.  Hence 
it  frequently  happens  that  two  witnesses,  equally  honest  and 
intelligent,  form  opinions  directly  opposite  to  each  other, 
founded  on  the  same  state  of  facts.  It  is  for  this  reason  that 
the  opinions  of  witnesses  are  never  received  as  evidence  where 
all  the  facts  on  which  such  opinions  are  founded  can  be  ascer- 
tained and  made  intelligible  to  the  court  or  jury.  And  where 
the  opinions  of  witnesses,  from  the  necessity  of  the  case,  are 
received  as  evidence,  the  weight  of  testimony  will  not  depend 
so  much  upon  the  number  as  upon  the  intelligence  of  the  wit- 
nesses and  their  capacity  to  form  correct  opinions,  their  means 
of  information,  the  unprejudiced  state  of  their  minds,  and  the 
nature  of  the  facts  testified  to  in  support  of  those  opinions. 

Testing  the  case  before  me  by  these  principles,  it  is  satisfac- 
torily established  that,  at  the  commencement  of  the  disease  of 
John  Fisher,  there  was  a  general  derangement  or  destruction  of 
the  powers  of  his  mind,  so  as  wholly  to  incapacitate  him  to 
make  a  wilL  This  is  proved  by  the  testimony  of  his  attending 
physicians;  of  Robert  Lowther,  who  was  with  him  eleven 
months  in  the  capacity  of  nurse;  of  Bishop  Onderdonk,  who 
made  him  pastoral  visits  for  the  purpose  of  administering^  spir- 
itual consolation;  of  General  Bogardus,  who  went  to  see  him 
several  times  on  business;  and  of  many  others  who  were  in  hab- 
its of  intimacy  with  him  before  his  sickness,  and  who  ooniinoed 
to  visit  him  until  they  supposed  his  disease  incurable  and  hia 
mind  irretrievably  gone.  In  opposition  to  ihiB,  a  few  peiBons 
of  very  limited  capacity  to  judge  on  such  matters,  testify  that 
he  was  as  capable  of  doing  business  during  the  whole  of  hia 
sickness  as  he  ever  was  before.    It  being  established  that  then 
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was  a  general  derangement  or  loes  of  the  powexa  of  mind  for  a 
Tety  considerable  period  some  time  preyioaa  to  the  making  of 
the  will,  the  weight  of  proof  was  thrown  upon  the  respondsnts 
to  establish  the  fact  that  such  incapacity  had  ceased  at  the  time 
the  will  was  executed:  Einlock  ▼.  Palmer,  2  Const.  B.  S.  0. 
225;  Lessee  of  Hoge  t.  Fisher,  1  Peters'  0.  C.  163;  JUamey- 
general  v.  Famiher,  8  Bro.  Ch.  443;  Swinburne  on  Wills, 
part  2,  seq.  3;  Turner  ▼.  Turner,  1  Little's  B.  102;^  Jackson  ▼. 
Van  Dvusen^  5.  Johns.  169  [4  Am.  Deo.  330];  Case  of  Coehrane^s 
wiU,  1  Munroe's  B.  263.'  After  the  first  jear  of  his  disease, 
veiy  few  of  those  persons  who  had  known  and  associated  with 
him  previous  to  his  sickness,  and  who  alone  were  capable  of 
comparing  his  mind  in  its  diseased  state  with  what  it  was  be- 
fore,  yisited  his  house.  Among  the  witnesses  who  did  see  him 
daring  the  three  last  je^vrs  of  his  life  there  is  a  very  great  con- 
trariety of  opinion  as  to  the  situation  of  his  mind,  and  even  as 
to  the  state  of  his  corporeal  faculties.  I  think  the  weight  of 
testimony  is  that  in  the  summer  of  1826  his  mental  and  corpo- 
real powers  were  in  a  mor^  vigorous  state  than  they  had  been 
during  the  first  two  years  of  his  sickness.  The  testimony  of 
Dr.  Watts,  in  particular,  shows  that  he  could  then  converse  in- 
telligibly; and  certainly  he  exhibited  considerable  strength  of 
memory  in  relation  to  the  papers  of  Lord  Sterling.  That  cir- 
cumstance, though  strongly  in  favor  of  his  mental  capacity  at  that 
time,  IB  not  conclusive.  It  frequently  happens  that  some  partic- 
ukr  eircumstance  has  made  a  strong  impression  upon  the  mind 
of  an  individualy  and  has  been  thought  over  so  often  that  the 
memory  on  that  subject  becomes  in  a  measure  mechanical;  and 
whenever  one  link  in  the  chain  of  circumstances  is  touched,  the 
whole  subject  again  passes  through  the  mind.  Hence  it  some- 
times happens  in  second  childhood,  when  all  traces  of  recent 
events  have  become  completely  effaced  from  the  memory,  the 
hare  mention  of  some  occurrence  which  made  a  strong  impres- 
fiion  upon  the  mind  of  the  individual  in  early  life  will  bring  the 
whole  subject  distinctly  to  his  recollection,  and  he  will  be  able  to 
detail  every  circumstance  with  the  most  minute  exactness.  I  am, 
therefore,  not  perfectly  satisfied,  considering  the  nature  of  the 
disease  under  which  Fisher  was  laboring,  that  even  at  that  time 
he  was  of  sufiicient  capacity  to  dispose  of  his  property  by  will 
with  sense  and  judgment. 

Whatever  may  have  been  his  situation  in  the  summer  of  1826, 
there  are  still  stronger  reasons  to  doubt  his  capacity  in  May, 

1. 1  LtttflU.  lOa.  a.CaM4^CMftf«ii'tW«l,lT.B.lIdBioe,963. 
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1827,  when  the  will  was  ezeouted.  He  was  not  then  in  a  sitoa* 
tion  to  make  himself  understood  by  the  person  who  drew  it, 
eyen  in  reply  to  questions  put  directly  to  him.  The  will  was 
drawn  under  the  direction  of  the  wife,  the  principle  devisee; 
and  although  she  professed  to  oonyerse  with  and  to  under- 
stand him,  the  scrivener  had  no  means  of  knowing  whether 
he  assented  to  her  propositions  or  not,  or  whether  he  under- 
stood what  was  said  to  him,  or  what  business  was  transacting. 
If  his  mind  had  been  once  partially  restored  there  is  reason  to 
believe  he  was  then  soffering  from  another  attack  of  the  same 
disorder,  and  which  carried  him  off  within  a  few  days  after- 
wards. Besides,  the  will  itself  is  unreasonable  on  its  face, 
when  taken  in  connection  with  the  amount  of  his  property  and 
the  situation  of  his  relatives;  and  this  is  always  proper  evi- 
dence to  be  taken  into  consideration  in  judging  of  the  state  of 
the  testator's  mind:  Patterson  v.  PcUterson,  6  Serg.  &  B    56. 

But  if  it  were  doubtful  whether  the  testator's  mind  was  so 
far  impaired  as  to  render  him  incapable  of  making  a  valid  will, 
there  can  not  be  a  question  that  it  was  so  much  weakened,  and 
rendered  so  imbecile  by  disease,  as  to  make  him  an  easy  dupe 
to  the  arts  and  intrigues  of  those  by  whom  he  was  surrounded. 
Whenever  a  person  in  that  situation  is  induced  by  fraud,  im- 
position, or  undue  influence  to  make  a  testamentaiy  disposition 
of  his  property  differently  from  what  he  would  in  the  full  pos- 
session of  his  faculties,  the  same  will  be  set  aside,  upon  the 
same  principle  that  a  conrt  of  chanceiy  sets  aside  a  conveyance 
of  property  obtained  under  like  circumstances.  Surrogates 
having  exclusive  jurisdiction  in  relation  to  the  proof  of  wills  of 
personal  property,  they  must  of  necessity  determine  all  ques- 
tions of  fraud,  imposition,  and  undue  influence  in  procuring 
such  wills,  as  well  as  the  general  question  relative  to  the 
capacity  of  the  testator:  Kerrich  v.  Bransby,  8  Bro.  P.  O.  S58; 
Bermet  v.  Vade,  2  Atk.  824;  Archer  v.  Masse,  2  Yem.  8;  Mo- 
DawaU  v.  Peyton,  2  Desau.  818;  1  Boberts  on  Wills,  80. 

In  the  case  of  the  will  of  Edward  Campion,  a  court  of  dele- 
gates, consisting  of  some  of  the  most  distiDguished  judges  and 
civilians  in  England,  set  the  will  aside  on  the  ground  that  un- 
due influence  had  been  exercised  over  the  mind  of  the  testator 
by  his  housekeeper  and  physician;  and  Lord  Bosslyn,  being 
satisfied  with  their  decision,  reported  against  granting  a  com- 
mission of  review:  Ex  parte  Fearon,  5  Yes.  688.  In  Ebcher  v. 
Newbem,  Styles'  B.  427,^  BoUe,  0.  J.,  held  that  a  will,  executed 
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by  a  man  in  hie  laet  dckness,  by  the  oTex^importunity  of  his 
wife,  and  for  the  sake  of  quiet,  was  not  valid.  In  Deitriok  v. 
Deitrich,  5  Sei^g^.  &  B.  207/  on  an  issue  to  try  the  Talidity  of  a 
will,  the  person  attempting  to  impeach  it  on  the  ground  of  im- 
becility and  imposition,  was  permitted  to  give  evidence  of  the 
false  representations  of  the  principal  devisee,  as  to  the  character 
of  the  wife  of  another,  who  was  equally  entitled  to  the  testator's 
bounty,  by  reason  of  which  he  was  disinherited.  The  same 
principle  is  recognized  in  Nu88ear  v.  Arnold,  18  Serg.  k  B.  823 
And  in  PaUenon  y.  Paltenon,  6  Id.  56,  where  it  was  attempted 
to  impeach  a  will  on  the  ground  of  imbecility  of  mind,  con- 
nected with  fraudulent  practices  by  the  devisees,  the  party  was 
permitted  to  give  in  evidence  the  situation  of  the  testator's 
family  connections  and  property,  for  the  purpose  of  showing 
the  unreasonableness  and  injustice  of  the  provisions  of  the 
will. 

Applying  the  principles  of  these  cases,  and  the  doctrine  held 
by  the  court  of  errors  in  Whdan  v.  Whdan,  3  Oow.  587,  to  the 
circumstances  disclosed  by  the  testimony  before  the  surrogate, 
this  will  must  be  set  aside  as  unduly  obtained  by  taking  ad« 
vantage  of  the  situation  and  infirmities  of  this  bed-rid,  paralytic 
old  man,  by  which  a  different  disposition  was  made  of  his  prop- 
erty from  that  which  would  otherwise  have  taken  place.  The 
testimony  of  Bobert  Lowther  shows  that  immediately  after  the 
death  of  the  first  Mrs.  Fisher,  her  relations  commenced  a  system 
of  intrigue  and  management  for  the  purpose  of  getting  control 
of  the  person  and  property  of  the  testator.  For  this  purpose 
his  niece,  who  had  been  in  the  habit  of  visiting  him  previously, 
was  virtually  excluded  from  the  house;  and  means  were  taken 
to  prejudice  the  testator  against  her,  by  representing  in  his 
presence  and  hearing  that  her  visits  and  attentions  to  him  were 
mercenary.  They  urged  him  to  get  married,  as  a  means  of  re- 
storing him  to  health;  and  the  sister  of  the  first  Mrs.  Fisher 
was  placed  about  him,  and  recommended  as  a  suitable  person 
for  bis  wife.  In  the  course  of  a  few  months  he  was  induced  to 
consent  to  the  ceremony  of  a  marriage,  which  in  his  situation 
never  was  or  could  be  consummated.  Having  thus  secured  the 
control  of  his  person,  a  vrife  was  procured  for  the  lunatic 
brother,  and  he  was  importuned  to  get  the  testator  to  make  a 
will  in  their  &vor;  and  after  the  death  of  that  brother,  his 
vridow  procured  from  the  alms-house  a  child  which  was  imposed 
upon  the  testator  as  his  niece.     Although  there  is  no  direct 

1.  IHcMcfcT.  DUkidk,  6  S.  &  R.  20V. 
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evidence  of  the  fact,  yet  from  the  intimacy  which  had  existed 
between  the  widow  of  Lawrence  Fisher  and  the  respondent, 
Diana  Fisher,  there  is  reason  to  suspect  the  latter  was  not  ig- 
norant of  the  deception  which  was  practiced.  The  testator  was 
then  induced  to  execute  this  will,  giving  one  fourth  of  his  prop- 
erty to  the  supposititious  niece,  and  the  residue  to  his  wife  for 
life,  with  power  to  her  and  the  co-executor  to  sell  and  dispose 
thereof  as  they  pleased,  and  what  was  left  after  her  death  was 
to  be  equally  divided  among  the  children  of  his  nieces  and  the 
descendants  of  two  of  her  own  relations;  thus,  without  any  ap- 
parent cause,  excluding  the  two  Mrs.  Clarkes,  who  were  his 
only  blood  relations,  from  any  share  in  his  property. 

On  either  of  the  grounds  taken  by  the  appellant's  counsel,  I 
am  satisfied  that  the  sentence  and  decree  of  the  surrogate, 
allowing  the  instrument  propounded  as  the  last  will  and  testa- 
ment of  John  Fisher,  and  admitting  the  same  to  probate,  was 
erroneous;  and  the  same  must  be  reversed. 


iNSAinTT  Atfeotino  Testamentabt  CAPAcrrY  oa  Cafacitv  to  Con- 
rRACT. — ^Thifl  subject  is  disonssed  at  length  in  the  note  to  Jackson  v.  Kinf^ 

15  Am.  Dec.  361;  see,  also.  Brown  v.  Broum^  8  Id.  187;   Wait  v.  MaxweH, 

16  Id.  391;  Owinga*  case,  17  Id.  311.  The  principal  case  is  cited  on  thia 
point  in  Ddafield  v.  Paridi,  1  Bed!.  140;  S.  C,  25  N.  Y.  26;  In  rt  WcU!a^ 

1  Bedf.  244;  Nexaen  ▼.  Neocsen,  2  Keyes,  238,  per  Potter,  J.,  dissenting; 
Matter  qf  Forman*a  WUl,  54  Barb.  287.  In  Clarke  ▼.  Sawyer,  3  Sandf.  CIu 
406,  the  same  will  came  under  consideration,  with  respect  to  the  testator*8 
realty,  and  the  vice-chancellor,  conceiving  himself  not  to  be  bound  by  the 
chancellor's  decision  that  the  will  was  invalid,  so  far  as  it  affected  penonalty» 
held  the  will  valid,  but  this  decision  was  reversed  by  the  chancellor:   S.  C.« 

2  Barb.  Ch.  411,  which  latter  decision  was  affirmed  in  2  N.  Y.  498. 

nin>ux  iNTLinENCE  AjrvBOTiNO  Tbstamxntaby  Capagitt. — See,  on  this 
point,  the  note  to  Small  v.  Small,  16  Am.  Dec  257.  The  authority  of  the 
principal  case  on  that  subject  is  recognized  in  Lake  v.  Ranney,  33  Barb.  69. 

Ofikions  ov  WrriTESSKS. — See  the  note  to  Dkkinaon  v.  Barber,  0  Am. 
Dec.  59;  see,  also,  Norman  v.  Wells,  17  Wend.  163;  Culver  v.  Haslav^  7 
Barb.  323;  DewUt  v.  Barley,  9  K.  Y.  392,  citing  and  approving  the  doctriaA 
of  Clark  v.  Fisher  on  this  point. 

JuBiSDicnoN  nr  Will  Cases. — ^The  principal  case  is  cited  and  approved 
in  Ileyer  v.  Burger,  1  Hoff.  Gh.  10,  on  the  point  that  chancery  haa  no  ori^ 
inal  Jurisdiction  to  try  the  validity  of  a  will  of  personalty;  and  in  Burger  ▼. 
Bill,  1  Bradf.  371,  to  the  point  that  the  surrogate  has  jurisdiction  in  the  finl 
instance  to  determine  all  questions  of  fraud,  undue  influence,  impontioa. 
mistake,  etc.,  affecting  the  validity  of  a  wilL 
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Pulton  v.  Rosevelt. 

[1  Pazob  Cb.  178.] 

PkKOCHiiv  Ami  Sunro  vob  Intant. — ^Any  one  may  sue  in  an  infant's  name, 
withont  his  knowledge  or  oonaent,  as  next  friend;  but  on  proper  applica- 
tion the  court  will  refer  it  to  a  master  to  ascertain  whether  the  suit  is 
for  the  infant's  benefit,  and  if  he  reports  that  it  is  not,  the  proceedings 
will  be  stayed.  The  rule  is  diflferent  as  to  a  suit  brought  in  the  name  of 
a/eme-eoverC 

LnoLTBNT  PxBsoN  SuTSQ  4B  Proohsht  Ami  for  an  infant  will  be  required, 
on  the  defendant's  application,  to  give  security  for  oosts. 

Iraht  Souro  in  Fobma  Paupsbis. — Perhaps  the  court  might  permit  an 
infant  to  sue  in/orma  payperii,  if  unable  to  indemnify  a  responsible  per- 
son for  oosts;  but  it  would  first  see  that  there  was  probable  cause  to  sue, 
and  appoint  a  proper  person  as  proehein  ami 

MonoH  on  the  part  of  the  defendant  in  a  suit  brought  by  an 
infant,  suing  by  his  next  friend,  to  change  the  proehein  ami^  or 
stay  the  proceedings  until  security  for  costs  was  given,  on  an 
affidavit  that  the  proehein  ami  was  insolvent,  and  that  the  suit 
▼as  commenced  without  the  infant's  knowledge  or  consent. 

J.  Bo8eveU,  for  the  motion.  The  defendant  may  have  an 
attachment  against  the  proehein  ami,  or  an  execution  or  ca.  sa. 
against  the  infant  for  costs  to  which  he  is  entitled:  1  Str.  548; 
2  Id.  1217;  Barnes,  128;  13  East,  6.  Where  the  proehein  ami 
is  not  responsible,  the  court  will  appoint  another  in  his  place: 
2  Str.  706;  for  the  proehein  ami  being  liable  for  costs,  must  be 
a  responsible  person:  1  Atk.  670;  8  Bac.  Abr.  619;  Wyatt,  223. 
An  application  to  change  the  proehein  ami,  or  require  security, 
may  perhaps  be  denied  when  made  after  answer,  and  where  the 
plaintiff  is  afeme-eovert:  2  P.  Wms.  297. 

if.  (7.  PaUereon,  contra,  cited  Squirrel  v.  Squirrel,  2  Dick. 
765;  1  Ves.  jun.  409;  2  P.  Wms.  297;  1  Str.  708,  to  show  that 
security  for  costs  can  not  be  required  of  a  bankrupt  complain* 
ant,  and  that  an  indigent  proehein  ami  will  not  be  removed. 

The  Cbahoellob.  It  is  not  necessary  for  the  person  prosecut- 
ing a  sait  in  the  name  of  infants,  to  show  that  the  same  was 
eommenced  with  their  knowledge  or  consent.  Any  person  may 
bring  a  suit  in  their  name,  as  their  next  friend,  because  he  does 
it  at  his  peril:  Andrews  v.  Cradoek,  Prec.  in  Chan.  376.  The 
only  check  upon  this  general  license  is,  that  on  a  proper  appli- 
eation  the  court  will  refer  it  to  a  master  to  inquire  whether  such 
suit  is  for  the  benefit  of  the  infants;  and  if  the  master  reports 
that  it  is  not  for  their  benefit,  or  that  it  is  not  for  their  interest 
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that  it  should  be  prosecuted  by  the  particuLir  person  who  Las 
instituted  the  suit,  the  court  will  order  the  proceedings  to  be 
stayed:  Daconta  t.  Dacasia,  3P.  Wms.  140;^  SulUvan  ▼.  SuUiioan, 
2  Meriv.  40.  In  this  respect  it  differs  from  a  suit  brought  in 
the  name  of  a  /eme-<!overt.  Such  a  suit  can  not  be  brought 
without  her  consent,  and  when  brought  with  her  consent,  the 
prochein.  ami  may  be  changed  on  her  application,  the  person 
substituted  giving  security  for  the  costs  already  accrued:  Lady 
Lawley  t.  Eailpen,  Bunb.  810. 

The  important  question  in  this  case  is,  whether  a  person  who 
IS  insolvent  and  wholly  irresponsible  shall  be  permitted  to  pros- 
ecute in  the  name  of  infants,  without  giving  security  for  the 
costs  to  which  th^  defendant  may  be  subjected.  In  the  case  of 
Squirrel  v.  Squirrel,  Dickens,  765;  S.  0.,  2  P.  Wms.  297,  note, 
cited  by  the  complainants'  counsel,  Lord  Hardwicke  refused  to 
stay  the  proceedings  in  a  suit  by  Afeme-covert  against  her  hus- 
band, on  an  affidavit  that  the  j>roc^n  ami  was  insolvent;  bat 
in  that  case,  the  application  was  not  made  till  after  the  answer 
cf  the  defendant  was  put  in;  which,  of  itself,  was  a  sufficient  an- 
swer to  the  application  for  security  for  costs:  1  Johns.  Ch.  202;  3 
Id.  620.  And  Lord  Thurlow  afterwards  intimated  that  an  infant 
might  prosecute  by  a  next  friend  who  was  insolvent:  Anony- 
mous, 1  Yes.  jun.  409.  Neither  of  these  cases  is  binding  as 
authority  upon  this  court.  On  the  contraiy,  all  the  cases  be- 
fore the  revolution  hold  a  different  language.  In  the  case  of 
Wale  V.  Salter,  Moseley,  47,  the  master  of  the  rolls  required  a 
prochein  ami  who  was  insolvent  to  give  security  for  costs;  and 
it  was  there  said  a  similar  order  had  been  made  the  preceding 
day  by  the  lord  chancellor.  The  same  principle  was  afterwards 
recognised  by  him  in  another  case,  although  he  refused  to  re- 
quire security  merely  because  the  next  firiend  was  privileged 
from  arrest:  Anonymous,  Moseley,  86.  And  in  a  subsequent 
case  at  the  rolls,  it  was  held  that  it  was  not  necessary  the  next 
friend  should  be  a  relation,  only  a  person  of  substance,  because 
he  was  liable  for  costs:  Anonymous,  1  Atk.  570. 

Perhaps,  in  a  proper  case,  on  an  application  to  the  court,  an 
infant  who  had  no  means  to  indemnify  a  responsible  person  for 
costs,  might  be  permitted  to  sue  by  his  next  friend  in  forma 
pauperis.  I  see  no  objection  to  such  a  proceeding,  though  Lord 
Eldon  intimated  it  could  not  be  done;  but  in  such  a  case  the 
court  would,  in  the  first  place,  see  that  there  was  probable 

1.  J>a  Oma  T.  Da  Carta,  S  P.  Wkui.  US, 
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eanae  for  the  proceeding,  and  appoint  a  proper  person  to  proae- 
cate  the  suit  as  protein  ami. 

In  this  case,  the  next  friend  must  give  security  to  the  defend- 
ant to  answer  the  costs  of  the  suii^  in  such  sum  and  with  such 
snreties  as  shall  be  approved  of  by  one  of  the  masters  of  this 
court,  within  thirty  days  after  notice  of  the  order,  or  the  bill 
most  be  dismissed;  and,  in  the  mean  time,  all  proceedings 
therein  must  be  stayed  until  such  security  is  filed. 


KaooomzED  as  Adthobxtt  ok  the  Poikt  that  an  irrespontible  party  will 
be  required  to  give  aecnrity  for  ooeta,  or  his  bill  will  be  diemiesed:  Bridget  t. 
Cqh^^  2  Edw.  Ch.  218;  Wood  ▼.  Wood,  8  Wend.  369;  HiU  v.  Thacier,  3 
How.  Pr.  409;  that  the  gnardian  of  an  infant  plaintiff  ahoold  be  a  responsible 
penoo,  beoanse  he  is  liable  for  oosta:  Cook  ▼.  Hawdon,  6  Id.  234;  that  the 
next  friend  of  m/emt^-covert  acts  by  her  consent:  Heiier  ▼.  HeUer,  6  Id.  196^ 
and  that  although  no  leave  of  court  is  neosMary,  he  must  be  a  responsible 
penon:  Tcwitir  ▼•  Toumer,  7  Id.  388;  Lawrence  ▼.  Lawrence,  3  Paige,  269. 


De  La  Yebgne  v.  Etebtson. 

[1  PAioa  Ob.  m.] 

PATmar  cm  a  Judomxrt  DiacOABOSS  m  Lxxn  to  that  extent^  and  a  sub- 
■oquent  agreement  of  the  parties  can  not  restore  it. 

AataovMM  of  ▲  Judgment  has  no  Bstteb  Bight  against  third  persons  than 
the  aasignor. 

IvRRSsr  ov  JuDGMBiT.— Prior  to  the  act  of  April  13, 1813,  interest  on  a  judg- 
ment could  not  be  levied,  unless  it  was  for  a  penalty,  and  the  amount, 
including  intereet^  was  within  the  penal  sum. 

BQOALm  AMONG  Cbxoitobs  18  equitj. 

Rasnmys  Biohib  ow  Jux)GMXHT-CBBDiiOB8i— Where  land  is  sold  under 
%  mortgage,  and  there  are  several  creditors  having  judgments  subsequeqit 
to  the  mortgage,  the  oldest  judgment  is,  as  respects  the  others,  no  further 
%  lien  upon  the  surplus  moneys  than  it  was  upon  the  equity  of  redemp- 
tion. Hence,  if  the  judgment-creditors  are  equitably  entitled  to  interest, 
hat  could  not  have  levied  it  on  the  land,  the  money  must  first  be  applied 
to  the  principal  of  the  judgments,  according  to  priority,  and  the  residue, 
if  any,  ratably  applied  to  the  interest  on  said  judgments. 

Pabtt  Unniobbabilt'  FnjNO  a  Bzli^  without  the  direction  of  the  court, 
where  he  might  have  had  relief  by  petition  in  another  suit^  is  not  entitled 
toccata. 

INvmxDANT  Sximio  uf  an  Unvoundxd  Claim  is  not  entitled  to  costs. 

PmiD  MOT  DnTBIBfTBD  WHXBK  ALL  PaSIXB  NOT   BEIOBB  THl  CoURT. — A 

Imid  in  court  wiU  not  be  distributed  where  all  the  ptfrties  interested  are 
mat  before  the  court;  but  the  ri^t  of  the  parties  before  the  court,  as  be- 
tween themselves,  may  be  decided,  if  they  so  wish,  without  prejudice  to 
the  claims  of  persons  interested  who  were  not  made  partieai 

Bill  by  a  defendant  in  a  foreclosure  snit  against  a  co-defend- 
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ant  and  others,  claiming  a  part  of  the  money  made  on  the  fore- 
closure sale;  heard  on  exceptions  to  a  master's  report.  It  does 
not  appear  yezy  clearly  what  the  facts  were. 

J*.  Brush,  for  the  complainant. 

J.  TaUmadge,  for  the  defendants. 

The  Chancellob.  Three  handred  dollars  haying  been  paid  by 
John  De  La  Yergne  on  the  judgment  to  Tabor,  the  lien  on  the 
land  was  discharged  to  that  extent,  and  could  not  be  restored 
by  any  subsequent  agreement  between  the  parties:  Marvin  t. 
Vedder,  5  Cow.  671.  The  master  has  properly  deducted  that 
sum  from  the  judgment  lien  upon  the  land.  The  assignee  of 
the  judgment  can  have  no  better  equity,  as  against  third  per- 
sons, than  Tabor  had  before  the  assignment. 

Previous  to  the  act  of  the  thirteenth  of  April,  1813,  the  plaintifl 
could  not  levy  interest  on  a  judgment,  except  it  was  on  a  pen- 
alty, and  the  amount  ordered  to  be  levied,  including  the  interest, 
was  within  the  penal  sum.  In  Walson  v.  Fuller,  6  Johns.  283, 
the  supreme  court  decided,  even  where  a  judgment  was  reduced 
by  payments,  that  the  plaintiff  could  not  levy  interest,  although 
within  the  nominal  amount  of  the  original  judgment.  And  in 
Mason  v.  Sudam,  2  Johns.  Oh.  172,  Chancellor  Kent  held  that  a 
judgment  recovered  previous  to  April,  1813,  was  not  a  lien  on 
mortgaged  premises  for  the  interest,  as  it  could  not  be  levied 
under  an  execution. 

As  between  different  creditors,  equality  is  equity;  and  if  there 
are  several  judgment-creditors,  and  the  land  is  sold  under  a 
prior  mortgage,  the  holder  of  the  first  judgment,  as  against  the 
others,  has  no  greater  lien  upon  the  surplus  moneys  than  he 
had  upon  the  equity  of  redemption  before  the  sale.  If  the 
judgment-creditors  are  equitably  entitled  to  interest  as  against 
the  debtor,  but  have  no  right  to  levy  it  on  their  executions 
against  the  land,  the  principal  of  their  judgments  must  be  paid 
out  of  the  fund,  according  to  their  order  of  priority,  and  if  any- 
thing remains,  it  may  be  applied  to  the  payment  of  interest  on 
the  several  judgments  ratably.  The  master  was,  therefore, 
right  in  not  casting  interest  on  the  Tabor  judgment  previous  to 
the  sale  under  the  mortgage. 

The  complainant  has  unnecessarily  filed  a  bill  in  the  cause, 
without  the  direction  of  the  court,  when  he  might  have  settled 
these  questions  by  a  petition  in  the  original  suit  for  an  equitable 
distribution  of  the  surplus  moneys;  he  is,  therefore,  not  entitled 
to  costs.    Evertson,  having  set  up  an  unfounded  claim  to  the 
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whole  amount  of  the  Tabor  judgment  and  the  interest,  is  equally 
in  fault.  As  the  assignee  of  the  Schuyler  judgment  is  not 
before  the  court,  no  decree  can  be  made  in  this  cause  for  the 
distribution  of  the  fund.  The  bill  ought,  therefore,  to  be  dis- 
missed without  prejudice  to  the  rights  of  the  parties  to  petition, 
in  the  original  suit,  for  an  equitable  distribution  of  the  surplus. 
But  as  the  parties  have  expressed  a  wish  that  their  rights  might 
be  decided  in  this  suit,  as  between  themselves,  there  must  be  a 
decree  confirming  the  report  of  the  master,  and  declaring  the 
rights  of  the  parties  on  the  principles  above  stated,  and  without 
prejudice  to  the  rights  of  the  owner  of  the  Schuyler  judgment, 
and  leaving  them  to  apply  by  petition  for  the  surplus  moneys^ 
agreeably  to  their  rights  as  thus  declared,  when  the  claim  of  the 
other  party  in  interest  can  be  examined  and  settled. 


Teat  Ihtkbxst  on  a  Judgment  is  not  a  Libn  on  the  debtor's  land,  this 
cue  18  cited  in  Miywer  ▼.  Kip,  2  Edw.  Oh.  171;  S.  C,  6  Paige,  91. 

JimoHKNT  ONCS  Paid  CAN  NOT  Bx  Ekvivxd  by  a  BTibseqnent  agreement  of 
the  parties:  AveriU  v.  Laucka,  6  Barb.  22;  Winalow  v.  Clark,  2  Lans.  380, 
citing  the  principal  case.  It  is  referred  to  as  authority,  also^  on  the  point 
that  where  Uuid,  which  is  subject  to  liens,  is  sold,  the  liens  are  transferred  to 
the  proceeds:  AveriU  ▼.  Loueka,  6  Barb.  478. 


In  the  Matteb  op  the  Feanklin  Bank 

(1  Paiqb  Oh.  249.] 

SnciAL  Deposit  in  a  Bank  is  at  the  risk  of  the  depositor,  but  if  money 
so  deposited  is  converted  to  the  general  purposes  of  the  bank  by  its 
officers  or  agents  without  the  depositor's  consent,  they  are  personally 
liable  to  him,  and  he  may  follow  such  money  into  the  hands  of  third 
penons  receiving  it  with  a  knowledge  of  his  rights,  or  not  having  paid 
an  equivalent  therefor  in  the  ordinary  course  of  business. 

Gbnxral  Defostts  beoome  the  property  of  the  bank,  and  may  be  employed 
in  its  business. 

Gjknzral  Depositor,  therefore,  is  merely  a  General  Creditor  of  the 
bank,  and  is  not  entitled  to  any  priority  of  payment  over  other  creditors 
in  case  of  bankruptcy. 

MoTTON  on  behalf  of  the  depositors  in  the  Franklin  Bank  for 
an  order  on  the  receiver  to  pay  the  amount  of  their  deposits 
before  making  distribution  among  the  general  creditors.  The 
facts  are  stated  in  the  opinion. 

D.  B.  Ogden,  for  the  motion.  A  deposit  is  a  trust  confided 
to  the  directors  of  the  bank,  tbey  being  the  trustees,  and  he 
the  cestui  qwe  irusi.    The  depositor  is  not  a  mere  lender,  there- 
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fore.  He  is  entiUed  to  the  execution  of  the  trust  so  confided 
to  the  directors;  by  being  repaid  the  amount  of  his  deposit 
wheneTer  he  draws  for  it.  Nor  does  it  matter  in  equity  whether 
the  deposit  consists  of  plate,  or  of  money  kept  in  a  separate 
bag,  or  of  money  deposited  generally.  In  either  case  the  de- 
posit is  for  safe-keeping  and  not  for  profit,  and  is  not  intended 
to  be  incorporated  into  the  funds  of  the  bank.  The  bank's 
creditors,  therefore,  have  no  right  to  payment  out  of  such 
deposits,  for  they  are  not  assets.  It  is  like  the  case  of  property 
of  a  principal  in  an  agent's  hands  which  the  latter  has  no  right 
to  pledge  for  his  individual  debt:  Bay  ▼.  Coddingtan^  6  Johns. 
Gh.  64  [9  Am.  Dec.  268];  Bodrigueg  v.  Hefeman,  Id.  417.  So, 
on  an  execution  against  a  miller,  wheat  belonging  to  a  cus- 
tomer, though  mixed  with  the  miller's,  can  not  be  sold:  Sey- 
mowr  T.  Brown,  19  Johns.  44. 

8.  A.  Fool,  contra.  The  statute  under  which  these  proceed- 
ings are  had  disposes  of  the  question  by  requiring  an  equal 
distribution  of  the  funds  of  the  bank  among  its  fair  and  honest 
creditors.  Equality  of  payment  among  creditors  is  also  a  rule 
of  equity,  and  of  the  English  bankrupt  law.  The  depositors 
are  not  entitled  to  any  preference.  They  made  their  deposits 
with  an  implied  assent  to  the  use  of  them  by  the  bank.  They 
derive  a  profit  through  the  security  afforded  them  against  fire 
and  robbery,  and  also  through  the  facilities  which  they  expect 
and  receive  from  the  bank  in  the  way  of  loans.  The  bill- 
holders  receive  the  notes  of  the  bank  on  the  credit  of  the 
deposits.  The  only  way  that  the  depositor  can  obtain  a  prefer- 
ence is  to  seal  up  his  money  in  a  package.  By  allowing  his 
money  to  be  mingled  generally  with  the  funds  of  the  bank,  so 
that  it  can  not  be  traced  specifically,  he  permits  it  to  become  a 
part  of  the  assets  of  the  bank  to  be  distributed  pari  passu 
among  the  creditors. 

The  Ghanoxllob.  By  the  report  of  the  receiver  it  appears 
that  at  the  time  he  took  the  concerns  of  the  bank  into  his 
hands,  the  amount  of  moneys  actually  remaixiing  in  deposit,  in- 
cluding the  bills  of  other  solvent  banks,  was  only  seven  thou- 
sand nine  hundred  and  fifty-seven  dollars  and  eighty-eight 
cents,  while  the  amount  of  balances  on  the  books  of  the  com* 
pany,  standing  to  the  credit  of  individuals  and  other  banks, 
usually  denominated  deposits,  was  two  hundred  and  fifty  thou- 
sand six  hundred  and  seventy-one  dollars;  of  which  sum  eighty* 
four  thousand  dollars  was  due  to  other  banks.    This  amount 
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of  deposits  has  been  reduced  by  offsets,  eto.,  about  thirty-fiye 
thousand  dollars,  leaving  the  estimated  amount  of  debts  due 
from  the  bank,  three  hundred  and  forty  thousand  dollars^  of 
which  one  hundred  and  twenty-five  thousand  dollars  belongs  to 
bill-holdersy  and  the  residue  to  depositors.  It  is  supposed  the 
BBBets  of  the  bank  will  not  be  sufficient  to  pay  more  than  fifty 
per  oent.  on  the  gross  amount  of  such  debts.  The  depositors 
cbum  a  priority  of  payment;  and  if  that  claim  is  allowed,  they 
will  obtain  about  eighty  per  cent,  of  their  debts,  and  the  bill- 
holders  will  reoeiTe  nothing.  The  receiyer,  as  the  representa- 
tive of  all  parties  in  interest,  has  very  properly  submitted  the 
claims  of  the  bill-holders,  who  are  numerous  and  widely  dis- 
pened,  to  an  equal  share  of  what  may  be  saved  from  the  wreck 
of  the  institution.  The  question  has  been  fully  and  ably 
argaed  on  both  sides,  and  I  have  given  to  the  subject  the  con- 
sideration which  was  demanded  by  the  importance  of  the  prin« 
dples  involved  therein.  Many  cases  of  extreme  hardship  and 
of  great  individual  distress  aud  suffering  must  exist  among 
ereiy  class  .of  creditors,  and  even  among  the  stockholders. 
The  misfortune  of  evexy  failure  of  this  kind  is,  that  the  loss 
generally  falls  upon  those  who  are  least  able  to  bear  it,  upon 
the  laboring  class  of  the  community;  upon  the  aged  and  infirm, 
the  friendless  and  unprotected,  whose  little  all  is  holden  in 
bills,  left  in  deposit  or  vested  in  the  stock  of  such  institutions. 
Bat  cases  of  individual  hardship  must  not  be  permitted  to  in- 
fluence the  opinion  of  the  court  when  deciding  great  general 
principles. 

The  first  question  presented  for  consideration  is,  whether  the 
depositors  have  a  legal  right  or  equitable  claim  to  priority 
of  payment;  and  certainly,  at  the  first  blush,  it  does  appear 
reasonable  that  those  who  have  deposited  their  money  in  a  bank 
for  safe-keeping  should  be  preferred  to  those  who  have  taken 
the  bills  of  the  institution  in  the  ordinary  course  of  business. 
It  therefore  becomes  necessary  to  examine  the  principle  on  which 
this  supposed  right  of  preference  is  founded.  It  is  undoubtedly 
supposed  to  be  based  upon  the  great  and  leading  principle  of 
equity,  that  the  property  of  one  person,  in  the  hands  of  a  bank* 
rapt,  shall  not  be  taken  to  pay  the  debts  of  another.  It  is  on 
this  ground  that  the  property  of  the  principal  in  the  hands  of 
•gents  or  factors  can  not  be  taken  to  satisfy  the  debts  of  the 
latter,  and  the  former  has  a  right  to  claim  the  proceeds  of  his 
property  so  long  as  it  can  be  traced  and  identified:  6  Johns.  Ch. 
417;  5  Yes.  jun.  211.     It  is.  therefore,  necessary  for  the  decision 
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of  this  question  to  ascertain  the  nature  of  these  deposits  and  see 
whether  they  come  within  this  principle. 

So  far  as  I  have  been  informed  on  the  subject  of  banking 
operations,  the  greatest  portion  of  the  debts  of  a  bank,  usually 
denominated  deposits,  are  not  moneys  actually  deposited  there 
for  safe  keeping.  If  such  was  the  case,  the  depositor  could 
always  guard  against  the  effect  of  an  insolvency  of  the  institu- 
tion by  making  a  special  deposit;  that  is,  by  depositing  his 
money  in  a  bag  or  box,  or  by  affixing  some  mark  upon  it,  by 
which  it  could  be  distinguished  from  the  general  funds  of  the 
institution.  If  he  did  so,  the  bank  would  have  no  right  to  make 
use  of  it,  and  officers  or  agents  who  should  convertit  to  the  general 
purposes  of  the  institution,  without  the  consent  of  the  depositor, 
would  make  themselves  personally  liable  for  the  same.  The 
depositors  might  also  follow  the  money  into  the  bands  of  third 
persons  who  had  received  it  with  a  knowledge  of  his  rights,  or 
who  had  not  paid  an  equivalent  therefor  in  the  o  tdinary  course 
of  business:  Coddington  v.  Bay,  20  Johns.  637  [11  Am.  Dec.  342]. 
Every  regular  dealer  with  a  bank  has  an  open  r  inning  account 
upon  the  books  of  the  institution.  In  this  account  he  is  credited 
with  all  sums  paid  by  him  into  the  bank,  whci'^iher  the  same  are 
in  specie,  in  checks,  or  in  bills,  on  the  same  fit  other  banks.  In 
that  account  he  is  also  credited  with  the  proceeds  of  bills  or 
notes  discounted  or  collected  for  him;  9i>  jt  in  the  same  account 
he  is  charged  with  all  checks  drawn  by  Krn  on  the  institution, 
in  favor  of  himself  or  others,  and  wiVi/  all  other  claims  which 
are  properly  chargeable  against  him  by  the  bank.  If  there  is  a 
balance  due  to  the  bank  on  this  account,  it  is  called  an  over- 
drawing, and  the  aggregate  of  bf lances  due  from  the  bank  on 
these  several  accounts,  is  enter/d  in  the  statement  book  as  the 
amount  of  deposits. 

Hence,  It  sometimes  happens  that  a  person  becomes  a  depos- 
itor in  a  bank  without  adding  one  cent  to  the  funds.  Thus,  if 
the  officers  of  the  banV  permit  one  of  their  customers  to  overdraw 
his  account,  and  t))e  ^heck  is  placed  to  the  credit  of  another,  the 
latter  becomes  a  depositor,  although  the  drawer  of  the  check  is 
insolvent  and  unable  to  pay  his  overdrawing.  And  on  the 
principle  of  preference  contended  for  here,  if  another  person 
had  at  the  same  time  deposited  an  equal  amount  of  specie  and 
taken  bills  of  the  bank  in  lieu  thereof,  such  depositor  of  a  worth- 
less check  would  be  entitled  to  the  whole  of  that  specie  to  the 
exclusion  of  the  bill-holder  who  had  actually  deposited  the 
same. 

Whenever  money  is  specially  deposited  in  a  bank  for  safe 
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keepicg,  it  is  at  the  risk  of  the  depositor.  If  the  same  is  stolen, 
loet,  or  destroyed  without  any  fault  on  the  part  of  the  officers  of 
the  bank,  he  must  sustain  the  loss.  Not  so  with  the  general 
depositor.  The  money,  checks,  or  bills  which  he  deposits  be- 
come the  pre  perty  of  the  bank,  and  he  becomes  a  creditor.  If 
they  are  stolen,  lost,  or  destroyed,  or  become  of  no  value,  the 
bank  sustains  the  loss,  and  he  is  still  a  creditor.  He  has  no 
claim  upon  the  money  or  bills  deposited,  the  officers  may  use 
them  as  they  please  for  the  general  purposes  of  the  institution, 
and  he  is  to  all  intents  a  general  creditor  of  the  bank.  There  is 
an  implied  assent  on  the  part  of  the  depositor,  and  the  agents 
of  the  institution  are  legally  authorized  to  issue  bills  and  dis* 
count  notes  on  the  credit  of  such  deposits.  The  depositor, 
therefore,  has  no  valid  claim  to  be  paid  in  preference  to  the  bill 
holders,  who  are  also  general  creditors. 

One  of  the  leading  doctrines  of  this  court  is,  that  equality  is 
equity;  and  in  all  cases  of  bankruptcy,  the  creditor  who  claims  a 
preference  must  show  a  legal  right  to,  or  a  specific  lien  upon, 
the  fund  claimed.  The  injustice  of  giving  the  depositors  a  pref- 
erence over  the  bill-holders  is  strongly  exemplified  in  the  case 
before  me.  But  a  very  small  portion  of  the  fund  to  be  dis- 
tributed could  possibly  have  been  the  proceeds  of  deposits  in 
the  bank.  The  money  found  therein  did  not  exceed  one  twenty- 
ilfth  part  of  the  amount  due  to  depositors.  And  a  very  consid* 
oable  part  of  the  fund  to  be  distributed  will  arise  from  the  sale 
of  real  estate  purchased  many  years  since,  probably  with  a  part 
of  those  very  bills  which  were  tn  circulation  when  the  bank 
stopped  payment. 

Having  arrived  at  the  conclusion  that  the  depositors  have  no 
legal  or  equitable  claim  to  priority  of  payment,  it  becomes  un- 
necessary to  examine  the  question  whether  the  act  of  April, 
1825,  requires  an  equal  distribution  of  the  property  and  effects 
of  the  institution  among  all  the  creditors;  it  is  sufficient  on  this 
subject  to  observe,  that  the  section  under  which  the  proceed- 
ings in  this  case  have  been  instituted,  gives  no  preference  to 
any  class  of  creditors;  and  the  only  section  of  the  act  which 
prescribes  the  manner  of  distributing  the  effects  of  an  insolvent 
corporation  directs  an  equal  distribution. 

I  shall  therefore  decree  an  equal  distribution  of  the  assets 
among  all  the  creditors  of  the  Franklin  Bank,  and  shall  direct 
Ihe  receiver  to  make  the  first  dividend  as  soon  as  he  shall  be 
oUe  to  divide  twenty-five  per  cent,  on  the  gross  amount  of  the 
debts. 

Am.  I>k).  Voi»  XIX— 97 
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Dbfosrs  m  A  Baitk  abe  Eithkii  Gknkbal  ob  Spscial^  and  the  rights  and 
liabilities  of  the  parties  with  respect  to  the  two  classes  are  entirely  different. 
A  general  deposit  is  one  which  is  to  be  repaid  on  demand,  in  money.  A 
special  deposit  is  where  the  depositor  is  entitled  to  the  return  of  the  identical 
thing  deposited.  Prima  fade^  every  deposit  is  general:  Brahm  t.  AdHiu,  77 
111.  263.  Ifc  is  not  special  nnless  clearly  made  so  by  the  depositor,  eren 
though  he  himself  may  hold  it  in  a  particolar  capacity  and  for  a  special  pur- 
pose. Henoe,  where  one  with  whom  money  is  left  to  pay  certain  notes  de- 
posits it  in  a  bank  for  his  own  convenience,  it  is  a  general  deposit:  Keene  9, 
CalUer,  1  Met.  (Ey.)415. 

General  Deposit  is  a  Loak. — ^It  is  a  settled  nde  of  the  law  of  banking 
that  a  general  deposit  is,  in  effect,  a  loan,  creating  the  relation  of  debtor  and 
eredi'tor,  and  imposing  on  the  banker,  as  debtor,  the  obligation  of  repaying 
the  debt  as  a  whole  or  in  installments,  as  the  depositor,  or  creditor,  may  call 
for  it  by  his  checks:  Walker's  Treatise  on  Banking  Law,  28;  Morse  on  Bank- 
ing, 28;  Grant  on  Banking,  1;  Foley  v.  Hill,  2  H.  of  Ll  Gas.  28;  Carr  v.  Can, 
2  Meriv.  541;  Dtvayne»  v.  Noble^  Id.  569;  PoU  v.  Glegg,  16  MeesL  &  Wels. 
321;  Sima  v.  B<md,  2  Nev.  A;  Man.  608;  S.  G.,  6  Bam.  A;  Aid.  392;  WaiU  v. 
Christie,  11  Beav.  546;  OameU  v.  McKewan,  U  B.  8  Ezch.  10;  a  C.»  4  bg. 
Bep.  (Moak's  Notes)  419;  Goodwin  v.  Bobarts,  Ll  R.  10  Exch.  331;  Corbii  v. 
Bank  qf  Smyrna,  2  Harr.  (Del.)  235;  Co^  v.  Anderson,  4  Black!  395; 
Marsh,  v.  Oneida  Central  Bank,  34  Barb.  298;  JEtna  National  Bank  v.  Fomik 
National  Bank,  46  K.  T.  82;  a  0.,  7  Am.  Bep.  814;  Wray  v.  Tuskegm  /•• 
surance  Co.  34  Ala.  58;  Bobinson  v.  Gardiner,  18  Grat.  509;  Bank  qflforOk- 
em  Liberties  v.  Jones,  42  Pa.  St.  536;  Boyden  v.  BankqfCape  Fear,  65  K.  C. 
13;  Kneeht  v.  United  States  Savings  Inst.,  2  Mo.  App.  563;  Bank  qfthe  BepMk 
V.  Millard,  10  WalL  152.  The  money  becomes  the  property  of  the  depoaitaiys 
Marsh  V.  Oneida  Central  Bank,  34  Barb.  298.  And  the  depositor's  daim  is  a 
mere  chose  in  action:  Lund  v.  Seamen* s  Bank,  37  Id.  129;  Chapman  v. 
WhUe,  6  N.  Y.  (2  Seld.)  412.  The  bank  may  nse  the  money  as  it  will,  and 
may,  without  the  depositor's  consent,  apply  it  to  any  past  due  debt  which  it 
may  hold  against  him:  Carr  v.  National  Security  Bank,  107  Mass.  45;  Com" 
mereial  Bank  v.  Hughes,  17  Wend.  94;  MarA  v.  Onada  Central  Bank,  34 
Barb.  298.  In  Downes  v.  Phcenix  Bank,  6  HUl,  297,  it  is  said  that  sach  a  de- 
posit is  in  the  nature  of  a  mtUuum,  or  loan  for  consnmption.  It  is  impressed 
with  no  trust  in  favor  of  the  depositor,  and  there  is  no  fiduciary  relation,  no 
relation  of  cestui  que  trust  and  trustee  between  him  and  the  banker:  Carr  v. 
National  Security  Bank,  107  Mass.  45;  Buchanan  Farm  Oil  Co.  v.  Woodman, 
1  Hun.  639;  S.  G.,  4  Thomp,  A;  G.  193;  In  re  Bank  of  Madison,  5  Bisa  515. 

A  leading  case  on  this  subject  is  that  of  Foley  v.  Hill,  2  H.  of  L.  Gas.  ?% 
above  referred  to,  where  it  was  held  that  because  there  was  no  fiduciary  re!«- 
tion  between  the  parties,  a  bill  in  equity  would  not  lie  in  favor  of  the  depoa- 
itor  against  the  banker  to  adjust  the  account  between  them  when  such  ac- 
count was  neither  long  nor  complicated.  Lord  Ghancellor  Gottenham  said: 
"Money,  when  paid  into  a  bank,  ceases  altogether  to  be  the  money  of  the 
principaL  It  is  then  the  money  of  the  banker,  who  is  bound  to  return  an 
equivalent  by  paying  a  similar  sum  to  that  deposited  with  him  when  he  is 
asked  for  it.  The  money  paid  into  the  banker's  is  money  known  by  the  prin- 
cipal  to  be  placed  there  for  the  puri)ose  of  being  under  the  control  of  the 
banker;  it  is  then  the  banker's  money;  he  is  known  to  deal  with  it  as  hia 
own;  he  makes  what  profit  of  it  he  can,  which  profit  he  retains  to  himself, 
paying  back  only  the  principal,  according  to  the  custom  of  bankers  in 
places,  or  the  principal  and  a  small  rate  of  interest,  according  to  the 
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of  bankers  in  other  places.  The  money  placed  in  the  custody  of  a  banker 
ii,  to  all  intenta  and  purposes,  the  money  of  the  banker,  to  do  with  it  as  he 
pleases;  he  is  guilty  of  no  breach  of  trust  in  emplojring  it;  he  is  not  answer- 
able to  the  principal  if  he  puts  it  into  jeopardy,  if  he  engages  in  a  hasardous 
•peculation;  he  is  not  bound  to  keep  it  or  deal  with  it  as  the  property  of  his 
principal,  but  he  is,  of  course,  answerable  for  the  amount,  because  he  has  oon- 
tTMrted,  haying  received  that  money,  to  repay  to  the  principal,  when  de- 
manded, a  sum  equiyalent  to  that  paid  into  his  hands.  That  has  been  the 
•object  of  discussion  in  various  cases,  and  that  has  been  established  to  be  the 
relative  situation  of  banker  and  customer.  That  being  established  to  be  the 
relative  situation  of  banker  and  customer,  the  banker  is  not  an  agent  or  fac- 
tor, but  he  is  a  debtor.*' 

Said  Lord  Brougham,  in  the  same  case:  "Now,  as  to  the  banker:  is  his 
position  with  respect  to  his  customers  that  of  a  trustee  with  respect  to  a  ce«- 
tui  que  truttt  Is  it  that  of  a  principal  with  respect  to  an  agent  T  or  that  of  a 
principal  with  respect  to  a  factor  T  I  see  no  ground  for  contending  that  there 
ia  any  identity  in  those  two  points.  I  am  now  speaking  of  the  common  posi- 
tion of  a  banker,  which  consists  of  the  common  case  of  receiving  money  from 
bia  customer  on  condition  of  paying  it  back  when  asked  for,  or  when  drawn 
upon,  or  of  receiving  money  from  other  parties  to  the  credit  of  his  customer, 
upon  like  conditions  to  bo  drawn  out  by  the  customer;  or,  in  common  par- 
lance, the  money  being  repaid  when  asked  for,  because  the  party  who  receives 
tbe  money  has  tiie  use  of  it  as  his  own,  and  in  the  using  of  which  his  trade 
oonaists,  and  but  for  which  no  banker  could  exist,  especially  a  banker  who 
pays  interest.  But  even  a  banker  who  does  not  pay  interest  could  not  pos- 
•ibly  carry  on  his  trade  if  he  were  to  hold  the  money,  and  to  pay  it  back,  as 
a  mere  depositary  of  the  principal  But  he  receives  it  to  the  knowledge  of 
bis  customer,  for  the  express  purpose  of  using  it  as  his  own,  which  if  he  were 
atmstee  he  could  not  do  without  a  breach  of  trust.  It  is  a  totally  different 
tbing  if  we  are  to  take  into  consideration  certain  acts  that  are  often  per- 
formed by  a  banker,  and  which  put  him  in  a  totally  different  capacity,  for  he 
may,  in  addition  to  his  position  of  banker,  make  himself  an  agent  or  a  trustee 
towards  a  ce^ui  que  trust;  for  example,  suppose  I  deposit  exchequer  bills 
with  a  banker,  and  he  undertakes  to  receive  the  interest  upon  them,  or  un- 
dertakes to  negotiate  or  make  sale  of  those  exchequer  bills,  and  to  credit  my 
account  with  the  proceeds  of  the  sale,  I  do  not  stay  to  ask  whether  in  that 
ease  he  might  not  be  in  the  position  of  a  trustee,  and  might  not  partly  sus- 
tain a  fiduciary  character;  but  he  does  that  incidentally  to  his  trade  of  a 
banker;  for  his  trade  of  a  banker  is  totally  independent  of  that — his  trade  of 
a  banker  consists  in  the  general  trade  to  which  the  other  is  an  accidental 
addition.  This  trade  of  a  banker  is  to  receive  money,  and  use  it  as  if  it  were 
bis  own,  he  becoming  debtor  to  the  person  who  has  lent  or  deposited  with 
him  the  money  to  use  as  his  own,  and  for  which  money  he  is  accountable  as 
a  debtor." 

Equally  explicit  is  the  language  of  Davis,  J.,  delivering  the  opinion  of  the 
supreme  court  of  the  United  States,  in  Dank  of  the  EepubUc  v.  MUlard,  10 
WalL  152,  where  he  says:  ''It  is  no  longer  an  open  question  in  this  court, 
since  the  decision  in  the  cases  of  Marine  Bank  v.  Fulton  Bank,  2  WalL  252, 
and  of  Tftompaon  v.  BiggSf  5  Id.  663,  that  the  relation  of  banker  and  cus- 
tomer, in  their  pecuniary  dealings,  is  that  of  debtor  and  creditor.  It  is  an  im- 
portant part  of  the  business  of  banking  to  receive  deposits,  but  when  they 
are  received,  unless  there  are  stipulations  to  the  contrary,  tbey  belong  to  the 
bank,  become  part  of  its  general  funds,  and  can  be  loaned  by  it  as  other 
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■HMifljB.  The  banker  is  aocaantable  for  the  depoatts  which  he  reoeivee  aa  a 
debtor,  and  he  agrees  to  diwdiarge  theee  debts  by  honoring  the  checks  which 
the  depositors  ahall  from  time  to  time  draw  on  him.  The  oontract  betweea 
the  parties  is  purely  a  legal  one,  and  has  nothing  of  the  nature  of  a  trust  in 
it  This  subject  was  folly  diaoossed  by  Lords  Cottenham,  Broagham,  Lynd- 
hnrst^  and  Campbell,  in  the  hovae  of  lords,  in  the  case  of  Foietf  y.  Hillf  2  CL 
&  Fin.  28,  and  they  all  concurred  in  the  opinion,  that  the  relation  betwesB 
a  banker  and  costomer,  who  pays  money  into  the  bank,  or  to  whoee  credit 
money  is  placed  there,  is  the  ordinary  relation  of  debtor  and  creditor,  and 
does  not  partake  oi  a  fiduciary  character,  and  the  great  weight  of  American 
antboiity  is  to  the  same  effect." 

Depositob's  Reuxdy  is  bt  AcnoN. — It  follows  fnxn  the  fact  thai  a  de- 
posit is  a  mere  loan,  that  the  remedy  for  its  recovery  is  by  action:  Grant  on 
Banking,  3;  unless,  as  intimated  in  Foley  v.  HiU,  2  H.  <^  L.  Cas.  28,  there 
should  be  a  long  and  complicated  account  to  adjust,  or  unless  there  should  be 
some  other  special  and  peculiar  reason  for  applying  to  a  court  of  equity  for 
relief. 

Demand  Nscessabt  befobe  Sttit. — Since  a  general  deposit  is  a  loan  wh^ 
the  banker  is  obliged  to  pay  when  called  upon  by  the  draft  of  the  customer,  it 
:is  clear  that  there  can  bo  no  default,  and,  consequently,  no  action  will  lie  to  re- 
-cover  the  deposit  until  the  payment  has  been  demanded  and  refused:  Adam* 
V.  Orange  County  Bank,  17  Wend.  514;  Dotunes  v.  Pltmniz  Bank,  6  TTill^  297; 
Johnson  v.  Farmers*  Bank,  1  Harr.  (Del),  117;  Watson  v.  Phoenix  Batdt^ 
8  Met.  217;  Girard  Bank  v.  Bank  o/Penn  Township,  39  Pa.  St.  92;  Brahm  ▼. 
AdkmSf  T7  111.  263.  But  if  the  bank  has  stopped  payment  no  demand  is 
necessary:  Watson  v.  Phanix  Bank,  8  Met.  217.  So  a  demand  is  unnecessary 
where  the  depositor  has  been  notified  that  his  claim  will  not  be  paid:  Famtf 
ers*  Bank  v.  Planter^  Bank,  10  Gill  &  J.  422;  or  where  the  bank  has  ren- 
dered an  account  claiming  the  money  as  its  own:  Bank  qf  Misaouri  v.  JBoiou^ 
10  Mo.  519. 

Statute  ov  LnaTAiioira  Runs  against  Depositob's  Claim. — A  general  de- 
posit being  a  mere  debt,  owing  from  the  banker  to  the  depositor,  the  statute 
of  limitations  applies  to  it  as  to  any  other  debt:  Walker's  Treatise  on  Bank- 
ing,  33;  Grant  on  Banking,  3;  Morse  on  Banking,  39;  Pott  v.  CUgg^  16  Meea. 
^  W.  321.  The  statute  begins  to  run  from  the  time  a  demand  is  made:  G^' 
rard  Bank  v.  Bank  of  Penn  Townsldp,  39  Pa.  8t  92;  Planters'  Bank  r.  Farm-^ 
€r8  and  Meehania^  Bank,  8  Gill  &  J.  449.  But  it  was  held  in  Union  Bank  t. 
Knappf  15  Am.  Dec  181,  that  where  a  balance  is  struck  between  the  banker 
and  depositor  every  month,  the  statute  begins  to  run  from  the  time  such  bal* 
ance  is  struck.  In  case  of  the  suspension  of  the  bank  the  statute  runa  from 
the  time  the  suspension  is  known  to  the  depositors:  Union  Bank  v.  PlanUr^ 
Bank,  9  Gill  &  J.  439. 

Deposttob  Indebted  to  Bank — Set*ovf. — ^Where  a  depositor  is  indebted 
to  the  bank  and  the  debt  is  due,  a  mutual  right  of  set-off  exists;  that  ia  to 
say,  the  depositor  may  set  off  his  deposit  against  the  debt,  and  the  bank  may 
set  off  the  debt  against  the  claim  for  the  deposit.  And  where  the  bank  be- 
comes insolvent  and  a  receiver  is  appointed,  or  its  aaoets  are  placed  ia  the 
hands  of  commissioners  for  liquidation,  the  depositor  may  stiU  set  off  bis  de- 
posit against  his  indebtedness:  Matter  of  Van  Allen,  37  Barb.  225;  Beeemtr 
of  the  New  Amsterdam  Savings  Bank  v.  Tairtter,  54  How.  Pr.  385;  OcU  t. 
Broion,  12  Gray,  233;  Clarke  v.  //atdttM,  5  B.  L  219;  FkmOtv.  NeAU.  16  K 
Von.  351;  PlaU  v.  Bentley,  11  Am.  L.  Beg.  171.    And  when  a  depoaiter  ia 
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indebted  to  the  bftnk  on  a  note,  and  before  the  note  ia  dae  the  banker  makes 
an  angnment  for  the  benefit  of  creditors,  the  depositor  may  iDsist  that  the 
note  be  paid  out  of  the  deposit:  McCagg  ▼.  Woodman,  26  UL  84.  So  where 
the  note  falls  doe  a  few  daya  after  the  reoeiTer  is  ^pointed,  and  it  has  been 
the  custom  of  the  bank  to  apply  the  deposits  of  its  customer  to  his  notes  as 
they  fall  doe^  it  is  the  dnty  of  the  receiver  to  pay  the  note  oat  of  the  deposit: 
/ones  V.  Eobmwn,  26  Barb.  310.  But  partners  indebted  to  a  bank  on  their 
joiBt  aoeonnt  can  not  set  off  a  separate  deposit  in  the  same  bank  assigned  to 
them  by  one  of  their  firm  after  the  bank  has  stopped  payment:  Watts  y. 
CkriitU,  11  Beav.  546. 

On  the  other  hand,  if  the  depositor  shonld  become  bankrupt,  his  deposit 
■lands  as  a  seenrity  for  his  indebtedness  to  the  bank:  'Ex  parte  Howard 
NatiomU  Bank,  16  Nat.  Bank.  Beg.  420.  Where  the  depositor  becomes  in- 
lolvent  after  the  bank  has  disoonnted  his  note,  it  may  deduct  the  amount  of 
the  note  from  his  deposit,  and  pay  the  balance  to  the  assignee:  Dmvmon  v. 
BojfUton  Bank,  5  Cush.  194.  Where  a  depositor  died  indebted  to  the  bank 
on  a  judgment,  and  also  on  a  simple  contract,  it  was  held  that  the  bank 
might,  independently  of  the  statute'  of  set-off,  apply  the  balance  of  the  de- 
posit to  the  simple  debt:  StcUe  Bank  y.  Armstrong,  4  Bev.  L.  519.  On  the 
death  of  a  depositor  whose  note  the  bank  has  discounted  for  his  accommoda- 
tion, if  his  estate  proves  insolvent,  and  the  note  is  not  yet  due,  the  bank 
may  retain  the  deposit  to  meet  the  note;  Ford  v.  Thornton,  3  Leigh,  695; 
Knteht  v.  U.  S.  Savings  Institution,  2  Ma  App.  563. 

Where  the  maker  of  a  note  which  has  been  discounted  by  a  bank  has  funds 
oo  deposit  in  the  bank  at  the  maturity  of  the  note  sufficient  to  pay  the  same, 
and  fails  to  apply  it  to  such  note,  it  is  held  in  Dawson  v.  Real  Estate  Dank^ 
5  Ark.  283,  that  the  indorser  is  thereby  discharged.  So  where  funds  of  the 
maker  sufficient  to  pay  the  note  were  on  deposit  in  the  bank  after  judgment 
•gainst  the  indorser,  it  was  held  in  McDowell  v.  Bank  of  Wilmington,  1 
Harr.  (Del)  369,  that  upon  the  failure  of  the  bank  to  apply  such  funds  to  the 
debt,  it  would  be  restrained  from  enforcing  the  judgment.  But  it  was  held 
ixiNaUonal  Bank  of  Newburgh  y.  SmUh,  66  N.  Y.  271;  S.  C,  23  Am.  Rep. 
48,  that,  where  after  a  note  discounted  by  the  bank  had  been  duly  protested 
for  non-payment,  the  maker  placed  funds  on  deposit  in  the  bank  sufficient  to 
meet  the  note,  the  indorser  was  not  thereby  released,  because  it  was  in  the 
option  of  the  bank  to  apply  the  deposit  as  a  payment  or  not.  So  it  was  de- 
tided  in  Voss  y.  Oerman-Ameriean  Bank,  83  BL  599;  S.  C,  25  Am.  Eep.  415, 
that  the  omission  of  a  bank  to  apply  a  deposit  of  the  princix>al  in  a  note  to 
the  payment  of  such  note  does  not  discharge  the  surety.  Where  a  bond  is 
g;iven  by  a  depositor  for  advances  from  time  to  time,  the  subsequent  increase 
of  his  deposits  beyond  the  amount  of  the  bond  does  not  operate  as  a  payment 
of  it,  but  it  remains  as  a  continuing  security:  Henniker  v.  Wigg,  4  Q.  B.  (Ad. 
A  EL  N.  a)  792. 

BiPOSiTS  Patabls  in  What. — Another  result  of  the  principle,  that  a  de- 
posit is  a  loan  or  debt,  is,  that  it  is  payable,  like  other  debts  in  money,  with* 
oat  discount)  even  though  the  deposit  was  made  in  bank  bills  which  subse- 
quently became  depreciated:  Marine  Bank  v.  CJtandler,  27  UL  525;  Marine 
Bank  v.  Birney,  28  Id.  90;  Marine  Bank  v.  Rushmore,  Id.  463;  WiUeiis  v. 
Paine,  43  Id.  432;  Bank  qf  Kentucky  y.  Wisttr,  2  Pet.  318;  Marine  Bank  v. 
FkUon  Bamk,  2  WalL  252.  So  where  the  bank  whose  notes  are  deposited  af- 
terwiids  stops  payment:  Corbit  v.  Bank  of  /Smyrna,  2  Harr.  (Del.)  235. 
In  Bank  qfKenUieky  v.  Wister,  2  Pet.  318,  where  bank  notes  were  deposited 
vhioh  wore  at  the  time  current  at  half  their  face  vakie,  and  a  certificate  of* 
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d«podt  was  given  for  them  at  their  nomuuJ  value,  it  was  held  that  the  bank 
was  liable  according  to  the  tenor  of  the  certificate  in  money.  But  where  • 
deposit  was  made  in  confederate  onnency,  it  was  held  that  the  depositor  was 
futitled  to  receive  good  money  only  to  the  value  of  the  cnnency  at  the  time 
of  the  deposit:  Dabney  v.  Bank  of  the  StaU,  3  S.  a  124.  So  in  Boydeu  v. 
Bank  of  Cape  Fear,  65  N.  C.  13.  On  the  other  hand,  it  was  held  in  FoisUr 
V.  Bank  of  New  Orleans,  21  La.  An.  338,  that  a  deposit  in  confederate  cur- 
rency, which  was  bankable  money  at  the  time,  could  not  be  collected  in  good 
money.  Undoubtedly  where  a  deposit  is  made  in  anything  else  than  money, 
its  vaJue  in  money  at  the  time  of  the  deposit  is  the  correct  measure  of  the 
amount  of  the  loan.  It  is  a  further  incident  of  the  doctrine,  that  a  deposit 
is  simply  a  debt,  that,  although  it  was  made  in  gold,  it  will  be  payable  in 
other  lawful  money,  as  in  legal  tender  notes:  Sandford  v.  Hays,  52  Pa.  St. 
28;  Oumbrel  v.  Abra/ma,  20  La.  An.  568;  Thompeon  v.  Bigffa,  6  Wall  663. 
But  if  the  deposit  is  made  in  gold,  with  a  special  agreement  that  it  is  to  be 
paid  in  gold,  it  must  be  so  paid:  Kupfer  v.  Bavk  of  Galena,  34  IlL  328; 
Clieaapeake  Bank  v.  Swiin,  29  Md.  483. 

BxFusiNa  TO  HoKOR  Check — Right  ov  Holdeb  ov  Chkk  to  Sub. — 
Undoubtedly,  where  a  bank  refuses  to  honor  its  depositor's  check,  if  he  has 
funds  on  deposit  sufficient  to  meet  it,  an  action  will  lie  in  his  name.  So,  even 
though  he  has  sustained  no  actual  damage:  MarxeUi  v.  WiUiafM,  1  Bam.  & 
Aid.  415.  So  where  the  bank  is  directed  to  apply  a  deposit  to  the  payment 
of  a  note  of  the  depositor  and  neglects  or  refuses  to  do  so,  the  depositor  may 
sue,  but  not  the  payee:  Pease  v.  Warren,  29  Mich.  9. 

But  although  the  depositor's  right  of  action  in  such  cases  admits  of  no  ques- 
tion, there  is  much  diversity  of  opinion  as  to  the  right  of  the  holder  of  a 
check  drawn  by  a  depositor  to  sue  for  the  amount  of  it,  if  not  paid,  and  if 
the  depositor's  balance  in  the  bank  is  sufficient  to  meet  it.  It  is  held  in  very 
many,  if  not  in  a  majority,  of  the  cases,  that  there  is  no  privity  between  the 
holder  of  the  check  and  the  bank  until  the  check  is  presented  and  accepted, 
and  that  the  check  does  not  operate  as  an  equitable  assignment  of  the  de- 
posit, or  impose  any  liability  upon  the  bank  to  pay  to  such  holder:  Hopkuk" 
eon  V.  Forster,  L.  R.  19  Eq.  74;  Caldwell  v.  Mtsrcfumtn*  Bank,  2C  U.  C,  C.  P. 
294;  Lamb  v.  Stdherland,  37  U.  C,  Q.  B.  143;  Bank  of  Vie  BepMic  v.  Mil- 
lard,  10  WalL  152;  Dana  v.  Third  NaUonal  Bank,  13  Allen,  445;  Carr  v. 
National  Security  Bank,  107  Mass.  45;  S.  C,  9  Am.  Rep.  6;  .Mtna  Natkmal 
Bank  v.  Fourth  National  Bank,  46  N.  Y.  82;  S.  C,  7  Am.  Rep.  314;  Caee  v. 
Henderson,  23  La.  An.  49;  S.  0.,  8  Am.  Rep.  590;  Bellows  Falls  Bank  v. 
Butland  County  Bank,  40  Vt.  377;  National  Bank  v.  WItUman,  94  U.  a  343. 

The  principle  upon  which  these  cases  proceed  is  well  stated  by  Davia,  J., 
delivering  the  opinion  of  the  court  in  Bank  qf  the  Republic  v.  Millard,  10 
WalL  152,  where  he  says:  "On  principle,  there  can  be  no  foundation  for  an 
action  on  tho  part  of  the  holder,  unless  there  is  a  privity  of  contract  between 
him  and  the  bank.  How  can  there  be  such  privity  when  the  bank  owes  no 
duty  and  is  under  no  obligation  to  the  holder?  The  holder  takes  the  check 
on  the  credit  of  the  drawer  in  the  belief  that  he  has  funds  to  meet  it,  but  in 
no  sense  can  the  bank  be  said  to  be  connected  with  the  transaction.  If  it 
were  true  that  there  was  a  privity  of  contract  between  the  banker  and  holder 
when  the  check  was  given,  the  bank  would  be  obliged  to  pay  the  check,  al- 
though the  drawer,  before  it  was  presented,  had  countermanded  it,  and 
although  other  checks,  drawn  after  it  was  issued  but  before  payment  of  it 
was  demanded,  had  exhausted  the  funds  of  the  depositor.  If  such  a  result 
should  follow  the  giving  of  checks,  it  is  easy  to  see  that  bankers  would  be  • 
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€0inpell6d  to  abandon  altogether  the  bnoineM  of  keeping  deposit  aooounta  for 
their  cnstomera.  If,  then,  the  bank  did  not  oontraot  with  the  holder  of  the 
cheek  to  pay  it  at  the  time  it  was  given,  how  can  it  be  said  that  it  owes  any 
dnty  to  the  holder  until  the  check  is  presented  and  accepted?  The  right  of 
the  depositor,  as  was  said  by  an  eminent  judge  (Gardiner,  J.,  Chapman  v. 
While,  2  Seld.  417),  is  a  chose  in  action,  and  his  check  does  not  transfer  the 
debt,  or  give  a  lien  upon  it  to  a  third  person  without  the  consent  of  the  de- 
positary. This  is  a  well-established  principle  of  law,  and  is  sustained  by  the 
English  and  American  decisions:  Chapman  y.  While,  2  Seld.  412;  BuUerworth 
V.  Peek,  6  Bos.  341;  Ballard  v.  RandaU,  1  Gray,  605;  Marker  v.  Anderwn, 
21  Wend.  373;  Dyhen  ▼.  Leather  Mfg  Co,,  11  Paige,  616;  Natumal  Bank  v. 
Eliot  Bank,  5  Am.  L.  B^.  711;  Pars,  on  Notes  and  Bills  (ed.  1863),  59-61, 
and  notes;  Parke,  B.,  in  aigument  in  Bellamy  y.  Majoribanks,  8  £!ng.  L.  & 
Eq.  522,  523;  Wharton  y.  Walker,  4  Bam.  &  Cress.  163;  Wanoick  y.  Rogers,  5 
Man.  k  G.  374;  Byles  on  Bills,  ch.  'Check  on  Banker;'  Grant  on  Banking 
(Lond.  ed.  1856),  96.*' 

But  there  are  authorities  holding  a  different  view.  They,  however,  do  not 
proceed  upon  any  different  understanding  of  the  relation  between  banker  and 
depositor.  They,  too,  recognize  that  relation  as  one  of  debtor  and  creditor. 
They,  too,  hold  that  there  is  an  implied  obligation  on  the  part  of  the  banker 
to  repay  the  deposit  when  demanded  or  as  demanded;  but  they  go  farther, 
and  from  the  fact  that  there  is  a  usage  among  banks  to  pay  such  checks  on 
demand,  and  that  this  is  known  to  all  who  receive  checks  from  depositors, 
they  infer  that  every  holder  of  a  check,  as  soon  as  he  receives  it,  becomes  a 
party  to  the  implied  contract,  which  inures  to  his  benefit.  They,  therefore, 
bold  that  such  a  check  operates  as  an  equitable  assignment  of  so  much  of  the 
deposit,  and  transfers  it  to  the  holder  upon  presentment,  if  the  funds  are 
still  there;  and  that  consequently  he  may  sue  without  waiting  for  a  promise 
to  pay  the  check:  Munn  v.  Burch,  25  111.  35;  Fourth  Naiional  Bank  v.  City 
NatkmalBank,  68  Id.  398;  Fogartka  v.  State  Bank,  12  Bich.  (S.  C.)  518;  S.  0., 
8  Am.  L.  Beg.  393;  Roberts  v.  Cwhin,  26  Iowa,  321;  Lester  v.  Given,  8  Bush, 
357;  MeOrade  v.  German  Savings  Institution,  4  Mo.  Ap.  330;  Zelle  v.  Oerman 
Savings  Institution,  Id.  401.  The  doctrine  upon  which  this  class  of  decisions 
is  founded,  is  well  stated  in  Munn  v.  Burch,  25  HI.  35,  where  the  court  say: 
'^echeck  of  a  depositor,  upon  his  banker,  delivered  to  another  for  value,  trans- 
fers to  that  other  the  title  to  so  much  of  the  deposit  as  the  check  calls  for, 
which  may  again  be  transferred  to  another  by  delivery,  and  when  presented 
to  the  banker  he  becomes  the  holder  of  the  money  to  the  use  of  the  check, 
and  is  bound  to  account  to  him  for  that  amount,  provided  the  party  drawing 
the  check  has  funds  to  that  amount  on  deposit,  subject  to  his  check  at  the 
time  it  is  presented." 

In  Fourth  National  Bank  v.  City  National  Bank,  68  III  398,  it  appeared 
that  a  bank  having  discounted  a  note  for  a  certain  person,  the  latter  depos- 
ited the  proceeds  in  the  bank.  Afterwards  he  drew  a  check  on  the  de- 
posit, which  the  bank  refused  to  pay,  claiming  a  lien  on  the  deposit  to  meet 
the  note,  the  maker  having  at  the  time  filed  his  petition  in  bankruptcy  and 
sahsequently  gone  into  bankruptcy.  The  court  held  that  the  bank  had  no 
lien  on  the  deposit,  and  that  the  holder  of  the  check  could  maintain  an  action 
for  the  recovery  of  the  amount  thereof. 

Sfbcial  Deposits. — The  liability  of  banks  for  special  deposits  is  of  a  very 
different  character  from  that  which  exists  in  the  case  of  general  deposits. 
A  special  deposit  is,  ordinarily,  a  mere  bailment  without  hire.  The  bailee 
ii  boond  to  restore  the  identical  thing  deposited,  and  is  bound  to  take  care 
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of  it  while  it  is  in  his  keeping,  that  is  to  say,  sach  care  as  an  ordinarily  pm- 
dent  man  takes  of  his  own  property  of  the  same  kind;  and  he  ia  liable  for 
gross  n^ligenoe:  Fotter  v.  Enex  Bank,  9  Am.  Deo.  168,  and  note;  GiMin  y. 
McMuLUn,  38  L.  J.  P.  0.  25;  S.  C,  17  W.  R.  445;  2  L.  R.  P.  C.  317;  21  L. 
T.  N.  S.  214;  Ray  v.  Bank  of  Kentucky,  10  Bash,  344;  Scott  y.  NaUonal  Bank  qf 
Chester  VaUetf,  72  Pa.  St.  471;  ScoU  v.  Cretoa,  2  S.  C.  522;  Boydm  v.  Bank  of 
Cape  Fear,  65  N.  0.  13.  So,  where  the  deposit  is  received  by  the  cashier  of  a 
national  bank  not  authorized  by  its  charter  to  take  such  deposits,  but  where  it 
has  been  in  the  habit  of  receiving  them :  Chattahoochee  ^atlonat  Bank  v.  Schley, 
58  Gfl.  369;  First  National  Bankof  Carlisle  v.  GraJtam^  9  Reporter,  533^  in  the 
United  States  supreme  court  on  appeal  from  the  decision  of  the  same  caae  in 
79  Pa.  St.  106.  But  the  bank  is  not  liable  in  such  a  case  unless  there  has 
been  a  special  authority  to  the  cashier  or  a  custom  to  receive  such  deposits: 
Firat  National  Bank  v.  Ocean  National  Bank,  60  N.  Y.  273.  In  If  ale  y. 
EawalUe,  8  Kans.  137,  it  was  held  that  in  the  case  of  a  special  deposit  with- 
out compensation,  a  bank  is  bound  only  to  ''slight"  care,  and  liable  only  for 
gross  negligence,  and,  therefore,  that  where  valuable  securities  were  depos- 
ited in  the  bank  safe,  but  not  in  the  vault,  and  were  stolen,  the  bank  was  not 
liable. 

Deposit  tok  a  Special  Pubpose. — ^Where  a  customer  deposited  a  sam  ol 
money  with  written  instructions  to  the  bank  to  forward  five  hundnsd 
pounds  to  another  bank  to  meet  bills  about  to  become  due,  and  tbo  money 
was  sent  as  directed,  but  before  the  bills  became  due  the  bank  in  which  the 
deposit  was  orij^inally  made  ceased  business,  it  was  held  that  the  money  so 
specilically  appropriated  belonged  to  the  customer  and  not  to  the  creditors  of 
the  bank:  Far  let/  v.  l^umer,  26  L.  J.  Ch.  710.  Where  bills  not  due  are  de- 
posited with  a  banker  he  is  constituted  an  agent  for  collection,  and  in  caae  of 
his  becoming  bankrupt  the  depositor  may  recover  the  bills:  Giles  v.  Perkins^ 
9  East,  12.  In  the  case  of  bonds  deposited  in  a  bank  under  a  special  a|;;;ree- 
ment  to  exchange  them  for  other  bonds,  the  bank  is  not  regarded  as  a  bailee 
without  compensation,  but  is  liable  on  its  special  contract:  Leach  v.  UaUy  31 
Iowa,  69.  And  in  such  a  case,  it  seems,  the  bank  has  no  lien  on  the  secur- 
ities so  deposited  for  the  security  of  a  debt  owing  from  the  depositor:  UnUed 
States  Bank  v.  Macalester,  9  Pa.  St.  475;  Brandao  v.  BameU,  12  CL  &  Fin. 
787. 

Deposits  in  Savings  Banks. — ^Where  a  savings  bank  is  conducted  aolelj 
for  the  benefit  of  the  depositors,  the  deposits  constituting  its  only  capital,  sod 
the  income  from  interest,  etc,  after  deducting  expenses,  being  divided  ankon^ 
the  depositors,  the  relation  between  them  and  the  bank  is  clearly  not  that  of 
debtor  and  creditor,  but  more  nearly  that  of  trustee  and  cestui  que  trust.  All 
savings  banks  are  not  of  this  kind,  but  this  is  the  primitive  model  of  such  in- 
stitutions. Says  Grant,  in  his  work  on  banking  law.  Grant  on  Banking,  546: 
"A  savings  bank  is  defined  to  be  an  institution,  in  the  nature  of  a  bank, 
formed  or  established  for  the  purpose  of  receiving  deposits  of  money,  for  the 
benefit  of  the  persons  depositing,  to  accumulate  the  produce  of  so  mnch 
thereof  as  shall  not  be  required  by  the  depositors,  their  executors,  or  admin* 
istrators,  at  compound  interest,  and  to  return  the  whole  or  any  part  of  snch 
deposits,  and  the  produce  thereof,  to  the  depositors,  their  executors,  or  ad- 
ministrators, deducting  out  of  such  produce  so  much  as  shall  bo  required  for  the 
necessary  expenses  attending  the  management  of  snch  institution,  but  deriv* 
ing  no  benefit  whatsoever  from  any  such  deposit  or  the  produce  thereof." 

Such  a  bank  is  not,  however,  a  mere  charitable  society  or  eleemosynary 
ititation,  but  a  business  corporation:   Weat^s  Appeal,  64  Pa.  St.  186; 
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Urn T.  yalUmal  Satnugs  Bank,  96  U.  S.  388;  S.  C,  5  Reporter,  577.     It  is  en- 
g^edin  the  business  of  banking,  and  subject  to  tax  as  a  bank:  Bank  for 
SatfmgsY,  ColUetar,  3  Wall,  495;  CoUe  y.  Society  of  Savings,  32  Conn.  173. 
The  nature  and  f  ooctions  of  such  an  institntion  are  very  well  defined  in  HunU 
mgUm  v.  National  Savings  Bank,  96  U.  S.  388;  S.  C,  5  Reporter,  577.     In 
that  esae  a  special  act  was  passed  incorporating  certain  persons  as  a  savings 
bank,  and  declaring  the  object  of  the  institntion  to  be  that  it  might  **  receive 
on  deposit,  for  the  use  and  benefit  of  the  depositors,  all  sums  of  money  of- 
tared  for  that  purpose,*'  and  that  it  might  invest  the  same  as  prescribed  by 
theact^  "the  income  or  interest  of  all  deposits  *'  to  be  "divided  among  the 
depositors  or  their  legal  representatives  according  to  the  terms  of  interest 
atipalated,"  and  requiring  annual  reports  to  be  made  to  congress.     The  bill 
wia  filed  in  that  case  by  the  administrator  of  one  of  the  original  corporators, 
claiming  that  be  was  a  stockholder  in  the  corporation,  and  praying  an  ac- 
ooont  and  division  of  profits.     Strong,  J.,  delivering  the  opinion  of  the  courts 
after  remarking  that  the  charter  did  not  anthorize  the  creation  of  any  corpor- 
ate atock  or  capital  other  than  the  deposits,  or  require  the  corporators  to  con- 
tribute anything,  or  provide  for  any  dividends  among  them,  proceeded  as 
follows:  '*  We  think  the  complainants  have  mistaken  the  nature  of  the  cor- 
poration.   It  is  not  a  commercial  partnership,  nor  is  it  aii  artificial  being,  the 
members  of  which  have  property  interests  in  it;  nor  it  strictly  eleemosynary. 
Its  parpoae  is  rather  to  furnish  a  safe  depository  for  the  money  of  those  mem- 
bera  of  the  community  disposed  to  trust  their  property  to  its  keeping.     It  is 
aomewhat  of  the  nature  of  such  corporations  as  church  wardens,  for  the  con- 
aerration  of  the  goods  of  a  parish,  the  college  of  surgeons  for  the  promotion 
of  medical  science,  or  the  society  of  antiquaries  for  the  advancement  of  the 
^dy  of  antiquities.     Its  purpose  is  a  public  advantage  without  any  interest 
in  its  members.      The  title  of  the  act  incorporating  it  indicates  its  purpose, 
Umdy,  an  act  to  incorporate  a  national  savings  bank,  and  the  only  powers 
g;i?en  to  it  were  those  we  have  mentioned,  powers  necessary  to  carry  out  the 
only  avowed  purpose,  which  was  to  enable  it  to  receive  deposits  for  the  use 
and  benefit  of  depositors,  dividing  the  income  or  interest  of  all  deposits 
among  its  depositors  or  their  legal  representatives.     It  is  like  many  other 
aaiings  institntions  incorporated  in  England  and  in  this  country  during  the 
last  sixty  years,  intended  only  for  provident  investment,  in  which  the  man- 
afsnctnt  and  supervision  are  entirely  out  of  the  hands  of  the  parties  whose 
mney  is  at  stake,  and  which  are  quasi  benevolent  and  most  useful,  because 
they  hold  out  no  encouragement  to  speculative  dealing  or  commercial  trad- 
ing.   This  was  the  original  idea  of  savings  banks:  Scratchley's  Treatise 
on  Savings  Banks,  passim;  Grant's  Law  of  Bankers,  571,  where,  in  defining 
aaviogs  banks,  it  is  said  the  bank  derives  no  benefit  whatever  from  any  de- 
posit or  the  produce  thereof.    Such  are  savings  banks  in  EIngland,  under  the 
atatotes  of  €reo.  IV.,  c  92,  sec.  2,  and  26  and  27  Victoria,  c.  87.     Very  many 
sack  exist  in  this  country.     Among  the  earliest  are  some  in  Massachusetts, 
organized  under  a  general  law  passed  in  1834,  which  contained  a  provision 
like  the  one  in  the  act  of  congress,  that  the  income  or  profit  of  all  deposits 
ahaU  be  divided  among  the  depositors,  with  just  deduction  of  reasonable  ex- 
penses.   They  exist,  also,  in  New  York,  Pennsylvania,  Maine,  Connecticut, 
and  other  states.     Indeed,  until  recently,  the  primary  idea  of  a  savings  bank 
bas  been  that  it  is  an  institution  in  the  hands  of  disinterested  persons,  the 
profits  of  which,  after  deducting  the  necessary  expenses  of  conducting  the 
hwsinesB,  inure  wholly  to  the  benefit  of  the  depositors  in  dividends,  or  in  a 
nasrvsd  sarplas  for  their  greater  security.     Such,  very  plainly,  is  the  do- 
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f«odant  corporation  in  thiB  case.**     The  relief  prayed  for  was,  therefora, 
denied. 

Savings  banks  organized  and  operating  under  the  general  laws  of  Conneoli- 
cut  belong  to  this  class.  The  statutes  of  that  state  contain  the  foUowiiig 
provision  with  respect  to  such  banks,  Gen.  Stat.  Rev.  (1875),  292,  sec.  9: 
"The  net  income  actually  earned  by,  any  savings  bank  shall  be  semi-annually 
divided  among  its  depositors,  to  an  amount  not  to  ezoeed  six  per  cent,  a 
year  on  their  deposits.  The  surplus  above  this  amount,  reserving  not  less 
than  three,  nor  more  than  five  per  cent,  of  the  whole  amount  of  deposits,  as 
a  contingent  fund,  of  which  their  banking-houses,  fixtures,  and  famiture 
shall  form  a  part,  shall  be  divided  as  an  extra  dividend  whenever  it  shall 
equal  one  per  cent,  of  the  deposits  then  entitled  to  a  dividend.** 

Under  this  statute  it  is  held  that  deposits  in  savings  banks  are  not  stock 
in  the  corporation,  but  "money  put  into  the  hands  of  trustees  to  be  loaned 
out:"  Savings  Bank  v.  New  London,  20  Conn.  111.  Such  corporatioiis 
"have  no  stock  and  no  capital  They  are,  in  fact,  large  incorporated 
agencies  for  receiving  and  loaning  money  on  account  of  its  owners:**  Coile  v. 
Society  for  Savings,  32  Id.  173.  If  there  is  a  gain  of  interest  it  inures  to  the 
benefit  of  the  depositors  in  proportion  to  the  amount  of  their  deposits.  On  the 
other  hand,  if  there  is  a  loss,  each  must  bear  his  share  of  it.  Hence,  in  case  of 
the  insolvency  of  the  bank  a  depositor  can  not  set  off  his  deposit  sgsinst  a  debt, 
owing  to  him  from  the  bank,  for  this  would  be  to  permit  him  to  escape  his 
proportion  of  the  loss:  OAome  v.  Bytite,  43  Id.  155;  S.  C,  21  Am.  Bep. 
641.  And  where  a  loss  has  occurred  which  the  directors  have  apportioned 
among  the  depositors,  no  depositor  can  escape  his  share  of  the  bnrd«io,  and 
recover  the  full  amount  of  his  deposit:  Bunnell  v.  ColUneville  Savings  Soddy^ 
38  Conn.  203;  S.  C,  0  Am.  Rep.  380.  In  the  case  last  cited,  Psrk,  J.,  de> 
iivering  the  opinion  of  the  court,  used  the  following  language:  "  We  think 
the  facts  found  by  the  court  below  clearly  show  that  judgment  shoald  be 
rendered  for  the  defendant  In  the  case  of  CoiU  v.  Society  for  Samnffs^  33 
Conn.  173,  the  court  say  that  saving  societies  'are,  in  fact,  large  inooipocated 
agencies  for  receiving  and  loaning  money  on  account  of  their  owners.  They 
have  no  stock  and  no  capital.  *  *  *  They  are  merely  places  of  deposit, 
where  money  can  be  left  to  remain  or  be  taken  out,  at  the  pleasure  of  the 
owner.*  Their  assets  consist  in  loans  of  money  made  by  them  for  the  benefit 
of  their  depositors,  from  whom  the  money  was  derived.  In  case  of  loss  they 
have  no  property  out  of  which  it  can  be  paid,  and  if  the  claim  of  the  plaintiff 
is  correct,  these  institutions  would  have  to  go  into  insolvency,  and  wind  up 
their  affairs  whenever  a  loss  occurs,  however  small  it  may  be,  in  which  case 
depositors  would  have  to  bear  their  proportion  of  the  loss." 

It  is  undeniable,  however,  that  even  where  a  savings  bank  has  no  capital 
beyond  its  deposits,  which  it  is  the  purpose  of  the  institution  shall  be  divided 
equally  among  depositors,  the  by-laws  may  be  so  framed  as  to  modify  the 
contract,  so  that,  notwithstanding  the  fact  that  a  loss  has  occurred,  the  de- 
positor may  recover  the  whole  amount  of  his  deposit.  Thus,  in  Makin  v. 
Savings  Institution,  23  Me.  350,  it  appeared  that  the  by-laws  provided  that 
two  per  cent,  should  be  paid  twice  a  year  on  deposits,  "that  although  four 
per  cent,  is  promised,  yet  every  fifth  year  all  the  extra  income  which  has  not 
before  been  paid  out  and  divided  will  then  be  divided  in  just  proportion  to 
the  length  of  time  the  money  has  been  in,  according  to  the  by-laws,'*  and 
that  '*  as  people  may  become  sick,  or  otherwise  want  their  money  after  they 
have  put  it  in,  it  is  provided  that  they  may  take  it  out  when  they  please, 
but  the  days  of  taking  it  out  are  the  third  Wednesdays  in  January,  April, 
July,  and  October,*'  after  one  week's  notice.    There  was  a  further 
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in  the  by-laws  that  the  trostees  might  "at  any  time  divide  the  whole  of  the 
property  among  the  depositors  according  to  their  respective  interests  there- 
in." A  loss  of  one  half  the  deposits  having  occurred  without  any  fault  or 
neglect  on  the  part  of  the  trustees,  and  they  not  having  taken  any  steps  to 
Mcnre  a  pro  rata  division  of  the  property,  it  was  held  that  an  individual  de- 
positor might  sue  for  and  recover  tho  whole  of  his  deposit,  because  this  was 
plainly  contemplated  by  the  by-laws,  and  because  it  did  not  appear  to  be 
the  intention  that  there  should  be  any  apportionment  of  a  loss,  except  among 
thoie  who  should  be  depositors  at  the  time  of  the  final  division,  since  there 
was  an  express  engagement  to  pay  four  per  cent,  a  year  interest  on  deposits, 
whether  the  society  realized  that  amount  or  not.  Shepley,  J.,  delivered  the 
opinion  of  the  court,  and  after  showing  that  it  was  the  clear  intention  of  the 
by-laws  that  a  depositor  should  have  liberty,  at  any  one  of  the  times  speci- 
fied, to  withdraw  his  deposit  after  giving  one  week's  notice,  proceeded  as 
follows: 

*'  Another  position  taken  in  defense  is,  that  the  institution  is  to  be  oon- 
lidered  as  the  trustee,  and  the  depositors  as  the  ceiittU  que  trusts^  and  that 
the  losses,  therefore,  fall  upon  them.    That  some  or  all  of  them  must  bear 
tbe  losses  when  the  institution  can  not  pay  all,  is  undoubtedly  true.    And  so 
must  those  persons  who  have  claims  against  any  other  corporation  which  is 
in  a  like  condition.     But  that  the  institution  is  to  be  regarded  as  assuming 
merely  the  responsibilities  which  attach  to  a  common  trustee,  who  takes  the 
money  of  the  person  to  be  benefited  and  invests  it  for  him,  and  accounts  to 
him  by  delivering  to  him  the  money,  or  what  remains  after  deducting  losses, 
or  the  property  in  which  it  has  been  invested,  with  its  increase,  can  not  be 
admitted.     Such  a  trustee  makes  no  engagement,  and  none  is  implied  by 
law,  beyond  that  of  acting  prudently  and  faithfully  in  preserving,  investing, 
and  restoring  the  property,  or  what  may  not  be  lost  without  his  fault.     Such 
a  trustee  could  not  present  the  motives  necessary  to  induce  a  deposit  in  a 
savings  institution,  nor  carry  into  effect  the  purpose  of  enabling  the  class  of 
persons  intended  to  be  benefited  to  have  their  money  placed  where  it  might 
be  preserved  and  increased,  and  yet  be  returned  to  them  whenever  wanted 
to  meet  unexpected  and  necessitous  calls.    To  present  the  motives  and  ao- 
complish  the  design  held  out  by  the  institution,  it  was  necessary  that  it 
should  assume  additional  and  more  onerous  and  responsible  duties  than  attach 
to  a  common  trustee.    Accordingly,  it  is  found  that  the  institution  had  un- 
dertaken to  act  in  a  different  manner,  and  to  assume  liabilities  of  a  peculiar 
character,  and  suited  to  carry  into  effect  its  special  purposes.     It  proposed  to 
proceed,  not  upon  the  well-known  principles  of  a  common  trust,  but  upon  a 
system  of  its  own  benevolent  devising,  by  which  it  will  receive  and  invest 
his  money  not  alone  and  separate,  as  in  common  trusts,  but  with  that  of  an 
unlimited  number  of  others;  that  from  all  these  investments  it  will  obtain  an 
interest,  of  which  no  exact  part  can  be  decided  to  belong  to  any  one,  as  ac- 
cruing from  his  money;  that  it  will  at  stated  times  pay  out  to  him,  not  oven 
his  share  of  the  whole  interest  earned,  but  a  designated  portion,  only  reserv- 
jiJ3^  it  may  be,  a  residue;  that  it  will  pay  him  four  per  cent,  or  at  that  rate, 
without  any  condition  annexed,  whether  it  has  or  has  not  earned  it;  that  it 
will  pay  out  not  what  may  be  found  to  belong  to  him  upon  an  adjustment  of 
profit  and  loss,  but  the  sum  deposited,  and  that  it  will  not  account  with  him 
by  a  delivery  of  the  property  in  wliich  his  money  may  have  been  invested, 
but  will  pay  it  out  as  provided  in  the  fifteenth  by-law,  which  states  that  'all 
moneys  received  by  the  treasurer  shall  be  specie  or  such  bills  as  are  received 
on  deposit  at  the  Portland  banks,  and  all  payments  shall  be  made  by  him  ia 
tlM  flMne  manner.'  It  is  proposed  to  reserve  the  increase  of  interest,  if  any,  over 
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four  per  oent.;  and  this  might  operate  as  a  compensatioii  to  the  contbomg 
depositors  for  any  injury  which  such  a  coarse  might  bring  upon  them.  This 
was  to  be  divided  among  those  who,  for  five  years,  might  have  been  sub- 
jected to  this  process  of  paying  oat  to  one,  not  precisely  his  own  money  or 
property,  or  its  increase,  bat  a  certain  interest  and  the  fall  amoant  of  his 
deposit  in  cash,  from  the  common  fand  of  the  institation.  To  this  coarse 
the  institation  has  pledged  itself  by  its  charter,  by-laws,  and  regolationa,  and 
all  the  depositors  have  pledged  themselves  by  the  v€ry  act  of  making  the 
deposit  And  all  the  depositors  in  e£fect  agree,  that  one  who  pleases  to  call 
for  his  money  may  receive  it  in  fall  and  in  cash;  and  that  they  will  look  to 
the  remaining  funds  for  their  rights. 

"  In  all  these  particulars  the  rights  and  duties  of  the  depositors  and  of  th» 
institution  are  different  from  those  of  common  trastees  and  cestui  que  tntd. 
And  well  might  it  be  said  on  a  former  occasion,  that  it  aasnmed  other  and 
greater  duties  and  liabiUties  than  those  properly  appertaining  to  &  trustee. 
And  it  would  seem  that  their  obvious  character  might  have  operated  21s  an 
excuse  for  omitting  to  set  them  forth  at  large.  And  the  corporation  haviog 
assured,  and  repeated  the  assurance,  as  has  been  seen,  that  the  depositors 
might  take  out  their  money  on  certain  days  when  they  pleased,  without  an- 
nexing any  condition,  or  requiring  any  adjustment  of  accounts,  or  loas&t  anl 
gains,  it  might  be  said  with  perfect  accuracy  that  it  did,  in  effect,  assume  the 
whole  risk  of  losses,  for  it  undertook,  at  all  events,  to  pay  a  stipulated  inter- 
est and  to  repay  the  principal  sum.  But  it  is  said  by  one  of  the  counsel  that 
this  can  not  be  correct,  for  the  seventh  by-law  provides  that  '  the  trustees  of 
this  institution  shall  receive  no  emolument  therefrom,  and  while  engaged  to 
a  conscientious  and  upright  discharge  of  their  duties,  they  are  not  to  be  held 
responsible  for  any  losses  which  may  happen  from  any  cause  whatever,  except 
their  willful  and  corrupt  misconduct.'  The  error  lies  in  considering  the  tras- 
tees as  personally  assuming  to  perform  the  engagements  of  the  institution. 
While  this  argument,  as  presented  by  the  other  counsel,  is  that  the  by-law  is 
applicable  to  the  coporation  itself,  excusing  it  from  the  risk  of  losses;  and 
that,  by  'some  confusion  of  ideas,'  the  trustees  were  named  when  the  corpo- 
ration was  intended.  The  by-law,  however,  is  neither  of  doubtful  meaning 
nor  obscure.  The  design  was  not  to  provide  a  protection  for  the  coipoimtion 
against  losses  which  it  did  not  seek,  except  in  one  event,  to  be  hereafter  no- 
ticed; but  it  was  to  protect  the  persons  who  might  be  trastees  from  being 
called  upon  to  make  up  losses,  as  is  clearly  shown  by  the  following  pro- 
vision in  that  by-law:  That  'those  trastees  only  who  may  be  concerned  in 
such  misconduct  shall  be  answerable  for  the  same.' 

"  It  was  also  asserted  in  argument  that  the  funds  of  the  institation  were  to 
be  considered  as  a  partnership  fund.  And  it  was  proposed  to  apply  the  law 
applicable  to  partnership  property  to  regulate  the  rights  of  all  interested. 
But  the  doctrines  of  that  law  can  have  no  proper  application  to  this  ease. 
There  is  no  union  of  interests  or  of  rights  between  the  plaintiff  and  the  cor- 
poration. On  the  contrary,  they  are  separate  and  distinct.  They  depend 
upon  mutual  stipulations,  but  the  share  of  them  undertaken  by  each  is  dif- 
ferent. And  if  the  several  depositors  can,  in  any  other  sense  than  as  inter- 
ested in  the  same  fund,  be  considered  as  partners,  they  have  consented,  by  the 
act  of  making  their  deposits,  as  before  noticed,  that  each  may,  accottling 
to  the  regulations,  withdraw  his  money.  And  they  have  done  this  without 
any  limitation  or  condition  that  there  should  first  be  an  adjustment  of  profit 
and  loss.  To  have  waited  for  such  an  adjustment  in  such  case  before  pay- 
ment would  have  been  so  .vexatious  and  impracticable  as  to  be  destructive  of 
all  the  benevolent  purposes  of  the  institution."    The  learned  judge  farther 


Nov.  1828.]  In  the  Matteb  of  thb  Feanelin  Bank.       429 

showed  thftt  the  trustees  coold  not  fairly  objdet  that  this  decision  would  pro- 
doce  inequality  of  distribution  among  the  depositors,  because  they  had  an  ad- 
equate remedy  in  their  own  hands,  in  the  power  confided  to  them  by  the  by- 
laws, of  dividing  the  property  equally,  in  case  they  deemed  it  expedient  to 
doaa 

The  relation  between  a  depositor  in  a  savings  bank  and  the  bank  may  be 
modified  also  by  private  agreement.  Where,  for  instance,  he  has  specially 
agreed  that  his  deposit  may  be  converted  into  stock  upon  which  he  is  to  re- 
ceive increased  dividends,  he  can  not,  on  the  bank's  becoming  insolvent,  claim 
that  his  deposit  shall  be  protected:  Maryland  Savings  Jnsi'dtUion  v.  Schroeder, 
8  Gill  L  J.  93.  It  is  further  to  be  remarked  that,  although  the  relation  be* 
tween  a  savings  bank  and  its  depositor  is  not  like  that  between  other  banks 
sod  their  general  depositors,  still,  such  a  deposit  is  not  a  bailment  but  a  chose  in 
action,  and  the  bank  on  being  sued  for  the  deposit  can  not  set  up  in  defense 
that  it  is  the  proceeds  of  securities  belonging  to  other  parties,  who  have  noti- 
fied the  bank  of  their  claims:  Ltaui  v.  Seamen*8  Bank  for  Savings,  37  Barb. 
12a 

PowxB  OT  Equitt  to  Sscubb  Equal  DiSTBiBnnoN.->It  seems  to  be  clear, 
from  what  has  been  said,  that  as  the  relation  between  an  ordinary  bank  and 
a  general  depositor  ia  the  strictly  legal  one  of  debtor  and  creditor,  the  depos- 
itor must  resort  to  a  court  of  law  to  enforce  his  rights,  unless  some  special 
equity  has  been  superinduced.  He  is  a  mere  general  creditor,  and  can  not 
come  into  equity  and  obtain  any  preference  by  procuring  the  appointment  of 
a  receiver  or  otherwise.  See  the  principal  case.  And  on  the  other  hand, 
where  he  has  begun  his  action,  neither  the  corporation  nor  the  other  depos- 
itors can  invoke  the  aid  of  equity  to  secure  equality  of  distribution.  Equity 
has  no  general  jurisdiction  over  corporations,  in  the  absence  of  any  statutory 
negotiations  upon  the  subject^  except  in  cases  of  trusty  injunction,  or  other 
like  heads  of  equity  jurisdiction:  Attorney-general  v.  Utica  Insurance  Co.,  2 
Johns.  Ch.  371;  AUomey'^neral  v.  Bank  0/  Niagara,  Hopk.  Ch.  354;  Bangs 
r.  McJntosli,  23  Barb.  591;  French  Bank  case,  53  CaL  495;  Kerr  on  Keceivers, 
Bispham's  note,  81.  Independently  of  statutory  enactments,  Mr.  Bispham 
says,  in  the  note  just  referred  to,  equity  has  jurisdiction  to  appoint  a  receiver 
over  corporate  property  in  the  following  cases:  1.  At  the  suit  of  those  who 
have  a  lien  upon  the  corporate  property.  2.  At  tho  suit  of  creditors  who 
have  obtained  judgment  and  have  exhausted  legal  remedies  to  collect  it.  3. 
At  the  suit  of  a  creditor  or  stockholder  of  a  moneyed  corporation  interested 
ia  its  funds,  where  there  is  a  breach  of  duty  on  the  part  of  the  directors,  and 
a  threatened  loss  of  funds.  4  Where  the  corporation  is  dissolved  and  has  no 
officer  to  attend  to  its  afiEairs.  Where,  however,  the  depositor  is  entitled  to 
a  preference,  and  the  bank  is  a  mere  trustee,  equity  has  jurisdiction:  Com- 
momwealth  v.  Bank  0/ Pennsylvania,  3  Watts  &  Serg.  184. 

80  far  as  the  bank  itself  is  concerned  it  undoubtedly  has  the  same  power 
that  any  other  debtor  has,  in  case  of  insolvency,  to  assign  its  property  in 
trust  for  the  payment  of  all  its  creditors,  or  of  certain  preferred  creditors: 
Morse  on  Banking  122;  &aU  v.  Bank 0/ Maryland,  6  Gill  &  J.  206;  Dana  v. 
Bamk  of  UniUd  StaUs,  5  Watts  &  Serg.  223;  Stevens  v.  Iim,  29  Me.  133;  Sar- 
gnU  T.  Welmler^  13  Met.  497;  Bank  Commissioners  v.  Bank  of  Brest,  Harr.Ch. 
^Mieh.)  106;  Merrick  v.  Bank  qf  Metropolis,  8  Gill,  59.  But  it  can  not,  any 
moctt  than  any  other  debtor,  have  a  receiver  appointed:  Kimball  v.  Goodbum, 
22  Mich.  10;  Hugh  v.  McRae,  Chase's  Dec.  4GG.  In  the  case  last  cited,  cer- 
tain creditors  had  obtained  judgment  against  a  bank,  and  were  proceeding  to 
enioioa  it  when  the  bank  filed  a  bill  in  equity,  setting  forth  its  insolvency. 
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and  that  the  defendants  were  about  to  obtain  a  preference,  and  prayed  an 
injunction  and  the  appointment  of  a  receiver.  Chief  Justice  Chase  denied 
the  prayer  of  the  bill,  and  in  doing  ho  said:  *' The  court  is  not  aware  of  any 
ease  which  will  warrant  its  assuming  the  administration  of  the  estate  of  a 
debtor  simply  upon  the  ground  of  insolvency.  If  such  a  case  could  be  found, 
the  court  will  be  called  upon  to  administer  every  estate  when  the  debtor 
found  himself  unable  to  administer  it  himself  conveniently.  A  creditor  in  a 
proper  case  might  come  into  a  court  of  equity  for  the  appointment  of  a  re- 
ceiver, but  a  debtor  could  not." 

The  case  is  different,  however,  with  a  savings  bank  whose  deposits  are  its 
sole  capital,  in  which  all  the  depositors  have  an  interest    The  bank,  in  such 
a  case,  being  a  trustee  having  many  cestuis  que  inutent^  it  would  be  contrary 
to  every  principle  of  equity  to  permit  either  the  bank,  or  some  of  the  de- 
positors to  deprive  other  depositors  of  their  equal  right  in  the  comnoon  fund. 
It  is  a  fundamental  rule  of  equity  courts  that  "  equality  is  equity.**    The 
jurisdiction  of  courts  of  equity  in  cases  of  this  kind  is  very  clearly  defined  in 
the  case  of  the  Newark  Savings  JtutUution,  5  Reporter,  401,  in  the  court  of 
appeals  of  New  Jersey.    In  that  case,  some  of  the  depositors  were  withdraw- 
ing their  deposits,  thus  requiring  available  assets  to  be  converted  into  cash; 
and  the  bank,  as  trustee  for  the  depositors,  applied  to  the  court  for  instruc- 
tions.    The  chancellor,  after  approving  the  doctrine  of  CoUe  v.  SoeiHjf  for 
Savings^  32  Conn.  173,  and  Bunnell  v.  CoUmmille  Savings  Society,  38  Id.  203; 
S.  C,  0  Am.  Bep.  380,  thus  expressed  himself:    '*The  depositors  (in  the  ab- 
sence of  fraud  on  the  part  of  the  managers,  from  which  personal  liability 
would  arise)  have  no  recourse  whatever  for  the  repayment  of  their  principal 
or  interest  to  anything  except  the  general  investmentd  of  the  institution. 
The  trust  thus  created  is  a  general  or  public  trust.    No  depositor  has,  under 
the  charterer  in  equity,  any  right  to  any  particular  security  in  the  hands  of 
the  institution  for  his  deposit,  more  than  any  other  depositor.     All  the 
assets,  after  deducting  necessary  expenses,  axe  held  as  a  common  fund  for  the 
security  of  all  the  depositors.     It  follows  that  no  depositor  has  any  reason 
for  complaint  if  he  is  not  permitted  to  receive  his  deposit  in  f uU,  if  there  be 
even  any  uncertainty  as  to  whether  there  will  be  assets  enough  to  pay  all 
the  depositors  in  f ulL     It  follows,  also,  that  the  institution  ought  not,  under 
such  circumstances,  to  be  permitted  to  exhaust  such  of  its  securities  as  sre 
immediately  convertible  into  cash,  without  loss,  in  the  payment  in  full  of 
clamorous  or  alert  depositors,  and  leave  for  those  who  are  lees  vigilant^  or  who 
may  be  less  informed  of  the  situation,  the  securities  which  are  less  available^ 
and  on  which  such  loss  may  be  sustained,  as  that  the  latter  may  fail  to  realias 
the  full  amount  due  them." 

It  Is  true  that  in  the  French  Bank  ease,  53  CaL  495,  which  was  that  of  a 
savings  bank,  the  court  denied  its  jurisdiction  to  appoint  a  receiver,  either 
under  the  statute  or  at  common  law,  upon  the  application  of  a  creditor  and 
depositor;  but  that  was  not  the  case  of  a  savings  bank  pure  and  simple. 
Under  the  California  law,  a  savings  bank  may  have  a  capital  stock  and  stock- 
holders, whoso  rights  and  privileges  shall  be  distinct  from  those  of  depositors, 
and  the  directors  may  declare  dividends,  etc.  The  depositors  have^  how- 
ever, a  priority  of  payment  over  the  stockholders.  The  opinion  of  the  court 
in  this  case  does  not  ground  the  judgment  there  pronounced  upon  any  prin- 
ciples or  circumstances  peculiar  to  savings  banks  or  savings  and  loan  corpora 
tions.  The  district  court  had  appointed  a  receiver.  Its  action  was  not  attacked 
or  reviewed  upon  iappeal,  or  by  any  mode  known  to  the  law  for  the  correc- 
tion of  the  erroneous  exercise  of  an  existing  power  to  hear  and  determine  the 
action  or  proceeding.     The  case  was  brought  before  the  supreme  court  upon 
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oertiomri;  and  that  oonrt  determined  that  in  no  case  liad  the  diatriot  ooort^ 
at  the  rait  of  a  private  person,  the  power  to  appoint  a  receiver  of  a  corpora- 
tion, becanse  to  do  so,  would  necessarily  result  in  the  destruction  or  diasoln- 
turn  of  the  corporation.  The  order  of  the  lower  court  was,  therefore,  an- 
nnlled.  Where  this  decision  is  r^;arded  as  correct,  there  seems  to  be  no 
■abstantial  or  adequate  remedy  for  depositors  in  savings  and  loan  societies 
or  corporations,  particularly  in  those  corporations  having  stockholders  and  a 
oipittd  stock.  The  funds  of  the  depositors  are  usually  tenfold  greater  than 
the  amount  paid  in  by  the  stockholders.  The  deposits  are  not  special,  but 
general,  giving  rise,  according  to  the  weight  of  the  authorities,  to  the  rela- 
tion of  debtor  and  creditor  between  the  corporation  and  its  depositors.  If 
•0^  there  seems  to  be  no  jurisdiction  having  the  power  to  seize  upon  the  assets 
for  the  equitable  distribution  thereof  among  the  depositors.  The  latter  are, 
therefore,  at  any  time  likely  to  be  ruined  by  the  action  of  some  of  their  own 
nsmber,  impelled  forward  by  the  influence  of  some  financial  panic  and  by  a 
multitude  of  attachments  and  executions,  struggling  for  priority  where  there 
ought  to  be  equality,  and  by  the  unavoidable  expenses  of  litigation  and  the 
equally  unavoidable  shrinkage  attendant  upon  forced  sales  and  unusual 
financial  disturbance  and  oppression,  depleting  the  fund  out  of  which  all 
•hoald  be  paid,  and  thus  rendering  its  inadequacy  more  certain  and  more 
appalling  than  before. 


Phcenix  Fibe   Insubance  Go.  t;.  Gubnee. 

[IPaXOS  OB.97&] 

CoRBBcnoN  OF  M18TASXS  IN  POLICIES  07  Insubakgs,  as  well  as  in  wtter 
written  instruments,  is  within  the  jurisdiction  of  equity. 

Btidkkcs  aw  thx  Mibtakjb  must  be  clear  and  satisfactory. 

IdsrAXB  ui  Description  ot  Propebtt  Insured. — Where  the  memoraa  lum 
drawn  up  by  the  clerk  of  the  insurers,  called  for  insurance  on  a  "grist- 
mill," and  the  policy  when  issued  was  on  a  "  mill-house,"  the  mistake 
was  corrected  on  a  bill  filed  by  the  insured,  after  a  loss,  although  b%  read 
over  the  policy  before  he  left  the  office. 

Appeal  from  the  eqaity  court  of  the  first  circuit.  The  com- 
plainant filed  his  bill  for  the  correction  of  a  mistake  in  a  policy 
of  iDBurance  issued  to  him  by  the  defendants.  It  appeared  rhat 
on  the  application  of  the  complainant  for  an  insurance  od  his 
grist-mill,  the  defendants'  clerk  drew  up  a  memorandum,  which 
was  signed  by  the  complainant,  in  which  the  property  was  de- 
scribed as  a  "  two  story  and  a  half  frame  grist-mill,  situate  in 
the  town  of  HaTcrstraw,  on  Minisicongo  creek,  iu  Kockland 
county,  one  run  of  stone,  two  bolts,  one  spare  runner,  with 
privilege  to  use  a  stove  in  second  story."  The  policy,  when 
isBued,  described  the  property  as  a  "  frame  mill-house,  two  and 
a  half  stories  high,  situate  in  the  town  of  Haverstraw,  on  Min- 
isicongo creek,  Rockland  county,  privileged  as  a  grisi-mill 
only."    The  mill  was  burned;  and  the  defendants  having  in- 
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flisted  that  the  insurance  was  only  on  the  mill-house,  and  not  on 
the  mill  or  machinerj,  the  complainant  applied  to  them  to  cor- 
rect the  policy  to  conform  to  the  memorandum,  which  was 
refused.  This  bill  was  then  filed.  Decree,  that  the  policy  be 
corrected  in  accordance  with  the  memorandum,  from  which  the 
defendants  appealed. 

/.  L.  Graham^  for  the  appellants. 

m 

J.  Anihon,  for  the  respondent. 

The  Chancellob.  It  is  well  settled,  that  a  court  of  equity  has 
jurisdiction  to  correct  mistakes  in  policies  of  insurance,  as  well 
as  in  all  other  written  instruments:  Phil,  on  Ins.  14.  But  the 
evidence  of  such  mistake,  and  that  both  parties  understood  the 
contract  in  the  manner  in  which  it  is  sought  to  be  reformed, 
should  be  clear  and  satisfactory.  In  policies  of  insurance,  the 
label  or  written  memorandum  from  which  the  policy  was  filled  up, 
is  always  considered  of  great  importance  in  determining  the 
nature  of  the  risk  and  the  intention  of  the  parties.  Thus,  in 
Molteaux  v.  The  London  Insurance  Company,  1  Atk.  647,  Lord 
Hardwicke  held  that  a  policy  ought  to  be  rectified  agreeably  to 
the  label;  and  in  the  issues  which  he  directed  in  that  case,  the 
label  was  treated  as  the  real  contract  between  the  parties.  In 
this  case  there  is  a  substantial  difference  between  the  policy  and 
the  written  memorandum  on  which  it  was  founded.  The  one 
is  an  insurance  upon  a  grist-mill,  and  the  other  is  only  upon 
the  mill-house,  or  the  mere  covering  of  the  substantial  parts  of  the 
mill.  It  is  to  be  presumed  that  insurers  are  acquainted  with  the 
nature  of  the  property  which  they  undertake  to  insure.  If  so, 
the  defendants  must  have  known  that  no  owner  of  a  grist-mill 
would  ever  think  of  insuring  the  mill-house  only,  leaving  all 
the  substantial  parts  of  the  mill  exposed  to  certain  destruction, 
if  the  mill-house  or  covering  was  destroyed. 

The  difference  of  the  description  from  the  written  memoran- 
dum, must,  therefore,  have  been  clearly  a  mistake  of  the  clerk 
in  filling  up  the  policy,  or  an  intentional  fraud  upon  the  insured; 
and  the  latter  is  certainly  not  to  be  presumed.  Although  the 
complainant  read  over  the  policy  before  he  left  the  office,  it  is 
hardly  to  be  presumed  that  a  plain  countiyman,  unacquainted 
with  the  law  of  insurance,  would  have  noticed  or  understood 
the  difference  which  was  produced,  by  the  change  of  phrase- 
ology in  the  policy,  from  the  plain  and  intelligible  language  ol 
the  memorandum,  which  was  probably  taken  down  from  the  hgm 
of  the  insured. 
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I  think  the  decree  of  the  circuit  court  was  correct;  and  the 
same  must  be  afiSrmed,  with  coats. 


HisDiscaxmoN  nr  Poliot  of  Insubance,  Eftrct  ov. — See  a  disciunon  of 
lliis  labject  in  Fowler  v,  JBtna  Fire  Ins,  Co.,  16  Am.  Dec.  462.  In  Dow  ▼. 
WheUen^  8  Wend.  167,  it  is  held,  referring  to  the  principal  case  as  authority, 
that  although  a  memorandum  of  insurance  can  be  used  to  reform  the  policy 
in  equity,  it  can  not  be  admitted  in  evidence  at  law  to  vary  or  contradict  itb 
In  BidweU  r.  Atior  MvJhud Ins.  Co,,  16  N.  Y.,  it  is  held,  citing Phcmix  Ins.  Co. 
▼.  Oumee,  that  no  lapse  of  time  is  a  bar  to  relief  by  reforming  a  policy. 


Connolly  v.  Pakdon. 

[1  Pazos  Ob.  291.J 
IforASB  nr  WzLLb — ^Parol  Evidencb  is  admissible  to  show  who  was  intended 
by  a  bequest  made  to  one  by  a  wrong  Christian  name. 

Bill  for  a  distributive  share  of  the  estate  of  the  late  Bishop 
Connolly,  under  his  will.  After  sundry  other  bequests,  the 
testator  bequeathed  the  residue  of  his  money  to  his  "  brother 
Connao  Connolly"  and  to  his  two  sisters,  Mary  and  Ann,  n  equal 
shares.  A  codicil  executed  the  next  day  after  the  will,  gave  the 
sum  of  five  hundred  dollars '  'to  my  nephew  Cormac  Connolly,  the 
son  of  my  brother  Cormac  Connolly,  *  *  *  for  his  ecclesiastical 
education."  James  Connolly,  the  complainant,  was  the  only 
brother  whom  the  testator  had  living,  unless  his  brother  Heniy, 
who  left  the  family  residence  in  belaud  unmarried,  thirty  years 
before,  and  had  never  been  heard  of  since,  was  still  living. 
The  testator  never  had  a  brother  Cormac.  He  had,  however,  a 
nephew  named  Cormac,  the  son  of  the  complainant,  who  was 
preparing  himself  for  an  ecclesiastical  education  in  Lreland,  and 
was  the  only  nephew  of  that  name.  Other  facts  are  stated  in 
the  opinion. 

(7.  (y Conner,  for  the  complainant. 

J7.  A.  Fay,  for  the  executors. 

The  Chahgellob.  From  the  testimony  in  this  cause,  there  can 
be  no  doubt  of  the  mistake  in  the  will,  and  that  the  complain- 
ant was  intended  as  the  residuary  legatee,  who  is  described  by 
the  testator  in  the  will  as  his  brother  Cormac.  He  could  not 
have  intended  it  for  his  brother  Henry,  because  it  is  in  evidence 
that  the  testator  said  he  had  made  inquiries  for  him  in  this 
country,  but  could  hear  nothing  of  him,  and  supposed  him  to 
be  dead.  The  reference  to  this  devise  in  the  codicil,  and  the 
description  of  his  nephew  as  the  son  of  his  brother  Cormac, 
show  conclusively  that  the  complainant  was  the  legatee  intended. 
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The  cases  are  very  contradictorj  on  the  subject  of  admitting  parol 
evidence  to  correct  mistakes  in  testamentary  dispositions,  but 
this  steers  clear  of  the  decisions  in  those  cases  where  the  ad- 
mission of  parol  evidence  has  been  most  restricted.  If  a  legacy 
was  given  by  a  testator  to  his  brother  John,  and  it  turned  oat  in 
evidence  that  he  had  but  one  brother,  whose  name  was  James, 
there  could  be  no  doubt  that  the  latter  would  be  entitled,  be- 
cause the  description  of  brother  in  that  case  would  alone  be 
sufiScient,  and  the  name  might  be  rejected  as  surplusage.  In 
this  case,  the  legal  presumption  is  that  Henry  was  dead,  and  that 
James  was  the  only  brother,  and  that  the  testator,  in  fact,  be- 
lieved  so  at  the  time  he  made  his  will.  Again,  the  codicil  showB 
that  the  father  of  his  nephew,  Cormac,  was  the  brother  whom 
the  testator  intended  as  the  object  of  his  bounty.  In  Thomas 
V.  Stevens,  4  Johns.  Oh.  607,  the  late  Chancellor  Kent  went  mach 
farther,  and  permitted  a  person  not  named  or  described  at  all  in 
the  will,  to  take  a  legacy,  upon  evidence  that  she  was  the  person 
intended,  there  being  no  person  of  the  name  mentioned  in  the 
will. 

The  complainant  is  entitled  to  one  third  of  the  residuum  of 
the  estate  of  the  testator;,  but  the  executors  were  justified  in 
submitting  this  question  to  the  court,  and  must^  therefore,  be 
allowed  to  retain  their  costs  out  of  the  same. 


HaGGARTY  V.  PiTTMAN. 

ll  PAZas  Ob.,  298.] 

AflSiONMSNT  BY  DzBTOB  TO  INSOLVENT  AssiONEB. — ^Where  a  fkilixig  debtoT 
makes  an  aasignment  to  an  insolvent  assignee  in  trust  for  creditors,  the 
court  will  appoint  a  rooexver  to  take  charge  of  the  property  on  the  appli- 
cation of  the  creditors. 

Assignment  to  Surety  for  his  Indemnity. — Where  an  asaignmetit  ia  made 
to  a  surety  for  his  indemnity,  the  creditor  has  an  equitable  claim  apon 
the  fund  for  the  payment  of  his  debt»  and  the  assignee  can  not  diTert  it 
to  any  other  purpose. 

Bill  by  creditors  of  Strong  and  Bovee,  defendants,  praying 
an  account  and  satisfaction  of  their  debts  out  of  sundry  de- 
mands assigned  by  the  said  Strong  and  Bovee  to  Pittman,  and 
for  an  injunction  and  receiver  on  the  ground  of  Pittman's  in* 
solvency.  It  appeared  that  Strong  and  Bovee  were  indebted  to 
Pittman  for  certain  money  lent,  and  to  the  complainants  on 
sundry  notes  on  which  Pittman  was  indorser,  and  that  the  said 
Stroug  and  Bovee,  having  failed,  had  assigned  to  Pittman,  to 
nay  the  money  due  Lim,  and  to  secure  him  from  liability  on  hia 
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indoraemeDts,  sandiy  demands  against  other  persons.  Pittman 
filed  an  affidavit  denying  any  intention,  to  misapply  the  f  unds, 
and  alleging  that  he  had  not  collected  enough  to  pay  the 
amount  dne  him. 

if.  0.  Patieraon^  for  the  complainants,  cited  Bank  of  Augusta 
y.Throap,  18  Johns.  505;  MoneU  v.  Smiih,  5  Cow.  441;  MauU  v. 
Uarrigon,  1  Eq.  Cas.  Abr.  93. 

8,  A,  Fooi,  contra^  cited  Orphan  Asylum  Society  ▼.  MoOarty^  1 
Hopk.  429. 

The  Chakcellob.  The  allegation  in  the  bill,  that  Pittman  is 
insolvent,  is  not  denied  in  his  affidavit  This  coart  will  never 
for  a  moment  sanction  the  idea  that  debtors  in  failing  circum- 
stances shall  be  permitted  to  put  their  creditors  in  the  power  of 
an  insolvent  assignee,  by  a  voluntary  assignment  of  their  prop- 
erty to  him,  although  it  is  expressed  to  be  for  the  payment  of 
their  debts,  or  for  his  indemnity  against  prior  responsibilities. 
They  may  lawfully  prefer  one  creditor  to  another,  and  indem- 
nify their  sureties  in  preference  to  either;  but  they  have  no 
equitable  right  to  jeopardize  the  honest  claims  of  any  by  assign- 
ing their  property  to  trustees  who  are  irresponsible.  And  the 
proper  course  for  this  court  in  such  cases  is  to  appoint  a  re* 
ceiver  on  the  application  of  the  parties  for  whose  benefit  the 
fond  is  assigned.  Where  the  assignment  is  to  a  surety  for  his 
indemnity,  the  creditor  has  an  equitable  claim  upon  the  fund 
for  the  payment  of  his  debt;  and  the  surety  has  no  right  to  di- 
vert it  to  any  other  object:  Bank  of  Auburn  v.  Throop,  18  Johns. 
605;  JUaule  v.  Earrisan,  1  Eq.  Ca.  Abr.  93;*  11  Tes.  Jun. 
22;  5  Bac.  Abr.,  tit.  Obligation,  D,  4. 

In  this  case,  the  assignee  is  personally  responsible  for  the 
payment  of  the  complainant's  debts,  and  can  not,  therefore, 
claim  to  retain  the  demands  assigned  until  they  pay  his  private 
debt  dne  from  the  assignor.  A  receiver  must  be  appointed 
vith  the  usual  powers,  and  a  reference  to  a  master  is  directed 
to  appoint  a  suitable  person  and  to  decide  as  to  the  amount  and 
competency  of  sureties  to  be  given.  But  the  defendant,  Pitt- 
man, is  not  required  to  pay  over  the  money  actually  collected 
by  him  under  the  assignment,  except  so  far  as  it  exceeds  the 
amount  of  his  own  debt. 


Gted  to  the  effect  that  indemnity  or  collateral  aecarity  to  a  surety  inuzes 
to  the  henetit  of  the  payee:  CUirh  v.  Ely,  2  Sandf.  Gh.  168;  PraU  v.  AdatM, 
7  Pkige,  627;   Wright  v.  Auttin,  66  Barb.  13. 

1.    JVoiire  T.  Harriton,  1  Eq.  Om.  Abr.  M. 
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Beck  v.  Bukdett. 

tl  Paiok  Ch.  306.] 

Equitable  Relief  against  OBSTRUcnoir  to  Execution. — ^A  creditor  hsnng 
obtained  a  specific  lien  on  property  subject  to  ezecntion,  by  iaaiiiiig  hii 
execution,  may  file  a  bill  here  to  remove  a  fraudulent  obstruction  to  the 
sale. 

PSOPERTT  NOT   SUBJECT  TO  EXECUTION  AT  LaW  CAN  BE  REACHED  in  equity 

only  by  the  creditor?s  shearing  that  his  legal  remedies  are  ezhaotted  by 
an  actual  return  of  his  execution  unsatisfied. 

Bill  Filed  beio&b  the  Actual  Return  of  the  execution^  in  such  a  case,  ii 
IRsemature. 

BBSdiric  Lien  on  PBOFXirrT  not  Liablb  to  Execution  is  not  obtained  by 
the  issuing  or  return  of  an  execution,  but  only  by  filing  a  bill  in  equity 
after  the  execution  is  returned  unsatisfied. 

Excessive  Assignmbitt  vor  Benefit  of  Part  of  Creditors. — ^Where  an  un- 
reasonable amount  of  property  is  assigned  by  a  failing  debtor  for  the 
benefit  of  part  of  his  creditors,  fraud  may  be  inferred. 

Mere  Hypothehoal  Reservation  of  the  Surplus  to  the  assignor,  in  such 
a  case,  where  it  is  not  probable  that  there  will  be  an  excess,  will  not  vi- 
tiate the  assignment. 

Provision  for  an  Insolvent's  Faioly,  in  a  General  Assionment  of  hii 
property,  renders  it  void  as  to  creditors  not  assenting  thereto. 

Bill  by  a  creditor  to  set  aside  as  fraudulent  an  assignment 
made  by  his  debtor.  The  facts  were:  The  complainant  had  ob- 
tained judgment  against  B.  G.  Burdett,  one  of  the  defendants, 
on  a  bona  fide  debt  upon  which  a  fieri  facias  was  issued.  The 
bill  was  filed  after  the  return  day,  but  before  the  return  of  the 
writ,  which  was  afterwards  returned  unsatisfied.  The  defend- 
ant failed  before  the  commencement  of  the  plaintiff's  action  at 
law,  and  assigned  his  property  to  J.  Burdett,  his  co-defendant 
in  the  present  suit,  in  trust,  to  collect  and  dispose  of  the  same, 
and  apply  the  proceeds  to  the  payment  of  certain  creditors 
named,  and  pay  the  residue,  if  any,  to  the  assignor.  The  as- 
signee had  goods,  still  unsold,  to  the  value  of  six  hundred  dol- 
lars when  the  bill  was  filed.  The  complainant  asked  that  the 
assignment  be  set  aside,  the  remaining  goods  applied  to  the 
payment  of  his  judgment,  and  that  J.  Burdett  be  decreed  to 
pay  the  balance  of  the  judgment  out  of  the  proceeds  of  other 
property  obtained  under  the  assignment.  Other  facts  are  stated 
in  the  opinion. 


G.  Baldwin,  for  the  complainant,  contended:  1.  That  the 
sigument  was  void  because  it  did  not  provide  for  all  the  credit- 
ors, and  reserved  the  surplus  to  the  assignor,  and  this  reserva* 
tiou  being  void,  it  was  void  in  toio:  Machie  v.  Cairns,  5  Cow. 
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547  [15  AnL  Dec.  477];  2  Kent  Com.  421;  and  that  the  prop«> 
ertj  assigned  in  this  ease  exceeded  the  defate  it  was  meant  to 
secure,  and  the  reserration. in  the  assignmeot.^owed  that  this 
was  the  understanding  of  the  parties:  Byslop  v.  Clarke,  14 
Johns.  458;  Austin  y.  BeU,  20  Id.  442  [11  Am.  Dee.  2ffJ],per 
Spencer,  0.  J. ;  2.  That  a  creditor  is  not  bound  to  levy  on  prop- 
erty fraudulently  assigned  before  applying  for  equitable  relief: 
Eadden  v.  Spader,  20  Johns.  554,  572,  573,  per  Piatt;  J. ;  Dono* 
tan  Y.  Finn,  Hopk.  77  [14  Am.  Deo.  531];  3.. That  it  was  not 
necessary  that  the  execution  should  have  been  actually  returned 
before  filing  the  bill,  but  it  was  enough  that  the  retora  day  had 
passed,  and  that  there  was  no  property  which  the  writ  could 
reach:  Mitf.  PL  102  (3d  Lond.  ed.);  3  Atk.  300;  Coop.  Eq.  PL 
149  (let  ed.);  Brinckerhoff  m ,  Brown,  4  Johns.  Ch.  671;  WiUxamB 
T.  Brcvm,  Id.  682,  centra,  the  dictum  in  Bdkh  v:  WiaMU,  1  P. 
Wms.  445. 

J.  L.  Mason,  for  the  defendants,  claimed:  1.  Thai*  there  was 
no  fraud  in  fact  in  this  case,  and  there  being  no  absolute  reser* 
tation  in  favor  of  the  assignor,  there  was  no  fraud  in  law,  and 
that  the  reservation  here  was  mere  surplusage,  since,  if  there  was 
a  surplus,  a  resulting  trust  would  arise  in  the  debtor's  favor  any^ 
how:  Wilkes  v.  Ferris,  5  Johns.  335  [4  Am.  Dec.  364];  Wilder  v. 
Winne,  6  Cow.  284;  Hendricks  v.  RoUnsm,  2  Johns.  Gh.  288;  and 
that  only  a  manifestly  excessive  assignment  for  a  particular  cred- 
itor  would  be  void,  even  though  there  should  happen  to  be  a  sur- 
plus: Stevens  v.  Bell,  6  Mass.  339;  2.  That  it  did  not  appear  aud 
would  not  be  presumed  that  the  assignment  here  embraced  all 
the  debtor's  property:  Wilkes  v.  Ferris^  5  Johns»  335  [4  Am. 
Dec.  364];  3.  That  the  bill  was  prematurely  filed,  as  the  cred- 
itor was  bound  to  show  his  legal  remedy  exhausted  by  the  re- 
turn  of  the  execution  unsatisfied:  Brinckerkoff  v.  Brown,  4 
Johns.  Ch.  671 ;  WtUiams  v.  Broum,  Id.  681;  McDermvU  v.  Strmg, 
Id.  691;  Hodden  v.  Spader,  20  Johns.  554;  Angel  v.  Draper,  1 
Vem.  399. 

The  Chahokllob.  The  defendants  deny  all  actual  fraud  in 
relation  to  the  assignment,  and  there  is  no  evidence  from  which 
it  can  be  inferred;  therefore,  the  only  questions  of  any  impor- 
tance in  this  case  are  as  to  the  right  of  the  complainant  to  com- 
mence proceedings  here  before  the  execution  was  returned  by 
the  sheriff,  and  whether  the  assignment  is  void  in  consequence 
of  the  reservation  of  the  surplus  to  the  assignor,  without  makiug 
any  provision  for  the  payment  of  the  complainant's  debt.  There 
are  two  classes  of  cases  where  a  plaintiff  is  permitted  to  come 
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into  this  court  for  relief  after  he  has  proceeded  to  judgment  and 
execution  at  law  without  obtaining  satisfaction  of  hia  debt.  In 
one  case,  the  issuing  of  the  execution  gives  to  the  plaintiff  a 
lien  upon  the  property,  but  he  is  compelled  to  come  here  for 
the  purpose  of  removing  some  obstruction  fraudulently  or  iu- 
« equitably  interposed  to  prevent  a  sale  on  the  execution.  In  the 
other,  the  plaintiff  comes  here  to  obtain  satisfaction  of  his  debt 
out  of  the  property  of  the  defendant,  which  can  not  be  reached 
by  execution  at  law.  In  the  latter  case,  his  right  to  relief  here 
depends  upon  the  fact  of  his  having  exhausted  his  legal  reme- 
dies without  being  able  to  obtain  satisfaction  of  his  judgment. 
In  the  first  case,  the  plaintiff  may  come  into  this  court  for  relief 
immediately  after  he  has  obtained  a  lien  upon  the  property  by 
the  issuing  of  an  execution  to  the  sheriff  of  the  county  where 
the  same  is  situated,  and  the  obstruction  being  removed,  he 
may  proceed  to  enforce  the  execution  by  a  sale  of  the  property, 
although  an  actual  levy  is  probably  necessary  to  enable  him  to 
hold  the  property  against  other  execution-creditors  or  bona  fide 
purchasers.  Angel  v.  Draper,  1  Yern.  899,  and  Shirley  v.  WaUs, 
3  Atk.  200,  are  cases  of  this  description.  In  the  first,  a  fraud- 
ulent assignment  was  interposed  to  prevent  a  sale  of  the  de- 
fendant's property  on  execution,  and  in  the  last  case  it  became 
necessary  to  redeem  a  term  for  years  in  a  leasehold  property 
from  the  lien  of  a  prior  mortgage.  In  both  theee  cases  the 
plaintiffs  were  allowed  to  come  into  equity  for  relief  before  the 
executions  were  returned  unsatisfied.  McDermuit  v.  Sirtmg,  4 
Johns.  Oh.  687,  belongs  to  the  other  class  of  oases,  for  although 
an  attempt  was  made  to  levy  the  execution  upon  the  defendant's 
interest  in  the  vessel  assigned,  it  is  clear  he  had  no  interest 
which  was  a  proper  subject  of  seizure  and  sale  on  the  execution. 
The  issuing  of  an  execution,  or  even  a  formal  levy,  can  create 
no  lien  upon  a  chose  in  action,  or  a  mere  equitable  interest  in 
personal  property,  which  is  not  liable  to  be  sold  on  execution. 
In  such  cases,  the  actual  return  of  the  execution  unsatisfied  is 
necessary  to  give  this  court  jurisdiction  to  decree  satisfaction 
out  of  the  equitable  property  of  the  defendant.  Such  is  the 
construction  recently  adopted  by  the  legislature  in  such  cases: 
B.  S.,  part  3,  c.  1,  tit.  2,  sec.  38;  and  a  similar  principle  is 
adopted  in  that  part  of  the  revised  statutes  which  enables  cred- 
itors to  reach  the  equitable  interest  of  persons  holding  lands 
under  contracts  for  the  purchase  thereof:  Id.  part  2,  c.  1,  tit 
4,  sec.  4.  In  all  these  cases,  where  the  property  is  not  liable 
to  an  execution  at  law,  the  plaintiff  obtains  no  lien  upon  the 
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property  or  fund  by  the  issuing  or  return  of  the  execution.  But 
it  is  the  filing  of  the  bill  in  equity,  after  the  return  of  the  exe- 
cution at  law,  which  gives  to  the  plaintiff  a  specific  lien:  Per 
Lord  Hardwicke  in  EdgeU  ▼.  Haywood^  3  Atk.  357.  The  bill  in 
this  case  contains  the  proper  allegation  that  the  execution  had 
been  returned  unsatisfied.  The  fact  is  denied  by  the  answer, 
and  the  evidence  in  the  case  supports  that  denial.  The  bill, 
therefore,  was  prematurely  filed,  and  no  relief  can  be  granted 
thereon  except  as  to  the  goods  which  remained  unsold  at  the 
time  of  the  execution  issued.  If  the  assignment  was  fraudulent^ 
they  are  liable  to  be  seized  and  sold  on  the  execution.  J.  Bur- 
dett  has  since  sold  the  goods,  and  if  he  improperly  covered 
them  from  a  levy  and  sale  by  the  sheriff,  he  must  account  to  the 
plaintiff  for  their  value.  It  therefore  becomes  necessary  for  the 
court  to  examine  the  other  question  in  this  cause. 

If  a  debtor  in  failing  circumstances  makes  an  assignment  of 
his  property  for  the  benefit  of  part  of  his  creditors  only,  and  the 
value  of  the  property  assigned  is  more  than  the  parties  could 
have  reasonably  supposed  necessary  to  satisfy  the  claims  of 
those  creditors,  fraud  may  be  inferred  from  that  circumstance 
alone,  unless  a  satisfactory  excuse  is  shown  for  the  transfer  of 
the  excess.  But  in  this  case  it  was,  at  the  time  of  the  assign- 
ment,  and  still  is,  doubtful  whether  the  property  assigned  was 
sufficient  to  satisfy  the  claims  of  the  creditors  for  whose  benefit 
the  assignment  was  made.  Their  debts  were  rising  of  twenty- 
six  thousand  dollars,  and  the  whole  nominal  amount  of  property 
and  demands  assigned,  including  twenty-one  thousand  dollars 
of  outstanding  claims,  is  short  of  thirty-four  thousand  dollars. 
It  was,  therefore,  not  probable  there  would  be  any  excess,  after 
making  due  allowance  for  bad  debts,  and  deducting  the  ex- 
penses of  collection,  and  of  executing  the  trust. 

Does,  then,  a  mere  hypothetical  reservation  of  the  surplus,  if 
any  there  should  be,  to  the  assignor,  vitiate  the  assignment  ?  It 
certainly  does  not  alter  the  legal  liability  of  the  assignee,  be- 
cause, without  that  provision,  he  would  in  equity  be  compelled 
to  account  for  the  surplus.  In  Wilkes  db  Fontaine  v.  Ferris^  5 
Johns.  335  [4  Am.  Dec.  364],  it  was  settled  that  an  implied 
reservation  of  the  residue  to  the  assignor  did  not  render  the 
assignment  void;  and  in  Stevens  and  others  v.  BeU^  6  Mass. 
339,  and  in  Passmore  v.  Mdridge,  12  Serg.  &  R.  198,  although 
express  reservations  of  the  surplus  were  made  to  the  assignors, 
the  assignments  were  sustained.  The  case  of  Mackie  v.  Cairns, 
i  Cow.  547  1 15  Am.  Dec.  477],  establishes  the  principle  that 
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ftn  insolvent  can  not  legally  make  a  provision  for  himself  or 
family,  even  for  a  limited  period^  ont  of  the  property  which  be- 
longs to  his  creditors;  and  that  such  a  provision,  contained  in  a 
general  assignment  of  his  property,  rendered  the  assignment 
void  as  against  creditors  who  had  not  assented  thereto.  Bat  on 
a  careful  review  of  the  cases  on  this  suhject,  I  am  satisfied  that 
the  assignment  complained  of  in  this  case  was  a  valid  instru- 
ment, and  that  it  does  not  come  within  the  principle  of  the  de- 
cision in  Machie  v.  Cairns  [15  Am.  Dec.  477]. 

The  bill  in  this  cause  being  prematurely  filed,  the  complainant 
is  not  in  this  suit  entitled  to  an  account  and  satisfaction  of  his 
debt,  out  of  the  surplus  of  the  assigned  property,  if  any  there 
should  be.     His  bill  must,  therefore,  be  dismissed  with  costs. 


Referrjed  to  as  AxTTHORrnr,  that  a  creditor  as  to  whom  a  deed  is  void 
may,  as  soon  as  he  has  obtained  a  judgment  which  is  a  lien  npon  the  land,  file 
a  bill  to  set  the  deed  aside:  Mohawk  Bank  ▼.  Attcater,  2  Paige,  58;  Clarkaon 
V.  De  Peysier,  3  Id.  322;  Loomis  v.TiJt,  16  Barb.  647;  that  retam  of  the 
execation  unsatisfied  is  necessary  to  give  the  court  jurisdiction  to  decree  satis- 
faction out  of  equitable  assets:  McEkoain  v.  WilUs,  3  Paige,  607;  S.  C,  9 
Wend.  566;  Dunlevy  v.  Talbnadge,  29  How.  Pr.  400;  S.  C,  32  N.  Y.  459; 
Owen  ▼.  Dupignac,  9  Abb.  Pr.  185;  that  a  complainant's  right  in  equity  de- 
pends on  his  having  exhausted  his  legal  remedy:  Child  ▼.  Brace,  4  Paige,  310; 
that  an  equitable  lien  is  not  acquired  in  such  a  case  until  the  bill  has  been 
filed:  Lawrence  v.  Bayard,  7  Paige,  76;  BoynUm  v.  Bawaon,  1  Clarke's  Ch. 
691;  Watson  v.  Le  Bow,  6  Barb.  486;  Myrick  v.  Selden,  36  Id.  22;  that  as  re- 
spects personal  property  the  complainant  can  get  no  lien  until  execation  has 
been  issued:  Spear  v.  WardtU,  2  Barb.  Ch.  301;  Bramard  ▼.  Cooper,  10  N. 
Y.  360;  Shaw  v.  Dwighl,  27  Id.  249,  per  Denio^  C.  J.,  250;  per  Marvin,  J., 
dissenting.  In  Storm  v.  Waddell,  2  Sandf.  Ch.  612,  the  principal  case  waa 
referred  to  as  holding  a  different  doctrine  from  Donovan  v.  Fmn^  14  Am.  Deo. 
631. 


SxjEFEEN  V.  Johnson. 

ri  PAZoa  Ob.  450  J 

MoBTGAGB  Sales  will  bb  Contbolled  by  the  court  so  that  no  injustice  will 
be  done  to  cither  party,  and  a  part  or  the  whole  of  the  property  sold  as 
may  best  conduce  to  that  end. 

Weebb  only  1'abt  of  the  T>ebt  is  Dub,  a  sale  of  the  whole  property  is  not 
a  matter  of  course,  but  if  the  person  in  possession  is  not  responsible  for 
the  debt,  and  the  security  is  insufficient,  the  sale  of  the  whole,  or  so 
much  as  may  be  necessary  to  pay  the  entire  debt  and  costs,  will  be  or- 
dered, unless  the  defendant  pays  the  installment  due  or  gives  seciuity 
for  the  payment  of  the  residue. 

MoBTGAGED  Pbopebtt  SHOULD  BB  SoLD  TOGETHEB  or  in  parcels,  Whichever 
will  produce  the  highest  sum. 
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Bill  of  foreclosnre.  After  a  decree  referring  it  to  a  master  to 
compate  the  amount  due  on  the  mortgage,  and  for  a  sale  of  the 
premises,  and  after  the  confirmation  of  the  master's  report,  the 
defendant,  Johnson,  having  heretofore  appeared  and  had  notice 
of  the  proceedings,  presented  a  petition  stating  that  only  part 
of  the  debt  was  due;  that  he  had  purchased  part  of  the  premises; 
and  that  thej  were  so  situated  that  they  could  be  sold  in  parcels. 
He  accordingly  prayed  that  only  enough  should  be  sold  to  pay 
the  amount  now  due.  The  complainant  filed  an  affidavit  show- 
ing that  the  security  was  inadequate;  that  the  defendants  had 
committed  waste,  and  that  the  property  would  bring  most  if  sold 
together. 

W,  A,  Seeley,  for  the  complainant. 

8.  M.  Filch,  for  the  defendant  Johnson. 

The  Chakcellob.  In  cases  of  mortgage  sales,  this  court  will 
control  and  regulate  the  proceedings  so  that  no  injustice  shall 
be  done  to  either  party.  And  the  court  may  order  the  whole  or 
a  part  of  the  mortgaged  premises  to  be  sold  as  shall  be  most 
condocive  to  that  end.  It  is  not  a  matter  of  course  to  order 
the  whole  property  to  be  sold  where  only  part  of  the  mortgage 
money  is  due;  but  it  may  frequently  be  necessary,  to  prevent 
injastice.  If  the  person  in  possession  is  not  responsible  for  the 
debt,  and  the  premises  are  not  a  sufficient  security,  the  sale  of 
two  thirds  of  the  property  might  be  necessary  to  pay  a  moiety 
of  the  debt  which  has  fallen  due;  and  the  defendant  would  re- 
tain possession  of  the  residue  of  the  property,  and  put  the  rents 
and  profits  in  his  own  pocket  until  the  other  installments  fell 
doe,  leaving  the  complainant  remediless  as  to  a  great  part  of 
the  remainder  of  his  debt.  In  such  cases,  the  whole  of  the 
premises,  or  so  much  as  is  necessary  to  pay  the  whole  debt  and 
costs,  should  be  sold,  unless  the  defendants  choose  to  pay  the 
amount  of  the  installment  which  is  due,  before  the  sale,  or  will 
give  security  that  the  residue  of  the  mortgage  money  shall  be 
I>aid  when  it  falls  due.  In  Campbell  v.  Maconib,  4  Johns.  Ch.  534, 
all  the  money  which  had  become  due  was  paid  before  the  appli- 
cation to  this  court  to  stay  the  proceedings. 

The  defendant,  Johnson,  may  have  an  order  directing  the 
master  not  to  proceed  and  sell  if  the  amount  now  due  and  the 
costs  are  paid  before  the  day  of  sale,  or  to  sell  only  so  much  of 
the  property  as  will  satisfy  that  amount,  provided  the  defend- 
ants^  or  either  of  them,  give  to  the  complainant  Rufficif^nt  ppnn- 
city,  to  be  approved  of  by  the  master,  that  the  sums  yet  lo  tau 
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due  shall  be  paid.  Bat  as  the  proceedings  on  the  part  of  the 
complainant  have  been  perfectly  regular,  the  defendant,  John- 
eon,  must  pay  the  costs  of  resisting  his  application.  It  is  the 
duty  of  the  master  in  all  cases,  unless  otherwise  specially  di- 
rected, to  sell  the  premises  either  together  or  in  parcels,  as 
he  shall  think  best  calculated  to  produce  competition,  and  en- 
hance the  value  on  the  sale. 


That  the  court  may  decree  a  sale  of  the  whole  premiaes  where  it  wiU  bo 
inoet  beneficial,  see  Oregary  r,  CampbeU^  16  How.  Ft.  422,  citing  the  fore- 
foing  deciaion.  As  to  sides  en  ma»$e  on  ezeoation,  see  WUmm  y.  TVoi^y,  14 
Am.  Dea  569,  and  note. 


Sweet  v.  Gbeen. 

[1  Paxox  Oh.  473.] 

CovENAirr  Inskbted  bt  Fraud  ob  Miettakb. — A  covenant  of  wairanty 
against  all  persons  claiming  under  the  grantor,  inserted  in  a  qnitdaim 
deed  by  frand  or  mistake,  innres  to  the  benefit  of  a  bona/UU  porchaser 
from  the  grantee,  without  notice,  and  yests  in  him  the  original  grantor's 
after-acquired  legal  title,  which  will  not  be  divested  by  subsequent  tiotioe 
to  the  purchaser  or  his  assigns,  and  such  covenant  will  not  be  atriekeB 
out  on  a  bill  filed  by  the  coven%ntor. 

PuBOHASEB  undbb  A  Juix^MBirT  acquires  all  the  right  of  the  judgQient- 
debtor  in  the  premises,  and  no  equity  can  be  set  up  against  him  <m  ac- 
count of  notice  which  did  not  exist  against  the  debtor. 

Bill  to  amend  a  conveyance  by  striking  out  a  covenant  of 
warranty  contained  therein,  on  the  ground  that  it  was  inserted 
by  fraud  or  mistake.  The  facts  were:  The  complainant,  having 
received  a  conveyance  of  certain  land  from  one  Jonathan  Oreen 
by  way  of  mortgage,  subsequently  agreed  to  take  part  of  the 
land  at  an  appraised  valuation,  and  to  pay  the  excess  over  his 
mortgage,  if  any,  as  well  as  to  convey  the  rest  of  the  land  to 
one  John  Oreen,  it  being  understood  that  he  had  not  the  legal 
title,  but  that  he  was  to  give  as  good  a  title  as  he  got  from  Jon- 
athan Green.  He  executed  a  quitclaim  deed  of  the  said  prem- 
ises to  Joseph  Oreen  accordingly,  but  there  was  inserted  therein 
a  covenant  of  warranty  against  all  persons  claiming  by  or  under 
the  grantor.  This  was  the  covenant  which  the  bill  asked 
should  be  stricken  out  as  having  been  inserted  by  fraud  or  mis- 
take. The  land  embraced  in  said  quitclaim  deed,  after  sundiy 
mesne  conveyances,  was  conveyed  to  David  and  Ghreen  Crandall 
with  warranty  in  1813.  In  1815,  Green,  the  defendant  in  this 
suit,  recovered  a  judgment  against  the  Grandalls,  under  which 
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he  obtained  a  conyeyance  of  the  premiaes  from  the  sheriff.  The 
oomplainaDt,  however,  obtained  poBsession  under  a  junior  judg- 
ment against  the  Crandalls.  The  legal  title  to  the  land  was  in 
Stephen  Yan  Rensselaer  until  1816,  when  it  was  conveyed  to 
the  complainant,  who,  when  the  mortgage  was  originally  made 
to  him  by  Jonathan  Green,  was  authorized,  in  case  of  non-pay- 
ment, to  receive  the  deed  from  Yan  Rensselaer  in  his  own  name. 
The  complainant  now  claimed  title,  but  supposing  himself  es- 
topped by  the  covenant  above  mentioned,  filed  this  bill  to  get 
rid  of  the  same. 

A.  Van  Vechien  and  J,  P.  Guahman,  for  the  complainant,  in- 
sisted that  the  covenant  was  inserted  by  fraud  or  mistake,  and 
ought  not  to  prevail  against  the  complainant's  recently-acquired 
legal  title,  and  no  lapse  of  time  was  a  bar  to  relief  for  fraud  : 
Cooke  V.  Clayworth,  18  Yes.  16;  Nichol  v.  Tniatees  of  HurUing- 
ion,  1  Johns.  Gh.  166,  177. 

2>.  Buel^jun,,  and  Z>.  Oardner,  for  the  defendant,  contended: 
1.  That  a  mistake  could  not  be  corrected  so  as  to  defeat  the  in- 
tention of  the  parties:  Lyman  v.  United  Ins,  Co.,  17  Johns.  377; 
Maine  v.  Adminvstraior  of  Dichinaon,  2  Desau.  191;  2.  That  the 
defendant  purchased  &ona,/^  without  notice  that  relief  was  barred 
by  lapse  of  time,  and  that  ignorance  of  the  effect  of  a  covenant 
which  had  been  read  could  not  be  set  up:  Anderson  v.  Roberts, 
18  Johns.  531;  FieUiher  v.  Peck,  6  Cranch,  133;  Sugden,  661;  1 
Mad.  Ch.  206;  Jackson  v.  Henry,  10  Johns.  185  [6  Am.  Dec. 
238J;  Stark.  Ev.,  pt.  4,  1018-1020;  Jones  v.  Statham,  3  Atk.  389; 
Exetndors  of  Oetman  v.  BeardsLey,  2  Johns.  Ch.  274;  King  v.  Bald- 
win, Id.  557;  Lyman  v.  United  Ins.  Co,,  Id.  630;  Imham  v.  Child, 
1  Bro.  G.  C.  93;  SheUbrime  v.  Inchequin,  Id.  341;  WendeU  v.  Van 
Bensselaer,  1  Johns.  Ch.  354;  Storrs  v.  Barker,  6  Id.  166  |10 
Am.  Dec.  816];  1  Amb.  101;  Gregory  v.  Gregory,  Coop.  Ch.  201; 
Bonny  v.  Bidgard,  1  Cox  Ch.  145;  Morse  v.  RoyaU,  12  Yes.  373, 
377;  Davone  v.  Ihnning,  2  Johns.  Ch.  252;  UnderhiU  v.  Van 
CarOandi,  Id.  362. 

The  CHAircEUiOB.  There  are  several  substantial  objections  to 
the  complainant's  claim  to  amend  the  original  conveyance  by 
striking  out  the  covenant.  At  the  time  he  obtained  his  convey- 
ance of  the  legal  title  from  S.  Yan  Rensselaer,  Crandall  was  in 
possession  as  a  bona  fide  purchaser  of  the  premises  by  divers 
mesne  conveyances  from  the  complainant's  grantee,  and  without 
any  notice  of  the  alleged  fraud  or  mistake.  The  moment,  there- 
lore,  that  Yan  Rensselaer's  deed  was  given  by  the  covenant  ol 
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warranty  in  the  conveyance  of  Sweet,  Crandall  became  Tested 
with  a  perfect  title  in  the  half  acre,  and  snbBequent  notice  to 
him  or  his  assigns  could  not  divest  that  title;  Green,  who  ob- 
tained the  property  under  the  judgment  against  Craudall,  ob- 
tained all  the  right  which  the  latter  had  in  the  premises,  and  no 
equity  can  be  set  up  against  him  on  account  of  notice:  Jackson 
V.  McChesney,  7  Cow.  360  [7  Am.  Dec.  521].  Independent 
of  this  legal  objection,  I  am  satisfied  from  the  testimony  that 
the  effect  of  the  covenant,  under  the  circumstances,  produces 
the  exact  state  of  things  contemplated  by  the  parties;  and  if  it 
had  not  been  inserted,  the  defendant  would  have  been  entitled 
in  equity  to  a  quitclaim  from  the  complainant  of  the  title  ac- 
quired under  the  conveyance  from  Yan  Rensselaer,  And  the 
weight  of  proof  also  is,  that  the  covenant  was  knowingly  and  in- 
tentionally inserted  for  the  purpose  of  vesting  the  title  in  the 
grantee  whenever  a  conveyance  for  the  whole  lot  should  be  ob- 
tained from  Yan  Bensselaer,  the  nominal  owner. 
The  bill  must  be  dismissed,  with  costs. 


Covenants  ninning  with  the  land  are  a  part  of  the  title,  and  pass  to  a 
chaser  at  sheriff's  sale:  Sheridan  ▼.  Hou&e^  4  Keyes,  692;  par  Giovar,  J.,  dia^ 
lenting  and  citing  the  principal  case. 


DuBELL  V.  Haley. 

[1  Pazos  Ob.  i92.] 

■ 

Ck>NCBAIiBfBNT  OV  HIS  INSOLVENCY  BY  A  PUBCHASBK  of  gOOds,  who  obtaUIS 

possession  without  intending  to  pay  for  them,  is  a  fraud,  and  the  prop* 
erty  does  not  pass. 
Bona  Fide  Puschaser  ibom  the  Fraudulent  Vendee  in  snch  a  caasb 
having  paid  for  the  goods  without  notice  of  the  fraud,  will  be  protected. 

PUBCHASBB  HAVING  SUFFICIENT  NOTICB  TO  FUT  HIM  IN  InQUIBY   is    not  a 

honafde  purchaser. 
Purchase  of  Goods  by  an  Insolvent,  with  a  view  to  subjecting  them  to 
an  execution  which  has  been  issued  imoiediately  after  a  oonfeaskm  ol 
judgment  to  a  friend,  is  a  fraud,  and  the  execution  creditor  will  not  be 
permitted  to  hold  the  goods. 

Bill  by  the  vendors  of  certain  goods  to  set  aside  the  sale  as 
fraudulent,  and  to  obtain  a  restoration  of  the  goods.  The  facts 
were :  The  defendant,  Haley,  on  August  7, 1826,  being  insolvent, 
gave  a  judgment-bond  to  the  defendant  Turner,  to  secure  a  real  or 
pretended  debt  of  three  thousand  dollars.  Judgment  was  im- 
mediately entered  and  execution  issued,  and  Turner  took  pos- 


/ 
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session  of  Haley's  store.  Haley,  on  the  eighth  and  ninth  of 
August,  purchased  the  goods  now  in  controversy  from  the  com- 
plainants, and  took  them  to  the  store,  "where  they  were  levied 
on  under  Turner's  judgment,  and  at  the  sale  Turner  became  the 
purchaser. 

D.  SddeUf  for  the  complainants,  claimed  that  where  a  pur- 
chaser boys  goods  with  a  view  to  subjecting  them  to  an  execu- 
tion, or  conceals  the  fact  that  he  is  insolvent,  it  is  a  fraud :  Van 
Cl&fy.  Fkel,  15  Johns.  147;  Gross  v.  Peters,  1  Greenl.  376  [10 
Am.  Dec.  78];  2  Kent.  Com.  404. 

S.  B.  H.  Juddh,  contra. 

The  Chanoellob.  This  is  a  clear  and  palpable  case  of  fraud. 
It  is  not  very  material  to  inquire  whether  the  judgment  bond 
was  given  for  a  real  debt  or  one  which  was  entirely  fictitious. 
If  the  cause  turned  on  that  question,  I  should  be  inclined  to 
believe  the  whole  transaction  was  fraudulent  from  the  begin- 
ning. But  the  purchase  of  the  goods  was  a  gross  fraud,  so 
that  the  title  to  them  was  not  changed.  Haley  knew  he  was  in- 
solvent and  unable  to  pay  for  these  goods,  and  unquestionably 
purchased  tbem  with  a  view  to  subject  them  to  the  execution 
which  had  been  previously  issued;  and  to  induce  the  complain- 
ants to  sell,  he  paid  up  a  small  sum  due  upon  his  antecedent 
purchases.  If  a  purchaser  who  is  insolvent  conceals  that  fact 
from  the  vendor,  and  thus  obtains  goods  without  intending  to 
pay  for  them,  it  is  a  fraud,  and  the  property  is  not  changed  in 
the  hands  of  the  vendee;  but  the  goods  would  be  protected  in 
the  hands  of  a  bona  fide  purchaser  from  the  fraudulent  vendee, 
if  he  had  purchased  and  paid  for  the  same  without  notice  of 
the  fraud.  In  Sinclair  v.  Steavenson,  10  Moore,  53,  Best,  chief 
justice,  says,  if  a  person  orders  goods  to  be  sent  to  bim  at 
night,  and  early  the  next  morning  commits  an  act  of  bank- 
ruptcy, he  must  be  taken  to  have  obtained  possession  of  tbem 
by  artifice  or  fraud.  The  case  of  Van  Glee/  v.  Fleet,  15  Johns. 
147,  is  directly  in  point  to  show  that  the  property  was  not  liable 
to  the  execution  of  Turner.  I  have  no  doubt  be  was  well  ac- 
quainted with  the  fraud;  but  certainly  he  can  not  be  considered 
a  bona  fide  purchaser,  as  he  had  enough,  at  least,  to  put  him  on 
inquiry. 

There  must  be  a  decree  that  the  goods  be  restored  to  the 
complainants,  and  that  the  defendants  pay  the  costs  of  this  suit. 
I  shall  also  direct  that  the  copies  of  the  pleadings  and  proofs 
be  delivered  to  the  district  attornej'  of  New  York,  that  he  may 
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lay  the  case  before  the  proper  tribunal  to  inquire  whether  the 
defendant  Haley  is  not  liable  to  be  punished  for  obtaining 
these  goods  by  false  pretenses. 


CoHGBALMXiiT  OF  IiTOOLTXNCT  A8  FsAUix—Where  a  parehaaer  of  goods,  ia 
order  to  obtain  credit^  conoealB  hia  inaolTency,  not  intending  to  pay  for  the 
gooda,  it  is  a  frand:  Buckley  v.  Arteher,  21  Barb.  589;  Rawdon  v.  Blaidi/ard, 
I  SandL  Ch.  347;  Johtuon  ▼.  MoneO,  2  Keyea,  663;  HiehoU  ▼.  Primer^  18  K. 
T.  306;  Chaffee  y.  i^orf,  2  Isaa,  87;  all  citing  the  foregoing  case.  Bat  a  6owi 
fde  parehaaer  from  the  frandalent  vendee  will  be  protected:  Hoyt  t.  Shetdom^ 
8  Boa.  296. 


Squire  v.  Habder. 

[I  PaZOB  Cb.  494.] 

Rbbultiho  Tbubtt  to  a  GaAim>B,  Cohtba&t  to  thk  Ezntns  Tntiis  of  his 
oonyeyanoe,  can  not  be  raised. 

CoMYETANCK  IK  FvE,  WITH  Wasrastt,  Ebtops  ths  O&abtok  Irom  alleg- 
ing an  interest  in  the  porchase  money  which  will  raise  a  resolting  troat 
to  him. 

Past  Pbbiobmavcb  ov  a  Parol  AGBXKMXirr  respecting  land,  to  warxaat  a 
specific  enforcement  of  the  contract,  mast  be  in  oonseqaenoe  of  the  con- 
tract. 

SpscEno  Pebjobmaivgb  of  a  Parol  Agbsbment  will  be  decreed  against  de- 
fendants who  set  it  np  and  join  in  a  prayer  for  its  specific  ezecation. 

Husband  can  not  Make  an  Aorxxmknt  AnnciiNO  thx  Win's  Biohts 
without  her  consent,  and  sach  an  agreement,  she  not  being  a  party,  will 
not  be  enforced  in  eqnity. 

Bill  for  the  partition  of  certain  mill  property.  The  bill 
alleged  that  one  Harder  died  seised  of  the  property  in  question 
and  of  the  undivided  half  of  a  certain  farm;  that  the  complain- 
ant, Rebecca  Squire,  with  whom  her  husband  was  joined  in  this 
suit,  was  one  of  the  said  Harder's  children,  and  that  his  widow 
and  the  other  children  were  the  defendants;  that  at  a  sale  of 
one  half  the  mill  property  by  the  administratrix,  under  an  order 
from  the  surrogate,  the  complainant,  Olma  Squire,  became  the 
purchaser,  but  afterwards  resold  the  same  to  the  widow,  and 
that,  prior  to  such  resale,  the  undivided  half  of  the  farm  was 
also  sold  by  the  widow  and  heirs,  she  receiviug  one  third  of  the 
purchase  money,  which  she  agreed  to  lay  out  in  land  for  her  use 
for  life,  remainder  to  the  heirs.  The  defendants  admitted  the 
allegations  of  the  bill  except  as  to  the  widow's  agreement  to  lay 
out  her  third  of  the  purchase  money  of  the  land  as  aboya 
stated.     They  alleged,  on  the  contrary,  that  the  nnderstandiug 
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yina  that  she  was  to  keep  said  sum  for  her  own  use,  and  that 
about  four  hundred  dollars  of  the  money  expended  in  the  pur- 
chase of  the  mill  property  was  raised  in  another  way.  They 
also  averred  that  Harder  died  seised  of  certain  wild  land,  in 
which  the  widow  was  entitled  to  dower,  but  which  it  was  agreed 
by  all  the  parties  that  she  should  release  to  the  heirs,  in  oon« 
Bideiation  of  which  she  was  to  have  the  use  of  their  half  of  the 
mill  for  life;  that  they  had,  accordingly,  made  partition  of  the 
wild  land,  and  she  had  taken  possession  of  the  mill.  The  de- 
fendants, therefore,  prayed  a  specific  performance  of  the  agree- 
ment. 

A.  L.  Jordan,  for  the  complainants. 

C.  BushneU,  for  the  defendants. 

Walwobth,  Chancellor.  The  allegation  in  the  bill  that  Mrs» 
Harder  agreed  to  lay  out  the  money  received  for  the  farm  in  other 
real  estate,  for  the  benefit  of  the  heirs  after  her  death,  is  abso- 
lutely denied  in  the  answer,  and  is  not  supported  by  proof.  There 
can,  therefore,  be  no  doubt  that  the  widow  is  absolutely  entitled 
to  one  half  of  the  mill  property  in  fee.  The  other  ground  as- 
Bumed  by  the  complainants'  counsel,  that  she  purchased  it  with 
the  moneys  received  for  the  farm,  in  which  she  had  only  a  life 
interest,  and  that  there  was  a  resulting  trust  in  their  favor  on 
the  purchase,  is  wholly  untenable.  No  resulting  trust  can  be 
ndsed  in  opposition  to  the  express  terms  of  the  conveyance,  and 
in  favor  of  the  grantor.  In  this  case,  the  complainants  have 
given  an  absolute  conveyance  of  the  inheritance,  with  warranty. 
They  are,  therefore,  estopped  from  alleging  that  a  part  of  the 
consideration  was  received  in  their  own  money,  and  that  she  only 
took  a  life-estate  as  to  the  one  sixth.  If  they  did  not  voluntarily 
relinquish  their  claim  on  that  money,  their  claim  was  personal 
on  her;  but  they  have  no  legal  or  equitable  interest  in  the 
premises  conveyed. 

From  the  testimony  taken  in  the  cause,  I  am  induced  to 
believe  there  was  a  verbal  understanding  that  she  should  have 
the  use  of  the  other  half  of  the  mill  property,  for  life,  as  an 
equivalent  for  her  dower  in  the  wild  lands.  Whether  that  dower 
ri^'ht  was  or  was  not  of  nearly  the  same  value,  cannot  be  mate- 
rial in  the  view  I  have  taken  of  this  question.  There  was  no 
valid  agreement  which  can  now  be  enforced  against  the  com- 
plainants, inasmuch  as  they  set  up  the  statute  of  frauds.  There 
has  been  no  part  performance  of  that  agreement  to  take  the  case 
oat  of  the  statute.     The  partition  of  the  wild  land  among  the 
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heirs  did  not  affect  her  interest  in  the  least*  Thej  had  the  right, 
and  probably  would  haye  done  the  same  thing,  if  no  agreement 
as  to  the  dower  had  been  made.  Neither  does  it  appear  ^m 
this  testimony  that  she  took  possession,  or  has  made  any  per- 
manent repairs  on  the  mill  property  under  that  agreement. 
She  was  already  in  possession  as  the  absolute  owner  of  one  half, 
and  as  tenant  in  dower  of  one  third  of  the  residue.  I  do 
not  understand  that  any  change  took  place  at  the  time  of  that 
agreement.  Besides,  there  is  another  insuperable  objection  to 
a  specific  performance  of  that  agreement,  even  if  it  had  been  re- 
duced to  writing.  The  right  in  the  mill  property  belonged  to 
the  wife,  and  the  husband  could  not  make  any  agreement  which 
would  destroy  her  right,  without  her  consent.  The  other  heirs 
having,  in  their  answer,  set  up  this  parol  agreement,  and  joined 
in  a  prayer  for  a  specific  performance  thereof,  it  must  be  so  de- 
creed as  against  them. 

There  must,  therefore,  be  a  decree  for  a  partition  of  the 
premises  among  the  parties  accordingly;  but,  as  the  parol  agree- 
ment has  probably  prevented  the  widow  from  asserting  her  right 
to  dower  in  the  vnld  land  which  fell  to  the  share  of  the  com- 
plainants, the  partition  must  be  without  any  account  against 
her  for  the  rents  and  profits  of  the  mill  property  which  belonged 
to  Squires,  in  the  mean  time;  and  the  rights  of  the  respeotiye 
parties  are  declared  as  follows:  The  complainants,  in  right  at 
the  wife,  are  entitled  to  one  twelfth  part  of  the  premises,  sob* 
ject  to  the  life-estate  of  the  widow  in  one  third  of  that  twelfth; 
each  of  the  other  heirs  is  entitled  to  one  twelfth,  subject  to  the 
life-estate  of  the  widow  in  the  whole  of  that  twelfth,  and  the 
widow  is  entitled  to  six  twelfths  in  fee,  and  to  a  life-estate  in 
five  twelfths,  and  one  third  of  one  twelfth  of  the  residue. 

As  it  is  very  certain  from  the  testimony  that  the  premises  can 
not  be  divided,  the  decree  must  direct  a  reference  to  a  master  in 
the  county  of  Columbia,  to  ascertain  and  report  whether  the 
premises  are  so  circumstanced  that  partition  thereof  as  aforesaid 
can  not  be  made  without  great  injury  to  the  owners  thereof;  and 
that  on  the  coming  in  and  confirmation  of  that  report,  if  it  shall 
appear  that  partition  can  not  be  made,  the  premises  be  sold  by  a 
master,  on  the  usual  notice,  and  that  he  give  a  deed  thereof  to 
the  purchaser,  and  pay  to  the  solicitors  of  the  respective  parties 
their  taxable  costs;  that  he  pay  one  half  of  the  residue  of  the 
purchase  money  to  the  widow,  and  two  thirds  of  one  twelfth  to 
the  complainants;  and  if  the  parties  can  not  agree  to  a  division 
of  any  share  or  shares  of  the  residue,  in  which  the  vridow  in  en- 
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titled  to  a  life  interest,  that  he  bring  the  same  into  court  and 
deposit  it  with  the  register,  to  be  iniosted  in  such  manner  that 
the  widow  may  receive  the  income  thereof  .for  life,  and  that 
after  her  death  it  be  paid  to  the  parties  entitled  thereto,  accord- 
ing to  their  rights  as  aboye  declared. 


MOBGAN   V.  SCHEBMEBHOBN. 

[1  Paiob  Ob.  6M.] 

Iquteaslb  BiLnar  ntox  Usurious  CoimucT.— a  party  seeking  equitable 
relief  from  an  veoriomi  contract  will  not  be  entitled  to  an  injunction 
against  proceedings  at  law,  or  to  an  answer,  until  he  pays  or  tenders  the 
amount  actually  borrowed. 

IirjUKCTTON  ALREADY  GRANTED  WILL  NOT  BE  DlSSOLYED,  in  SUCh  a  CaSC,  if 

an  answer  is  put  in  without  objection,  if  usury  appears,  and  the  com- 
plainant is  still  willing  to  pay  what  is  really  due. 
SvADiNO  THE  STATUTE  AGAINST  UsusT. — Covering  up  an  usurious  loan  by 
a  sale  of  land  at  an  extravagant  price  is  a  devise  to  evade  the  statute, 
which  will  not  be  permitted  to  avail  the  lender  in  equity. 

Bill  for  an  injunction  to  restrain  proceedings  at  law  upon  a 
eertain  mortgage.  The  facts  appearing  from  the  bill  were: 
The  complainant,  being  deeply  indebted,  applied  to  the  defend- 
ant for  a  loan,  which  the  defendant  refused  to  make  unless  the 
complainant  would  purchase  of  him  certain  wild  land  at  more 
than  four  dollars  an  acre.  After  some  hesitation,  the  complain- 
ant consented,  and  gave  the  defendant  a  bond  and  mortgage  in- 
cluding the  amount  of  the  loan,  eight  hundred  dollars,  and  the 
agreed  price  of  the  land,  five  hundred  and  fifty  dollars,  with 
interest  payable  annually.  An  action  on  the  bond  and  pro- 
ceedings under  the  statute  for  the  foreclosure  of  the  mortgage 
were  commenced.  The  complainant  offered  to  pay  the  actual 
amount  of  the  loan  with  compound  interest,  and  to  reconvey  the 
land,  which  the  defendant  refused,  but  offered  to  deduct  two 
hundred  dollars  from  the  mortgage,  if  the  complainant  would 
pay  the  residue.  This  bill  was  then  filed  to  stay  the  proceed- 
ings at  law,  and  the  offer  to  repay  the  amount  actually  borrowed 
with  compound  interest  was  repeated.  An  injunction  having 
been  granted,  the  defendant  now  moved  to  dissolve  the  same, 
having  put  in  his  answer. 

A.  Stewart f  for  the  complainant,  contended:  1.  That  com- 
pelling a  necessitous  borrower  to  take  with  the  loan  land  or 
other  property  above  its  value,  against  his  will,  is  usury  both 
at  law  and  in  equity:  Eagleson  v.  ShotweU,  1  Johns.  Ch.  536; 
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Rose  V  Dickson,  7  Johns.  196;  Shiart  v.  Mechanics  and  Farmenf 
Bank,  19  Id.  509;  2.  That  the  court  will  not  require  the  sam 
actually  due  to  be  brought  in  before  granting  relief  to  the 
debtor  in  such  a  case,  if  he  has  offered  to  pay  it:  Eagleson 
Y.  Shotwell,  1  Johns.  Ch.  536;  Fanning  y.  Dunham,  5  Id.  144 
[9  Am.  Dec.  283];  Thompson  v.  Berry,  3  Id.  398;  3.  That  even 
if  there  was  only  mistake  or  ignorance  as  to  the  value  of  the 
land,  equity  would  grant  relief:  Bingham  v.  Bingham,  1  Yes. 
sen.  126,  per  Lord  Hardwicke;  1  P.  Wms.  355. 

L.  Bearddey,  for  the  defendant,  isisisted:  1.  That  to  con- 
stitute usury  there  must  be  a  corrupt  agreement,  which  was  not 
proved  in  this  case:  Nourse  v.  Prime,  7  Johns.  77;  New  York 
Firemen  Ins,  Co,  v.  Ely,  2  Cow.  678;  Clason  v.  Morris,  10  Johns. 
o35;  2.  That  although  any  device  to  get  more  than  interest  is 
usury:  Bose  v.  Dickson,  7  Johns.  196;  Eagleson  v.  Shotwell,  1 
Johns.  Gh.  536;  Dunham  v.  Oould,  16  Johns.  36  [8  Am.  Dec* 
323];  yet  usury  is  not  to  be  presumed,  but  proved:  McOuire  v. 
Parker,  1  Wash.  368;  and  a  bona  fide  sale  of  property,  at  how« 
ever  high  a  price,  is  not  usury:  Skipwiih  v.  Gibson,  4  Hen.  & 
Munf.  490;  Greenhow  v.  Harris,  6  Munf.  472  [8  Am.  Dec.  751]; 
Bull  V.  Douglass,  4  Id.  303  [6  Am.  Dec.  518];  Wesi  v.  Belches,  5 
Id.  187;  though  it  is  otherwise  if  the  property  is  forced  on  the 
borrower:  Stuart  v.  Farmers  ayid  Mechanics'  Bank,  19  Johns. 
496,  508,  509;  Lowe  v.  Waller,  Doug.  708;  3.  That  in  any  event, 
the  injunction  could  not  be  sustained,  because  the  complain* 
ant  had  not  brought  into  court  the  actual  sum  borrowed  and 
interest:  Rogers  v.  Bathbun,  1  Johns.  Ch.  367;  Tapper  v.  Powell, 
Id.  439;  Finning  v.  Dunham,  5  Id.  122  [9  Am.  Dec.  283]. 

The  Chancellob.  The  objection  that  the  complainant  has 
not  brought  into  court  the  amount  admitted  to  be  due,  with 
legal  interest,  can  not  be  received  in  this  stage  of  the  cause.  As 
a  general  rule,  a  party  who  comes  here  to  seek  relief  against  a 
usurious  contract,  must  pay  or  offer  to  pay  the  amount  actually 
due  before  he  will  be  entitled  to  an  injunction,  or  to  an  answer 
as  to  the  alleged  usury .  But  if  he  answers  the  bill  without 
making  any  objection  on  that  ground,  the  court  will  not  after* 
wards  dissolve  the  injunction,  if  it  appears  there  is  usury,  and 
if  the  defendant  is  then  willing  to  pay  the  sum  really  due.  If 
a  party  comes  here  to  seek  equity,  the  court  will  compel  him  to 
do  equity.  In  this  case  the  complainant  offered  to  pay  the 
whole  amount  loaned,  with  compound  interest;  and  the  de- 
fendant refused  to  receive  it.     Under  such  circumstances,  it 
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was  not  neceesaiy  to  make  a  formal  tender  of  the  money.  The 
same  offer  is  repeated  in  the  bill,  and  the  court  has  power  to 
compel  him  to  make  it  good,  whenever  the  defendant  consents 
to  accept  of  those  t-erms.  The  actual  payment  of  the  money, 
under  such  circumstances,  was  not  necessary. 

The  only  question  in  this  cause,  therefore,  is,  whether  the  de« 
fendant  is  entitled  to  hold  this  mortgage  for  its  whole  nominal 
amount.  It  is  alleged  in  the  bill  that  this  land,  which  was,  in 
a  measure,  forced  upon  the  complainant  at  nearly  four  and  a 
half  dollars  per  acre,  was  not  in  fact  worth  one  at  the  time  of 
the  sale.  The  answer  to  this  is  that  the  defendant  knows 
nothing  of  its  value,  except  what  is  contained  in  his  father^a 
letter,  etc.,  and  he  fixed  it  at  a  price  not  exceeding  three  dol- 
lars per  acre.  If  the  defendant  knew,  or  had  reasons  to  be- 
lieve, he  was  getting  more  for  his  land  than  any  one  would  be 
willing  to  give  him  for  it,  unconnected  with  a  loan  of  money, 
he  WAS  in  fact  selling  it  for  a  price  above  its  actual  worth, 
whatever  he  might  have  considered  its  nominal  value.  From 
the  answer  in  this  case  no  one  can  doubt  that  the  necessities  of 
the  complaiiymt  induced  him,  for  the  sake  of  obtaining  the 
loan,  to  give  for  this  land  a  sum  much  beyond  what  it  was 
actually  worth  to  him.  And  the  defendant,  by  this  device,  did 
in  fact  obtain  more  than  seven  per  cent,  advantage  from  the 
loan  of  his  money.  The  statute  can  not  be  evaded  in  this  way; 
and  no  device  of  this  kind  can  be  permitted  to  avail  the  lender, 
without  in  effect  repealing  the  laws  against  usury.  As  to  the 
policy  of  those  laws,  the  court  have  nothing  to  do.  So  long 
as  the  legislature  thinks  proper  to  continue  them  on  the  stat* 
ute  book,  it  is  our  duty  to  see  them  faithfully  executed.  It 
might  perhaps  be  beneficial  to  the  borrower  in  some  cases,  if  he 
were  permitted  to  stipulate  directly  to  allow  a  premium  above 
the  legal  rate  of  interest;  but  some  limitation  is  absolutely 
neoessaiy  to  protect  the  necessitous  against  their  own  improvi* 
dence,  and  the  cupidity  of  avarice. 

The  motion  to  dissolve  the  injunction  must  be  denied  with 
costs,  unless  the  defendant  consents  to  receive  the  money 
loaned,  and  legal  interest,  together  with  a  reconveyance  of  the 
land,  and  to  pay  the  costs  already  accrued  in  this  suit.  If  he 
consents  to  those  terms,  the  complainant  must  pay  the  amount 
doe  and  execute  the  conveyance  within  sixty  days  after  notice 
of  sach  acceptance,  or  the  injunction  must  be  dissolved. 


UstJXT. — SeUing  property  to  a  needy  borrower  at  an  exorbitant  price  wiU 
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be  looked  onas  a fifaift  to  evade  the  statute:  DowcUlU  v.  Lenoa,  2  Edw.  Ch. 
273.  A  bonowcr  oomiug  into  equity  to  Bet  aside  a  tunirions  conveyanoe  most 
pay  the  amoaot  actually  borrowed:  Williams  v.  Fitshughf  37  N.  Y.  453. 
Both  cases  refer  to  the  foregoing  decision  as  authority.  It  is  also  citsd  in 
Sehermerbom  v.-  Amaiean  Life  Ins,  and  Trust  Co,,  14  Barb.  148L 


In  the  Matter  of  the  Eegeiveb  of  the 
Middle  District  Bank. 

[1  Paiob  Ch.  085.] 

Equttablb  Set-off  not  Affected  bt  Appointino  RECxmsa. — ^The  appoint- 
ment of  a  receiver  of  .a  bank  does  not  affect  the  right  of  its  debtors  to 
set  off  demands  held  by  them  against  the  bank  when  it  stopped  payment. 

Debt  which  Beodmsb  Due  aftek  the  Stoppage  of  payment  may  be  set  off. 

Ihdobsbb  Has  the  Same  Biaar  of  Set-off  in  such  a  case  as  the  principal 
debtor,  if  he  is  unindemnified  and  is  compelled  to  pay  becaose  the  prin- 
cipal can  not;  but  not  otherwise. 

Oyerdrawino  is  a  Debt  due  the  bank,  and  bills  held  bona  fide  when  the 
bank  stopped  payment  by  the  person  so  overdrawing  may  be  set  off 
i^gainst  snch  debt. 

Bills  Obtained  by  a  Debtor  after  the  Stofpags  of  pa^fgment  of  a  bank 
can  not  be  set  off  against  debts  due  it. 

Afpligatiom  by  the  receiver  of  the  Middle  District  Bank  for 
inBtructioDS  respecting  his  duties.  The  questions  submitted 
sufficiently  appear  from  the  opinion. 

The  Chanobli/>b.  In  the  case  of  Miller  y.  The  Beoeiver  of  the 
Fraiihlin  Bank,  1  Paige's  Ch.  444,  this  court  decided  that  any 
equitable  set-off,  which  the  debtor  had  at  the  time  the  bank 
stopped  payment,  was  not  altered  by  the  appointment  of  a  re- 
ceiver. It  makes  no  difference  whether  the  debt  of  the  bank 
was  then  payable  or  has  become  due  since.  If  a  debtor  claims 
to  offset  bills  which  were  then  in  the  hands  of  any  other  person 
for  his  use,  the  receiver  should  be  satisfied  he  was  the  real 
owner  of  the  bills  at  that  time;  and  if  the  amount  due  thereon 
is  lost,  that  the  loss  will  legally  and  equitably  fall  on  srch 
debtor,  and  not  upon  the  person  who  had  them  for  his  use.  If 
the  real  debtor  is  unable  to  pay,  and  the  receiver  is  compelled 
to  resort  to  the  indorser,  who  is  eventually  to  be  the  loser,  he 
has  tbe  same  equitable  claim  to  offset  bills  which  he  bad  at  the 
time  the  bank  stopped  payment.  But  no  such  offset  should  be 
allowed  to  an  indorser  where  he  is  indemnified  by  the  real 
debtor,  or  where  the  latter  can  be  compelled  to  pay.  An  over- 
drawing is  a  debt  due  to  the  bank,  and  if  the  person  who  has 
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overdrawn  bis  account  was,  at  the  time  the  bank  stopped  pay* 
ment,  a  bona  fide  bolder  of  the  bills  in  bis  own  right,  the  same 
rule  of  set-off  must  be  applied.  The  evidence  on  which  the 
receiver  should  act  in  allowing  set-ofb  should  be  such  as  to 
satisfy  him  that  the  debtor  could  sustain  such  offset  in  a  court 
of  justice  if  a  suit  was  brought  against  him.  If  the  receiver 
thinks  proper  to  rely  upon  the  affidavit  of  the  party,  he  should 
at  least  require  him  to  state  when,  where,  and  from  whom  he* 
received  the  bills,  and  under  what  circumstances. 

Where  the  debtors  and  their  sureties  are  insolvent,  and 
only  able  to  pay  a  part  of  their  debts,  it  will  be  no  injury  to  the 
creditors  of  the  institution  if  the  receiver  takes  Middle  District 
bills  in  payment;  but  in  all  such  cases  the  receiver  should  esti- 
mate such  bills  at  the  probable  amount  of  dividend  which  would 
be  obtained  thereon;  that  is,  if  the  debtor  is  able  to  pay  seventy- 
five  per  cent,  of  his  debt,  he  should  not  be  permitted  to  pay  in 
bills  at  x)ar,  when  they  are  in  fact  worth  less  than  seventy-five 
per  cent,  in  good  money.  In  one  of  the  suits  brought  by  the 
receiver  of  the  Greene  County  Bank,  the  supreme  court  decided, 
after  full  argument,  that  under  the  provisions  of  the  act  of 
1825,  bills  which  had  been  obtained  by  the  debtors  of  the  bank 
after  it  stopped  payment,  but  before  the  appointment  of  a  re- 
ceiver, could  not  be  offset;  that  the  equitable  right  of  the  debt- 
ors to  a  set-off  was  not  altered  by  the  neglect  of  the  attorney- 
general  to  apply  for  and  obtain  the  appointment  of  a  receiver 
immediately.  This  must  be  considered  the  legal  rule  by  which 
the  receiver  is  to  be  governed.  It  having  been  decided  there 
was  no  offset  at  law  in  such  cases,  there  can  be  no  pretense  for 
claiming  it  in  equity,  as  it  is  wholly  opposed  to  every  principle 
of  equity  and  justice. 

If  bills  of  the  bank  were  taken  to  exchange,  and  remained  on 
band  at  the  time  the  bank  stopped  payment,  they  should  be  re- 
turned; but  if  the  agent  had  parted  with  the  bills,  it  would  be 
manifestly  unjust  to  allow  him  to  receive  Middle  District  bills 
afterwards  to  offset. 


Referred  to  aa  authority  for  the  position  that  a  demand  becoming  due  be- 
fore the  appointment  of  a  receiver,  may  be  set  off  against  a  demand  in  favor  ol 
the  receiver  maturing  afterwards:  Pardo  v.  Osgood,  2  Abb.  Pr.  N.  S.  367, 368. 
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Edmeston  V.  Lyde. 

(1  Paxob  Ob.  68T.] 

Bill  BsAoaamfO  Dkbtob'b  Equttablb  Estate. — ^After  a  retarn  of  his  ezeoa- 
tion  nnaatiafied,  a  creditor  may  reach  his  debtor's  equitable  estate,  either 
by  filing  a  bill  in  his  own  name,  or  in  behalf  of  himself  and  all  other 
creditors  in  a  like  situation  who  may  choose  to  come  in  under  the  decree^ 
or  by  joining  in  a  suit  with  such  other  creditors. 

Cbeditob  Obtains  a  Spxozfio  Likn  on  ths  Equttablb  EsTATxof  the  debtor 
in  such  a  case,  not  by  the  return  of  his  execution  unsatisfied,  but  by  com- 
mencing his  suit  afterwards. 

SuBSBQUBKT  AssiOMiasNT  BT  THB  Dbbtob  does  not  divest  the  lien  so  ao- 
quired. 

Fraudulsbt  Assionxb  MUST  BB  A  Pabtt,  Whbb. — Where  a  debtor  has 
fraudulently  assigned  property,  so  that  he  has  no  legal  or  equitable 
claim  against  the  assignee,  the  latter  must  be  made  a  party  to  the  suit 
to  reach  such  property. 

AasiONBB  MBKD  NOT  BB  A  Pabtt,  Whbb. — A  legal  or  equitable  interest  re- 
tained by  the  debtor  in  such  a  case,  may  be  transferred  to  the  complain- 
ant or  to  a  receiver  under  the  decree  of  the  court,  and  the  sswign<w>  need 
not  be  a  party. 

What  Pbopbbtt  bcat  bb  Sold  uinoEB  Dbgbbb. — ^Every  species  of  property 
of  a  debtor,  including  debts,  choses  in  action,  and  equitable  rights^  may 
be  reached  and  sold  under  a  decree  of  this  ooort^  and  the  purchaser  will 
be  protected. 

Bill  by  creditors  to  reach  certain  equitable  estate  of  their 
debtors.  The  complainants,  having  obtained  judgment  against 
the  defendants,  for  a  large  sum,  and  issued  execution  thereon, 
and  the  same  having  been  returned  unsatisfied,  filed  this  bill, 
setting  out  the  facts  and  seeking  a  discovery  and  satisfaction  of 
their  judgment  out  of  property  which  could  not  be  reached  at 
luw.  The  answer  admitted  the  facts  stated  and  that  the  defend- 
ants were  insolvent;  that  certain  real  estate  of  theirs  had  been 
sold  on  execution  and  purchased  for  their  benefit  by  one  Back- 
ner,  subject  to  a  lien  for  his  advances;  and  that  they  held  hia 
written  acknowledgment  of  the  trust.  The  answer  also  con- 
tained a  statement  of  sundry  choses  in  action  belonging  to  the  de- 
fendants, and  stated  that  there  were  certain  judgment-creditors 
prior  to  the  complainants  who,  together  with  the  said  Buokner, 
should  have  been  made  parties.  The  cause  was  held  on  the  bill 
and  answer. 

B.  Sedgvoick,  for  the  complainants. 

O,  Oriffin^  for  the  defendants. 

The  Chanoxllob.  The  first  question  in  this  case  is  as  to  the 
right  of  the  other  judgment-creditors  of  this  defendants,  and 
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whether  they  are  necessary  parties.  It  might  be  sufficient,  in 
this  case,  to  say  they  do  not  stand  in  the  same  right  with  the 
compLiiDants,  as  it  does  not  appear  by  the  answer  that  execu- 
tions in  those  causes  have  been  actually  returned  unsatisfied^ 
which  was  necessary  to  give  them  any  right  to  come  into  this 
court  for  relief:  Beck  y.  Burdett,  1  Paige's  Ch.  305  [ante,  436]. 
Bat  it  may  be  useful  to  inquire  whether  they  would  be  necessary 
parties,  even  if  that  fact  was  distinctly  alleged  in  the  answer. 
I  have  once  had  occasion  to  examine  this  question  elsewhere, 
and  the  conclusion  to  which  I  arrived  was,  that  the  creditor 
whose  execution  at  law  was  returned  unsatisfied,  might  file  a  bill 
to  reach  the  equitable  estate  of  the  defendants,  either  in  his  own 
name  and  for  his  own  benefit,  or  might  join  with  others  stand- 
ing in  the  same  situation  in  a  joint  suit  for  their  joint  benefit,  in 
proportion  to  the  amount  due  to  each,  as  in  the  case  of  Mc- 
Dermull  and  others  v.  Strong,  4  Johns.  Ch.  687,  or  that  he  might 
file  a  bill  in  the  usual  way,  in  behalf  of  himself  and  all  others 
standing  in  the  same  situation,  as  judgment-creditors  whose 
executions  had  been  returned  unsatisfied,  and  who  might  choose 
to  come  in  under  the  decree,  and  contribute  to  the  expenses  of 
the  suit.  I  can  see  no  reasonable  objection  to  either  mode  of 
proceeding.  The  latter,  at  the  first  blush,  may  appear  the  most 
equitable,  but  the  two  first  are  much  more  likely  to  insure  a  vig- 
ilant prosecution  of  the  suit.  And,  on  further  examination,  it 
may  seem  unjust  that  the  creditor  who  has  sustained  all  the  risk 
and  expense  of  bringing  his  suit  to  a  successful  termination, 
should  in  the  end  be  obliged  to  divide  the  avails  thereof  with 
those  who  have  slept  upon  their  rights,  or  who  have  intentionally 
kept  back  that  they  might  profit  by  his  exertions,  when  there 
oonld  no  longer  be  any  risk  in  becoming  parties  to  the  suit. 

The  case  of  McDermuU  and  others  v.  Strong  does  not  sanction 
the  idea  that  a  party  obtains  any  specific  lien  upon  the  equitable 
estate  of  the  debtor  by  the  return  of  an  execution  unsatisfied. 
Bat  by  that  act  he  puts  himself  in  a  situation  to  obtain  a  spe- 
cific lien  by  the  commencement  of  a  suit  here.  In  that  case,  the 
complainant's  executions  had  been  returned  unsatisfied,  and  their 
suit  in  this  court  had  been  pending  several  months  before  the 
debtor  conyeyed  his  property  to  the  defendants  as  his  assignees 
under  the  insolvent  act,  and  the  complainants  had  also  given  no- 
tice to  the  original  trustee  that  they  intended  to  seek  satisfac- 
tion out  of  the  trust  fund  by  the  aid  of  this  court.  Under  these 
circumstances,  the  chancellor  very  properly  decided  that  by  their 
legal  diligence  the  complainants  had  obtained  a  specific  lien  upon 
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the  fund,  which  entitled  them  to  a  preference.  Bat  it  is  eTident 
he  did  not  consider  the  issuing  of  the  executions  as  giving  anj 
priority;  for  the  execution  of  one  of  the  complainants  waa  issued 
in  May,  and  the  other  in  June;  yet  the  decree  in  that  case  pro- 
vided that  if  the  fund  was  not  sufficient  to  satisfy  both  judg- 
ments, it  should  be  distributed  among  the  complainants  rata- 
bly, in  proportion  to  the  amount  due  to  each.  Where  the 
property  is  not  levied  on  by  the  execution,  or  where,  from  its 
nature,  it  could  not  be  reached  by  any  execution  at  law,  the 
return  of  the  execution  unsatisfied  does  not  give  to  the  creditor 
any  specific  lien.  He  must  follow  up  his  execution  by  the  com- 
mencement of  a  suit  here,  before  he  can  obtain  any  claim  to  a 
priority.  The  creditor  whose  legal  diligence  has  pursued  the 
property  into  this  court,  is  entitled  to  a  preference  as  the  re- 
ward of  his  vigilance.  In  EdgeU  v.  Haywood,  3  Atk.  357, 
Lord  Hardwicke  says:  ''The  court  does  not  proceed  in  this 
case  on  the  ground  of  a  specific  lien,  but  only  considers  it  a  part 
of  the  property  of  the  debtor,  which  the  creditor  can  not  come 
at  without  the  aid  of  this  court.  If,  therefore,  after  judgment, 
or  even  after  the  fieri  facias  had  been  issued,  the  debtor  had  as- 
signed this  bona  fide,  and  for  a  valuable  consideration,  and  with- 
out notice,  it  would  be  good  and  prevail  against  this  creditor. 
But  after  a  bill  brought  and  a  lis  pendens  created  as  to  this  thin^, 
such  assignment  could  not  prevail."  So  in  the  case  of  Spader 
V.  Davis,  6  Johns.  Ch.  280,  the  holder  of  a  fund  under  an  aasign- 
meut  which  was  fraudulent  in  law,  was  held  accountable  only 
for  so  much  thereof  as  remained  in  his  hands  at  the  time  of  the 
commencement  of  the  suit  in  this  court.  If  the  creditor  whose 
execution  is  first  returned  unsatisfied,  pursues  the  race  of  legal 
diligence,  by  the  commencement  of  a  suit  here,  he  will  obtain 
the  reward  of  his  vigilance;  but  if  he  abandons  the  pursuit,  or 
lingers  on  the  way  before  he  has  obtained  a  specific  lien,  he  baa 
no  right  to  complain  if  another  creditor  obtains  a  preference  by 
superior  vigilance.  The  other  judgment-creditors  were  not  nee- 
cessary  parties,  and  the  complainants  are  entitled  to  a  preference 
in  payment  out  of  the  equitable  assets  which  belonged  to  the 
defendants  at  the  time  of  the  commencement  of  this  suit. 

Neither  was  Buokner  a  necessary  party.  Where  the  property 
has  been  fraudulently  assigned  by  the  debtor  so  that  he  has  do 
legal  or  equitable  rights  as  against  the  assignee,  it  will  be  necea- 
sary  to  make  the  assignee  a  party,  to  enable  the  court  to  reach 
the  property  in  his  hands.  A  decree  against  the  fraudulent  as- 
signor would  not,  in  that  case,  give  any  right  to  the  property  in 
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ihe  bands  of  the  assignee.  But  where  the  debtor  stills  retains 
the  legal  or  equitable  interest  in  the  property,  such  interest 
may  be  conveyed  to  the  complainant,  or  transferred  to  a  re- 
ceiTer,  under  the  decree  or  order  of  this  court,  who  can  call 
upon  the  debtor  or  trustee  of  the  defendant  in  the  same  manner 
as  the  defendant  himself  might  have  done  previous  to  the  filing 
of  the  bill.  As  there  is  no  allegation  of  fraud  as  to  Buckner,  if 
he  was  made  a  defendant,  he  would  be  entitled  to  the  advances 
which  he  has  made,  together  with  his  costs.  If  all  the  right  of  the 
defendants  is  sold  under  a  decree  in  this  suit,  the  purchaser  will 
be  entitled  to  an  assignment  of  the  land  from  Buckner,  on  pay- 
ing the  amount  due.  And  if  he  should  unreasonably  refuse  to 
permit  the  purchaser  to  redeem,  he  might  subject  himself  to  the 
costs  of  a  suit  instituted  for  that  purpose.  The  debts,  choses 
in  action,  and  other  equitable  rights  of  the  defendants  may  be 
assigned  or  sold,  under  the  decree  of  this  court,  so  as  to  vest 
an  equitable  interest  in  the  purchaser,  which  will  be  protected 
both  here  and  at  law.  The  court  of  exchequer  in  England  has 
gone  so  far  as  to  compel  the  purchaser  of  a  debt  due  to  a  bank- 
mpt's  estate  to  perform  his  contract  specifically:  Wright  v.  Belt, 
Daniels'  B.  95.'  The  principle  being  established  that  every  spe- 
cies of  property  belonging  to  a  debtor  may  be  reached  and  applied 
to  the  satisfaction  of  his  debts,  the  powers  of  this  court  are  per- 
fectly adequate  to  carry  that  principle  into  full  effect.  The 
only  difficulty  is  in  deciding  which  of  the  various  powers  of  the 
court  is  best  adapted  to  the  end;  which  will  be  the  most  con- 
Tenient  and  least  expensive  to  the  parties.  This  must,  in  a 
great  measure,  depend  upon  the  nature  of  the  property  to  be 
reached.  I  shall  not,  therefore,  for  the  present,  undertake  to 
lay  down  any  general  rules  on  the  subject  except  one  which  is 
perfectly  obvious.  If  the  property  is  of  such  a  nature  that  its 
fair  value  may  be  obtained  by  a  sale  at  auction,  in  the  usual 
manner,  that  course  should  be  resorted  to  as  the  most  expedi- 
tions and  least  expensive.  The  principal  property  in  this  case 
is  an  equitable  right  to  certain  real  estate,  subject  to  the  pay- 
ment of  the  advances  made  by  Buckner  thereon.  If  that  is 
sufficient  to  satisfy  the  complainants'  debts  and  costs,  no  further 
proceedings  will  be  necessary  as  to  the  other  property  of  the 
defendants.  There  must,  for  the  present,  be  a  decree  declaring 
the  rights  of  the  complainants,  and  providing  for  the  sale  of 
that  property,  reserving  further  directions.  The  following  de- 
cree was  entered: 

1«  Writ^T.  BeU^  DanleU  (£x.) ,  96;  8.  C,  6  Frtoe,  82ft. 
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''This  cause  having  been  brought  on  to  be  heard  on  bill 
and  answer 9  and  on  hearing  Mr.  B.  Sedgwick,  of  counsel 
for  the  complainants,  and  Mr.  G.  Griffin,  of  counsel  for  the 
defendants,  and  the  chancellor  having  duly  considered  the 
same,  it  is  this  day  adjudged  and  declared,  and  this  court,  by 
virtue  of  the  power  therein  vested,  doth  adjudge  and  declare, 
that  the  complainants  are  entitled  to  the  proceeds  of  all  the 
choses  in  action,  stocks,  property,  estate,  and  effects  of  the  de- 
fendants, either  in  law  or  equity,  in  possession,  reversion,  or  re- 
mainder, or  held  in  trust  for  them  or  either  of  them,  and  which 
belonged  to  them  or  either  of  them,  or  in  which  they  had  any  in- 
terest in  law  or  equity  at  the  time  of  the  commencement  of  this 
suit;  or  to  so  much  of  the  said  proceeds  as  may  be  necessary  to 
satisfy  the  amount  due  on  their  judjgment  against  the  defend- 
ants, in  the  pleadings  in  this  cause  mentioned,  ivith  the  lawful 
interest  thereon,  and  their  costs  in  this  suit  to  be  taxed.  It  is 
therefore  ordered  and  decreed  that  the  defendants  be  enjoined 
from  collecting,  receiving,  disposing  of,  or  intermeddling  with 
any  of  the  said  choses  in  action,  stocks,  property,  estate,  or 
effects,  or  the  proceeds  thereof,  except  so  far  as  is  necessaiy  to 
preserve  the  same  from  waste  or  loss,  until  the  amount  of  the 
said  judgment,  with  the  interest  and  costs  aforesaid,  is  fully 
satisfied,  or  until  the  further  order  of  this  court. 

''And  it  is  further  ordered  and  decreed  that  all  the  right  and 
interest  of  the  said  defendants,  either  in  law  or  equity,  to  the 
lots  or  parcels  of  land,  with  the  buildings  thereon  mentioned 
or  referred  to  in  the  receipt  of  William  Goelet  Buckner,  men- 
tioned and  set  forth  in  the  defendants'  answer  in  the  cause,  to- 
gether with  all  their  right  and  claim  against  the  said  Buckner 
for  or  on  account  of  the  said  lots  or  of  the  said  receipt,  be 
sold  at  public  vendue,  by  or  under  the  direction  of  one  of  the 
masters  of  this  court,  at  the  Merchants'  Exchange  in  the  city  of 
New  York,  the  said  master  giving  three  weeks'  public  notice  of 
the  time  and  place  of  such  sale,  in  one  of  the  public  news- 
papers in  the  city  of  New  York,  at  least  once  in  each  week;  and 
that  previous  to  the  said  sale,  the  said  master  ascertain,  as  near 
as  may  be,  the  amount  advanced  by  the  said  Buckner  to  the  de- 
fendants on  account  of  the  said  receipt;  and  that  he  have  lib- 
erty to  examine  the  defendants  or  any  witnesses  on  oath  for  that 
purpose,  if  he  shall  deem  it  necessary;  that  the  sale  be  made  at 
the  risk  of  the  purchaser  for  cash,  and  that  the  complainants  be 
at  liberty  to  become  purchasers  on  such  sale;  that  the  master 
execute  a  conveyance  or  assignment  to  the  purchaser  in  soeh 
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foim  as  the  master  may  tbink  proper,  and  that  the  defendants, 
if  required  by  the  purchaser,  join  in  the  said  conveyance  or  as- 
signment, as  the  master  may  direct;  and  that  they  be  required 
to  stipulate  therein  that  the  purchaser  be  at  liberty  to  use  their 
names,  if  he  shall  deem  it  necessary,  in  any  suit  or  proceedings 
in  relation  to  the  subject-mntter  of  the  said  sale,  he  giving  to 
them  such  indemnity  against  the  costs  of  any  such  suit  or  j^ro- 
ceedings  as  may  be  directed  by  this  court  previous  to  the  com- 
mencement of  any  such  suit  or  proceeding;  and  that  the  mas- 
ter pay  to  the  complainants  or  their  solicitor,  out  of  the  pro- 
ceeds of  the  said  sale,  their  costs  of  this  suit  to  be  taxed,  and 
also  the  amount  of  their  said  judgment,  with  lawful  interest 
thereon,  or  so  much  as  the  purchase  money  will  pay  of  the 
same,  and  that  the  master  take  a  receipt  for  the  amount  so 
paid  and  file  the  same  with  his  report;  and  that  he  bring  the 
surplus  moneys  arising  from  the  said  sale,  if  any  there  be,  into 
court  without  delay,  to  abide  the  further  order  of  the  court. 
And  it  is  further  ordered,  that  if  the  moneys  arising  from  the 
said  sale  are  not  sufScient  to  pay  the  amount  due  on  the  said 
judgment,  with  interest  and  costs  as  aforesaid,  the  said  master 
ascertain  the  amount  of  such  deficiency  and  specify  the  same  in 
his  report;  and  that  on  the  coming  in  and  confirmation  of  the 
said  report,  the  complaiuants  may  apply  to  this  court  for  such 
farther  directions  as  may  be  necessary  or  proper  in  relation  to 
such  deficiency.  And  in  the  mean  time  either  party  is  to  be  at 
liberty  to  apply  to  this  court,  from  time  to  time,  as  they  may  be 
advised,  in  relation  to  the  said  ^jroperty  or  effects  of  the  de« 
fendants,  or  the  preservation  or  disposition  thereof,  or  the  col- 
lection of  the  debts/' 

8m  the  note  to  Dtmovan  v.  ^tnfi,  14  Am.  Dea  542. 


Johnson  v.  Pinney. 

U  PAioa  Ob.  MS.] 
AnuoAXiov  oy  a  Pabtt  in  Contxkft  fob  a  Favor,  and  not  for  a  matter 
of  strict  right,  will  not  bo  granted  until  he  has  purged  himself  of  the 
eontempt. 

CoilPLAIVANT  Nun  NOT  AOCEPT  TEX  ANSWER  OW  A  DSTENOANT  IN  CON- 
TEMPT for  not  answering,  but  if  he  does  so  without  insisting  on  his 
eosts,  he  can  not  afterwards  object  that  they  have  not  been  paid. 

Apfucatjon  by  the  defendant  after  an  order  entered  bj  the 
complainants'  solicitor,  dosing  the  proofs  in  the  cause,  for  a 
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commission  to  take  the  testimony  of  a  witness  whose  residence 
had  not  been  preyiouslj  discovered.  The  application  was  based 
on  an  affidavit  of  merits.  It  was  resisted  on  the  ground  that 
the  defendant  was  in  contempt  for  not  paying  costs  on  a  previous 
motion  for  a  dissolution  of  the  injunction  in  this  suit 

M.  P.  Reynolds,  for  the  defendant 

J,  Bhoades,  for  the  complainants. 

The  Chancellor.  It  is  a  general  rule  that  a  party  can  not 
apply  to  the  court  for  a  favor  while  he  is  in  contempt:  Fotofet  v. 
Young,  9  Ves.  173;  Prac.  Beg.  138;  Oreen  v.  Thomson,  1  Sim. 
&  Stu.  121.  And  the  complainant  is  not  obliged  to  accept  an 
answer  until  the  party  has  cleared  his  contempt  for  neglectiog 
to  appear  or  answer.  If  the  party  does  not  insist  upon  his 
costs,  but  accepts  the  answer  and  proceeds  thereon,  he  can  not 
afterwards  object  that  those  costs  have  not  been  paid:  Anony- 
mous, 16  Ves.  174;  Smith  v.  Blqfield,  2  Ves.  &  B.  100.  In  this 
case  the  proofs  have  been  regularly  closed.  The  defendant  is 
in  contempt  for  not  paying  the  costs  of  a  former  motion  which 
failed.  An  attachment  was  issued  for  the  costs,  but  they  have 
not  been  paid.  The  favor  now  asked  of  the  court  ought  not  to 
be  granted  until  the  defendant  clears  himself  of  his  contempt 
by  the  payment  of  those  costs.  I  do  not  intend  to  be  under- 
stood as  applying  this  principle  to  an  application  which  is  a 
matter  of  strict  right;  as  a  motion  to  set  aside  proceedings  for 
irregularity;  or  to  dismiss  a  bill  for  want  of  prosecution. 

The  motion  for  leave  to  examine  this  witness  must  be  granted 
without  prejudice  to  the  complainants'  right  to  proceed  to  a 
hearing  the  first  opportunity.  But  the  order  for  leave  is  only 
upon  payment  of  the  costs  of  opposing  this  motion;  and  the 
costs  necessary  to  be  paid  to  purge  the  defendant's  contempt. 


That  ak  Appijcatiok  bt  Onx  nr  Cohtbicpt  to  the  favor  of  the  court 
will  not  be  heard  nntil  the  contempt  is  purged,  this  case  is  cited  in  EUmg' 
wood  ▼.  Stevenson,  4  Sandf.  Ch.  368;  Rogers  v.  Paterson,  4  Paige,  455;  Krom 
T.  Hogan,  4  How.  Pr.  226;  FiM  v.  Chapman,  13  Abb.  Pr.  330. 
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MUMFOBD   V.  BbOWN. 

[1  WSMSBLX.,  62.] 

TurAVT  nr  CoioioN  Haying  Rented  his  Co-tenant's  Half  of  the  prem- 
ises is  not  liable  for  double  rent  for  holding  over  after  the  expiration  of 
the  term,  and  after  notice  to  quit,  where  he  has  prerionsly  offered  his  co- 
tenant  possession  of  half. 

• 

Ekbob  to  the  common  pleas  to  reverse  a  judgment  of  nonsuit 
in  an  action  for  double  rent  under  the  statute,  appealed  to  that 
court  from  the  justice  before  whom  it  was  originally  brought. 
It  appeared  from  the  bill  of  exceptions  that  the  parties  were 
tenants  in  common  of  a  certain  house  and  lot,  and  that  the  de- 
fendant, having  been  in  sole  occupation  of  the  same  for  one 
year  under  an  agreement  to  pay  the  plaintiff  a  certain  rent 
therefor,  continued  in  possession  for  some  time  after  the  term. 
The  remaining  facts  are  stated  in  the  opinion. 

By  Court,  Savage,  C.  J.  That  this  action  lies  by  one  tenant 
in  common  against  another,  has  been  decided  in  England. 
That  point  does  not,  however,  necessarily  arise,  as  the  facts,  in 
my  judgment,  do  not  warrant  the  action.  A  few  days  previous 
to  the  expiration  of  the  term,  the  plaintiff's  agent  called  with  a 
written  demand  of  the  possession.  Before  the  term  expired,  the 
defendant  offered  possession  of  half,  which  was  all  the  plaintiff 
demanded  or  was  entitled  to.  The  agent  refused  having  any- 
thing to  do  with  it.  The  defendant  remained  in  possession,  as 
he  had  a  right  to  do,  unless  the  plaintiff  came  to  receive  posses- 
sion. They  were  tenants  in  common.  The  defendant  certainly 
offered  to  give  possession,  and  did  not  act  at  variance  with  that 
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offer.     He  wab  not  bound  to  abandon  the  posaession,  nor  to 
make  partition  and  occupy  one  half.     His  poaseaaion  of  the 
whole  wua  lawful,  as  be  did  not  prevent  hia  co-tenant  from 
occupying  with  him.     The  court  below  decided  correctly. 
Jud<nnent  affirmed. 


P068E88IOH  BY  TsNAHT  IK  CoMMOH.— In  McKay  ▼.  Mun\fordf  10  Wend. 
352,  it  waa  held,  following  the  doctrine  of  the  foregoing  deciwon,  thai  aa  each 
tenant  in  common  ia  entitled  to  the  poaaeaaion,  if  one  take  a  leaae  from  hia 
00-tenant  at  a  apecified  rent,  and  hold  over  after  the  expiration  of  the  term, 
he  will  be  conaidered  aa  holding,  not  under  the  leaae,  bot  onder  hia  own  prior 
title,  and  will  not  be  liable  for  uae  and  occnpation.  The  principal  caae  is 
cited,  ako,  in  McOarrellv.  Murphy,  1  Hilt.  133,  to  the  point  that  the  poeaeauon 
of  a  tenant  in  common  ia  not  unlawful,  if  he  does  not  prevent  hia  oo>tenant 
from  occupying  with  him;  and  in  King  v.  PhUUpa,  1  Lana.  430,  to  the  point 
that  auch  poaaeaaion  by  one  tenant  in  common  doea  not  give  hia  co-tenant  a 
right  of  action,  unleaa  the  latter  ia  ouated  or  hia  property  put  off  the  prenuaea. 

Action  aoainst  Co-tsnant  for  Rents  and  Pboiits. — ^Thia  aubject  is  con- 
sidered in  the  note  to  Chamben  v.  Chasnbert,  14  Am.  Deo.  586. 

Ouster  by  Co-trnant. — See,  <m  thia  pointy  the  note  to  OiUaspie  v.  Otborn, 
13  Am.  Deo.  140. 


Hawkins  v.  Tbustees  of  Roghesteb. 

£1  WXHSKLIi,  68.2 

PRooREDiNQS  IN  Latino  OUT  STREET — DisooNTiNUANGE. — After  a  verdict  of  a 
jury  and  the  judgment  of  the  proper  officer  thereon,  a  party  haa  a  Teated 
right  in  damagea  awarded  him  in  conaequenoe  of  laying  out  a  street,  and 
the  truateea  of  the  town  can  not  defeat  that  ri^t  by  diaoontinning  the  pro- 
ceedings. 

Action  of  debt  on  mutuatus^  to  recover  two  bandred  dollars, 
awarded  to  tbe  plaintiff  for  land  taken  in  opening  a  street  in 
the  village  of  Bocbester.  It  appeared,  from  a  case  submitted 
for  ibe  opinion  of  tbe  court,  tbat  a  resolution  was  passed  by  tbe 
trustees  for  opening  the  street;  tbat  a  jury,  impaneled  to  assess 
tbe  damages  to  property  owners,  duly  rendered  tbeir  verdict, 
awarding  tbe  plaintiff  tbe  sum  now  claimed  by  bim;  tbat  tbe 
president  of  tbe  village  gave  judgment  approving  tbe  said  ver- 
dict; tbat  assessors  were  appointed  to  assess  tbe  sums  allowed 
as  damages  upon  tbe  property  owners  to  be  benefited  by  tbe 
improvement;  but  tbat,  on  tbe  coming  in  of  tbe  report,  tbe 
trustees,  in  obedience  to  a  petition  of  tbe  property  owners  in- 
terested, passed  a  resolution  discontinuing  and  setting  aside  all 
proceedings  in  relation  to  said  street,  and  tbat  tbe  plaintiff's 
land  was  never  taken  possession  of,  or  appropriated.  Judgment 
was  to  be  rendered  for  tbe  plaintiff  if  tbe  board  bad  no  right  to 
discontinue  tbe  proceedings;  otberwise  for  tbe  defendants. 
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F.  WhUOesey,  for  the  plaintiff. 
B.  Beachj  for  the  def endantck 

By  Court,  Sutheblaio),  J.  The  plaintiff,  by  the  verdict  of  the 
jary  and  the  judgment  of  the  president  of  the  village  thereon, 
acquired  a  vested  right  to  the  sum  awarded  to  him  as  dam- 
ages, which  it  was  not  in  the  power  of  the  trustees  to  de- 
feat by  discontinuing  the  proceedings  in  relation  to  the  street. 
The  power  of  the  trustees,  under  the  twenty-fifth  section  of  the 
act  **  to  incorporate  the  village  of  Rochester,"  statutes,  vol.  7,  b. 
125,  passed  April  10, 1826,  is  analogous  to  that  of  the'corpora- 
tion  of  New  York  in  opening  and  laying  out  streets:  2B.  L. 
408.  In  the  matter  of  Dover  Street,  18  Johns.  606,  the  corpora- 
tion were  permitted  to  discontinue  their  proceedings.  Commis- 
sioners of  estimate  and  assessment  had  been  appointed,  but 
they  refused  to  act,  and  the  court  considered  the  case  standing 
in  the  same  condition  as  though  no  ommissioners  had  ever 
been  appointed;  and  they  say,  before  commissioners  are  ap- 
pointed, or  report  made,  we  do  not  perceive  how  any  rights  can 
be  so  vested  as  to  deprive  the  corporation  of  the  power  of  re- 
fusing to  go  on.  But  In  the  mailer  of  Beekman  Street,  20  Johns. 
269,  the  court  refused  leave  to  the  corporation  to  discontinue 
their  proceedings,  commissioners  having  been  appointed,  and 
being  nearly  ready  to  report,  though  no  report  had  actually 
been  made.  The  principle  adc^ted  in  these  cases  is  applicable 
to  that  now  under  consideration,  and  is  decisive  in  favor  of  the 
plaintiff's  right  to  recover. 

Judgment  for  plaintiff. 

In  Matter  qf  AfUJtony  fitreet,  20  Wend.  620;  Hanokins  v.  Boehester  is  re- 
fienod  to  as  authority  for  the  position  that  no  vested  right  is  acquired  under 
proceedings  in  relation  to  opening  and  laying  out  streets  until  the  confirma- 
tion of  the  final  report  of  the  commissioners  of  estimate  and  assessment.  See, 
on  the  same  point,  People  v.  Brooklyn,  poeL  The  principal  case  is  cited  also 
in  People  v.  Green,  20  How.  Pr.  497,  as  approving  the  decision  in  Matter  of 
Beehnan  Street,  20  Johns.  269,  with  respect  to  the  power  to  discontinue  pro- 
ceedings in  such  cases. 


Marshall  v.  Davis. 

[1  WXBSKLL.  lOO.J 

Retlkvik  Lies  Wherever  Trespass  de  bonis  cLsporiajUs  would  lie. 

WsoNOFCL  Taking  from  the  actual  or  constructive  possession  of  .the  plaintiff 
is  necessary  to  support  trespass  or  replevin  in  the  cepit. 

Wbongfcl  Detainer  after  a  Lawful  Taking  is  not  equivalent  to  a  wrong- 
ful original  taking. 
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I>ELr7EBT  BT  A  Bailxe  wtthout  Authobitt  to  ODO  who  18  ignomit  of  tht 
owner's  rights  does  not  constitute  such  a  wrongfal  taldng  of  a  chattel  hj 
the  party  so  receiving  it  as  to  support  replerin. 

Wipe  oy  the  Bailek  is  a  Competbht  WrrNsas  in  such  a  case  bocaoas  the 
bailee's  interest  is  haUnced,  he  being  liable  in  any  eyeni. 

Ebbob  to  the  common  pleas^  in  an  action  of  replevin  brooght 
by  DaviBy  the  defendant  in  error^  for  the  taking  of  a  certain 
horse.  It  was  proved  for  the  plaintiff  that  he  purchased  the 
horse  of  one  Gumaer  and  gave  him  to  one  Yermilyea  to  nse  for 
his  keeping,  reserving  the  right  to  resnme  possessioD  when  he 
pleased;  and  that  Yermilyea  delivered  him  to  the  defendant  in 
exchange  for  another  horse,  but  that  since  the  replevy  the  de- 
fendant had  got  possession  of  the  horse  given  in  exchange  to 
Yermilyea,  and  that  before  the  action,  possession  of  the  horse 
received  from  Yermilyea  was  demanded  and  refused.  The  de- 
fendant moved  for  a  nonsuit,  which  was  refused.  The  defend* 
ant  then  offered  Yermilyea's  wife  as  a  witness  to  proTe  that 
Yermilyea  purchased  the  horse  from  Gumaer,  and  that  the 
plaintiff,  being  his  surety,  had  given  him  leave  to  sell  or  ex- 
change the  horse.  Th^  court  excluded  her  as  incompetent  be- 
cause of  the  interest  of  her  husband.  Yerdict  and  judgment  for 
the  plaintiff,  which  this  writ  was  brought  to  reverse. 

A.  G,  Niven,  for  the  plaintiff  in  error,  claime<f(  1.  That  re- 
plevin would  not  lie,  because  tftre  was  no  tortious  taking:  Mor- 
gan's Vade  Mecum,  70,  72;  Selwyn's  Nisi  Prius,  1110;  Gilb. 
Replev.  58;  Com.  Dig., Replev.  (a);  1  Chit.  PL  118;  1  Esp.  216; 
Pangbum  v.  Fatridge,  7  Johns.  141  [6  Am.  Dec.  250];  dark  v. 
Shinner,  20  Id.  467  [11  Am.  Dec.  302];  2.  That  Mrs.  Yermilyea 
was  a  competent  witness,  her  husband's  interest  being  balanced. 

L.  Jenkins,  for  the  defendant  in  error,  contended:  1.  That  the 
plaintiff,  being  the  owner  and  entitled  to  the  possession,  was  con* 
structively  in  possession,  and  could  maintain  the  action:  Clark 
V.  Skinner,  20  Johns.  465  [11  Am.  Dec.  302];  2.  That  there  was 
an  unlawful  taking,  and  that,  at  all  events,  the  unlawful  deten- 
tion was  enough  to  support  the  action:  Badger  v.  Phirmey,  15 
Mass.  359  [8  Am.  Dec.  105];  16  Id.  147;  1  Chit.  PL  48;  2 
Saund.  47,  b;  7  T.  E.  12;  3.  That  the  ruling  as  to  the  compe- 
toncy  of  the  bailee's  wife  as  a  witness  was  correct,  because  a  re- 
covery by  the  plaintiff  would  be  conclusive  evidence  against  her 
husband  on  his  implied  warranty  of  title  to  the  defendant:  1 
Johns.  517;  2  Id.  394;  6  Id.  5,  523;  1  Johns.  Caa  163;  2  Id. 
314. 
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By  Court,  SiLYAOE,  C.  J.  The  questions  in  this  case  are:  1. 
Whether,  on  the  plaintiff's  own  showing,  the  action  of  replevin 
can  be  maintained?  and  2.  Whether  Mrs.  Yermilyea  was  a  com- 
petent witness? 

1.  The  old  authorities  (sajs  Van  Ness,  J.,  in  Fangbum  y. 
Pairidge,  7  Johns.  143  [6  Am.  Dec.  250])  are  that  replevin  lies 
for  goods  taken  tortious! j,  or  by  a  trespasser;  and  that  the 
party  iojured  may  have  replevin  or  trespass  at  his  election.  To 
maintain  this  position,  the  year  books  and  several  ancient  and 
modem  authorities  are  cited.  In  Thompson  v.  Button^  14  Johns. 
87,  Chief  Justice  Thompson  says:  ''The  utmost  extent  to  which 
the  case  of  Fangbum  v.  Fatridge,  can  be  carried,  is,  to  permit 
replevin  to  lie  where  an  action  of  trespass  might  be  brought: 
Gardner  v.  CampbeUy  15  Johns.  402,  was  an  action  of  replevin, 
in  which  the  defendant  justified  under  an  execution,  and  to 
which  the  plaintiff  pleaded  pleas  of  payment  and  satisfaction. 
To  these  pleas  there  was  a  demurrer  and  joinder.  Spencer,  J., 
in  delivering  the  opinion  of  the  court,  says:  ''  The  first  objection 
to  the  pleas  is,  that  they  admit  the  original  caption  to  be  lawful, 
and  where  that  is  the  case,  replevin  does  not  lie."  In  conclud- 
ing his  opinion,  he  again  remarks:  ''  The  goods  were  lawfully 
taken  by  the  defendant,  and  replevin  is  not  the  appropriate 
remedy.''  In  MilU  v.  Martin,  19  Johns.  31,  32,  Flatt,  J.,  and 
Spencer,  C.  J.,  repeat  the  doctrine,  that  where  the  taking  win 
tortious,  and  for  which  trespass  would  lie»  there  replevin  would 
also  lie.  In  Clark  v.  Skinner,  20  Johns.  467  [11  Am.  Dec.  302], 
Mr.  Justice  Piatt  reiterates  the  same  doctrine,  and  applies  it  to 
the  case  of  taking,  not  only  from  the  actual,  but  constructive 
possession  of  the  plaintifi;  and  contends  that  the  true  rule  is, 
that  replevin  will  lie  where  trespass  will.  This  is,  undoubtedly, 
the  correct  rule,  that  replevin  will  lie  in  all  cases  where  trespass 
de  bonis  asportaiis  can  be  maintained.  And  in  trespass  it  is  well 
settled  that  the  plaintiff  must  have  either  actual  possession,  or 
property  and  constructive  possession;  by  which  is  meant,  the 
right  to  redeem  the.  article  to  his  possession  at  pleasure.  Ac- 
cording to  the  testimony  in  this  case,  the  plaintiff  was  the 
general  owner  of  the  horse  in  question,  and  had  the  constructive 
possession;  he  had  a  right  to  take  actual  possession  at  any  mo- 
ment when  it  was  his  pleasure  to  do  so. 

The  next  inquiry  is,  whether  the  taking  by  the  defendant  was 
unlawful,  or,  in  the  language  of  the  law,  tortious.  Yermilyea 
was  not  the  servant  of  the  plaintiff.  He  was  bailee;  he  kept 
the  horses  for  the  plaintiff,  and  had  the  use  of  them  to  pay  for 
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their  keeping.  He  had  no  authority  to  sell,  or  exchange  the 
horses.  He,  however,  had  the  actual  possession;  and,  for  aught 
appearing  in  the  case*  the  defendant  believed  him  to  be  the 
owner.  The  defendant  took  the  horse,  by  delivery  of  Yermil- 
yea,  professing  to  be  the  owner,  and  to  have  the  right  of  dis- 
posing of  him.  The  taking  was,  in  fact,  without  authority, 
as  Yermilyea  had  no  authority  to  dispose  of  the  horse,  and 
was  therefore  unlawful.  That  the  defendant  was  ignorant  of  the 
plaintiff's  rights,  and,  therefore,  innocent  of  any  fraudulent 
intent,  does  not  alter  the  rights  or  liabilities  of  the  parties  in 
relation  to  each  other.  Mr.  Tidd,  in  his  division  of  actions, 
says:  Replevin  lies  to  recover  damages  for  an  immediate  wrong, 
without  force,  in  taking  away  and  detaining  cattle  or  goods, 
and  answers  to  the  action  of  trespass  de  bonis  asporicUis.  Tres- 
pass vi  et  armis  lies  to  recover  damages  for  immediate  wrongs 
nrcompanied  with  force :  1  Tidd's  Pr.  7.  In  the  case  of  Mearey 
V.  Head,  1  Mason,  822,^  Mr.  Justice  Story  says:  "At  common 
law  a  writ  of  replevin  never  lies  unless  there  has  been  a  tor- 
tious taking,  either  originally  or  by  construction  of  law,  by  some 
act  which  makes  tbe  party  a  trespasser  ab  initio.  In  case  of 
the  bailment,  or  rightful  possession  of  the  property,  replevin  is 
certainly  not  the  proper  remedy  at  common  law;  but  detinue  or 
trover  lies  in  such  case,  where  there  is  an  unjustifiable  deten- 
tion or  conversion."  He  further  adds:  "  NoncepU  puts  in  issue 
tbe  fact  of  an  actual  taking;  and  unless  there  be  a  wrongful 
taking  from  the  possession  of  another,  it  is  not  a  taking  within 
the  issue."  These  remarks  were  made  in  an  action  of  replevin. 
The  plaintiff  was  the  owner  of  the  goods  in  question,  and  had 
consigned  them  to  one  Green  for  sale.  Green  deposited  them 
in  the  store  of  the  defendant  for  safe  keeping.  Green  failed, 
and  a  creditor  of  bis  sued  the  defendant  as  trustee  of  Green. 
The  defendant  refused  to  deliver  them  to  the  plaintiff  on  de- 
mand, and  on  suit  being  brought,  pleaded  property  in  Green. 
The  learned  judge  further  remarks,  that  under  the  circum- 
stances of  that  case,  if  the  issue  had  been  non  cepit,  it  must 
have  been  found  for  the  defendant,  for  he  never  took  the  goods, 
in  any  legal  sense,  from  the  possession  of  another.  He  received 
them  on  storage,  and  tbe  delivery  to  him  was  a  lawful  delivery 
upon  a  bailment  for  safe  keeping.  Ifon  cepU  put  in  issue  the 
facts  of  an  actual  taking;  and  unless  there  be  a  wrongful  taking 
from  the  possession  of  another,  it  is  not  a  taking  within  the 
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issae.  A  wrongf al  detainer,  after  a  lawful  takings  is  not  equiv- 
alent to  a  wrongful  original  taking. 

The  doctrine  of  the  supreme  court  of  Massachusetts  is  more 
liberal  in  favor  of  the  action.  Parsons,  chief  justice,  says,  in 
Bailey  ▼.  Stubba,  6  Mass.  281:^  As  a  general  principle,  the  owner 
of  a  chattel  may  take  it  by  replevin  from  any  person  whose 
possession  is  unlawful,  unless  it  is  in  the  custody  of  the  law,  or 
unless  it  has  been  taken  by  replevin  from  him,  by  the  party  in 
possession.  In  Badger  v.  Fhinney,  15  Mass.  869  [8  Am.  Dec. 
105];  it  was  held  that  replevin  lies  for  goods  unlawfully  de- 
tained, though  there  was  no  tortious  taking.  In  that  case  the 
goods  replevied  were  sold  by  the  plainti£f  to  the  defendant's  in- 
testate, an  infant;  and  on  his  refusal  to  pay,  on  the  ground  of 
infancy,  the  plaintiff  demanded  the  goods.  The  defendant 
refusing  to  give  them  up,  replevin  was  brought,  and  it  was  held 
that  this  action  lies,  where  the  goods  are  wrongfully  detained^ 
though  the  original  taking  was  lawful.  This  decision  was  made 
iu  March,  1819,  and  seems  not  to  have  been  satisfactory  to  the 
bar;  as  in  September  of  the  same  year,  the  question  was  again 
raised  and  argued  at  length  in  Baker  v.  FcUea,  16  Mass.  147. 
But  the  court  adhered  to  their  former  decision,  and  Putnam,  jus- 
tice, in  a  very  able  and  learned  argument,  supports  the  propriety 
of  their  former  adjudication  on  the  same  point.  Were  the  question 
new  in  this  court,  I  should  be  strongly  inclined  to  hold  the  doc- 
trine of  the  Massachusetts  court  correct,  particularly  under  our 
statute  to  prevent  abuses  and  delays  in  actions  of  replevin:  1 
B.  L.  91,  by  which  it  is  enacted,  "  That  if  beasts,  or  goods,  or 
chattels  of  any  person,  at  an  time  hereafter,  be  taken  and 
wrongfully  detained,  the  sheriff,  by  writ  of  replevin,  or  upon 
complaint  without  writ,  shall  cause  the  same  to  be  replevied," 
etc.  But  the  question  here  seems  to  have  been  considered 
purely  a  common  law  question,  and  that  as  such,  replevin  is  not 
the  appropriate  remedy,  where  the  goods  were  legally  taken, 
but  illegally  withheld,  as  in  the  case  of  Gardner  v.  Campbell. 
The  decisions  in  this  court  place  replevin  on  the  same  ground 
with  trespass. 

The  tide  of  the  plaintiff  was,  no  doubt,  sufficient  to  maintain 
trespass,  and  it  becomes  important  to  inquire  whether  the  tak- 
ing by  the  defendant  was  such  as  to  subject  him  to  this  action. 
I  have  not  found  any  adjudged  case  in  point;  but  in  Bac.  Abr., 
TrespasSy  c.  2,  it  is  laid  down  as  law,  if  the  goods  of  J.  S., 
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which  were  bailed  to  J.  N.,  are  taken  from  or  injured  in  the 
hands  of  J.  N.  by  a  btranger,  J.  S. ,  in  whom  ihe  general  prop- 
erty still  remains,  may  maintain  an  action  of  trespass.  Bnt  if 
the  bailee  of  goods  Lave  delivered  them  to  a  stninger,  the  bailor 
can  not  maintain  this  actioD,  because  the  general  property  in 
the  goods  is  changed,  by  the  delivery  of  a  person  who  had  a 
special  property  therein.  So  in  Yin.  Abr.,  Trespass,  M,  pi.  11, 
if  I  bail  goods  to  a  man  who  gives  or  sells  them  to  a  stranger, 
and  the  stranger  takes  them  without  delivery,  I  shall  have  tres- 
pass; for  by  the  gift  or  sale  the  property  is  not  changed,  but  by 
the  taking;  but,  if  the  bailee  delivers  them  to  a  stranger,  I  shall 
not  have  trespass.  It  seems,  therefore,  there  was  technically  no 
taking  of  the  property  to  subject  the  defendant  to  the  action  of 
trespass,  he  having  obtained  possession,  by  delivery,  from  a 
pei*8on  having  a  special  property  therein;  of  coarse,  replevin  is 
not  the  proper  remedy,  but  detinue  or  trover. 

2.  On  the  second  point  I  think  the  court  erred  also.  Yer- 
milyea's  interest  was  neutralized.  If  the  plaintiff  recovered,  the 
defendant  had  his  remedy  against  Yermilyea.  If  the  plaintiff 
failed  in  this  suit,  then  he  had  his  action  against  Yermilyea. 
8o  that,  let  the  decision  be  either  way,  Yermilyea  was  responsi- 
ble for  the  value  of  the  hcrse.  His  wife  was  a  competent  wit- 
ness, as  he  would  have  been  if  offered. 

Judgment  reversed,  venire  de  novo  to  Sullivan  common  pleas. 


Replevin  Lues  in  what  Cases. — See,  on  this  snbject,  Pangbum  Y.P/Uridge^ 
5  Am.  Dec  250;  Badger  v,  Phinney,  8  Id.  105,  and  note;  Kellogg  r.  ChMrtkiU^ 
9  Id.  104,  and  note;  Gkt  v.  CoU,  10  Id.  C16;  Clark  v.  Skmner,  11  Id.  902; 
Broion  v.  Caldwell,  13  Id.  660;  Smith  v.  UnntingUm,  14  Id.  331.  The  prin- 
cipal case  is  referred  to  in  Hall  v.  TtMle,  2  Wend.  478;  Dvuham  v.  Wyetqf, 
3  ItL  281;  Jiogera  v.  Arnold,  12  Id.  32;  and  McKnigU  v.  Jforj^n,  2  Barb.  176^ 
as  approving  the  doctrine  of  Pangburn  v.  Patridge,  5  Am.  Dec  250,  that  re- 
plevin will  lie  whenever  trespass  de  bonis  asportaUs  can  be  maintained.  It  is 
cited,  also,  to  the  point  that  possession  and  a  wrongful  taking  are  neoeoary 
to  maintain  replevin,  in  Miller  v.  Adait,  16  Wend.  359;  to  the  point  that  a 
taking  by  delivery  from  a  bailee  or  other  person  having  actual  poasession  is 
not  tortious,  and  that  replevin  in  the  cepU  will  not  lie  for  such  taking  or  for 
a  subsequent  illegal  detention,  in  S^nith  v.  Clark,  21  Wend.  85;  Rogers  v. 
Weir,  34  N.  Y.  466;  BarreU  v.  Warren,  3  Hill,  350;  Dudley  v.  HawUy^  40 
Barb.  505;  but  that  replevin  may  be  maintained  by  the  owner  for  an  abeolate 
taking  from  the  possession  of  such  bailee  or  other  person  in  actual  possession, 
in  Acker  v.  Campbell,  23  Wend.  374;  and  Ely  v.  EfUe,  3  N.  Y.  508.  In 
Proeser  ▼.  Woodward,  21  Wend.  207,  MarehcUl  v.  Davis  is  cited  also  on  this 
point,  and  it  is  intimated  that  replevin  in  the  detinH  may  lie  where  there  was 
no  original  tortious  taking.  It  is  referred  to,  also,  in  Fuller  v.  TovonseMd,  d 
Denio,  186,  as  authority  for  the  position,  that  the  wife  of  ihe  vendor  of  pei^ 
sonal  property  is  a  competent  witness  to  prove  property  in  the  vendee,  wiievs 
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Um  Tendor  will  be  equally  responaible  in  any  event,  aad  iaKeuiaen  t.  Parksy 
2  Sandf.  M,  aa  illustrating  the  general  principle  that  a  witness,  whose  interest 
is  balanced,  is  competent. 

FossESSioir  TO  Mahttain  Tbxspass. — See,  on  this  point,  the  note  to  Oraer 
▼.  Siornu,  18  Am.  Deo.  64A. 
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Bbtkravgb  ov  thb  Lzabilitt  or  Pabtnebs  for  their  joint  debts  is  not  pro- 
duced by  an  assignment  under  seal  of  the  firm  property  to  pay  the  debta 
on  condition  that  the  creditors  will  look  to  the  partners  individually  for 
their  proportion  of  the  balance  of  the  debts  remaining  unpaid,  after  dU 
Tiding  the  property  as  assigned,  unless  the  creditors  accept  the  condition, 
and  the  partners  individually  covenant  to  pay  their  respective  shares. 

MxBOXB. — ^Where  a  partnership  is  indebted  and  the  partners  severally  cove* 
nantto  pay,  each,  his  proportion  of  the  debts,  and  the  creditor  thereupon, 
releases  the  partners  from  their  joint  liability,  the  original  contract  or 
debt  is  merged. 

NoN-JOiNDSR  07  Pabtixs  is  matter  for  a  plea  in  abatement. 

Patmsht  by  a  Partkbr,  under  a  Comfromisb,  of  a  specific  sum  in  satisfao- 
tion  of  a  partnership  debt  discharges  it,  and  it  can  not  be  kept  alive  by 
an  agreement  between  the  creditor  and  the  paying  partner  to  enable  the 
latter  to  collect  it  from  his  copartner. 

AoooBD  AND  8ATiBrAcnoN. — ^Acceptauce  of  a  note  of  third  persons,  though 
for  a  lees  sum,  in  satisfaction  of  a  debt,  and  payment  thereof,  oonstitnte 
a  good  accord  and  satisfaction,  and  discharge  the  debt. 

Assumpsit  against  McCrea  alone,  for  a  debt  alleged  to  be  due 
the  plaintiff  from  the  late  firm  of  McCrea  &  Slidell.  The  opin- 
ion states  the  facts.  The  judge  charged  the  jury  that  the  action 
should  have  been  brought  against  McCrea  &  Slidell  jointly^ 
but  that  no  advantage  could  be  taken  of  it  except  by  a  plea  in 
abatement;  that  the  receipt  given  to  Slidell,  which  was  2)roved, 
was  a  Talid  accord  and  satisfaction,  and  discharged  the  debt  as 
to  both;  that  notwithstanding  the  assignment,  made  ht  the 
partners  for  the  payment  of  their  debts,  on  condition  that  the 
ereditors  should  look  to  the  partners  individually  for  their  })ro- 
portion  of  .the  balance  of  such  debts,  and  the  release  by  the 
creditors,  the  partners  nevertheloss  remained  jointly  liable  until 
the  partners  individually  executed  some  contract  to  pay  their 
respective  shares;  that  if  the  assignment  itself  made  the  part- 
ners individually  liable,  as  it  was  under  seal,  and  action  of  cov- 
enant only  could  be  maintained  thereon;  that  if  the  joint  lia- 
biHtj  continued,  the  release  of  Slidell  was  the  release  of  both, 
and  if  the  partners  had  became  separately  liable  it  was  by  an 
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iDsfrument  under  seal,  and  the  plaintifif  had  mistakeQ  his  form 
of  action. 

P,  W,  Badcliff  and  Slosson^  for  tbe  plaintiff,  contended:  1. 
That  by  the  assignment  tbe  joint  liabiUtj  of  the  partners  was  de- 
stroyed, and  each,  by  his  express  agreement,  became  separately 
liable  for  his  moiety,  and  this  being  the  clear  intent  of  the  agree- 
ment, it  should  control  the  decision  of  the  court:  2  Cow.  806; 
6  Id.  170.  2.  That  assumpsii  was  tbe  proper  form  of  action, 
and  tbat  covenant  would  not  lie,  because  tbe  deed  executed  by 
tbe  creditors  in  October,  1820,  was  not  tiigned  or  sealed  by  tbe 
defendant:  GcUev.Nixon,  6  Cow.  445;  1  Chit.  PI.  114,  348;  12 
Johns.  197;  14  Id.  207.  Much  less  would  covenant  lie  on  tbe 
assignment  of  September,  1820,  there  being  nothing  from  wbich 
to  infer  a  covenant,  although  a  promise  might  be  implied :  1 
Johns.  34  [Holmea  v.  De  Camp,  3  Am.  Dec.  293];  20  Id.  340;  2 
Phil.  Ev.  87;  13  East,  249;  5  Mau.  and  Sel.  65.  3.  That  the 
arrangement  with  Slidell  was  no  accord  and  satisfaction,  such 
not  being  the  intent,  and  because  payment  of  a  part,  without  a 
release,  is  no  satisfaction,  a  technical  release  being  necessazy  to 
enable  the  defendant  to  treat  it  as  a  dischaige:  7  Johns.  207; 
Gow.  Part.  225-231. 

H,  Maxwell  and  J,  Duer,  for  the  defendant,  claimed,  among 
other  things,  that  the  deed  of  October  was  not  a  compliance 
with  the  condition  of  tbe  assignment;  that  it  was  an  acquittance 
and  not  a  release,  and  tbat  tbe  debt,  being  an  entirety,  could 
not  be  released  as  to  part:  Shep.  Touch,  c.  19,Belease  320-323; 
5  Bac.  Abr. ,  Release,  L;  that  the  acceptance  and  subsequent  pay- 
ment of  the  note  of  John  Slidell  &  Co.  constituted  an  aocozd 
and  satisfaction:  20  Johns.  76. 

By  Court,  Woodwobth,  J.  The  plaintiff  declared  in  aaaamp- 
sit  on  the  money  counts.  It  appeared  that  the  defendant  and 
John  Slidell,  jun,,  were  partners,  and  on  the  eleventh  of  Sep- 
tember, 1820,  made  an  assignment  of  their  property  to  trustees, 
for  tbe  benefit  of  their  creditors,  containing  a  proviso  that  the 
creditors  within  one  year  assent  to  come  in  under  the  assi^- 
ment,  and  agree  to  accept  the  individual  responsibility  of  each 
partner  for  one  half  of  their  demands,  and  release  tbe  other 
half,  engaging  to  look  to  each  partner  for  a  moiety  of  their  re> 
spective  demands.  In  the  assignment,  the  plaintiff's  debt  in 
stated  at  two  thousand  seven  hundred  and  twenty-seven  doUan 
and  ninety-six  cents. 

The  defendant  proved  that  on  the  twenty-fifth  of  October, 
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1825,  the  trosfcees  paid  to  Slidell  one  thousand  four  hundred 
and  fortj*nine  dollars  and  ninety  cents,  on  a  dividend  on  plaint- 
iff's debts.  This  appears  to  haye  been  done  under  the  follow- 
ing authority:  On  the  eighteenth  of  June,  1821 » the  plaintiff 
gave  a  letter  of  attorney  to  one  Delonguemare,  to  receive  all 
moneys  due  from  McCrea  and  Slidell,  to  give  acquittances,  to 
compromise,  conduct  suits,  and  make  substitution,  etc.  On 
the  eighth  of  December,  1823,  Delonguemare  substituted  Sli- 
dell as  attorney  in  his  place.  It  appeared  that  on  the  twenty- 
sixth  of  September,  1823,  Delonguemare  received  from  Sli- 
dell the  note  of  John  Slidell  &  Co.,  for  one  thousand  two 
hundred  dollars,  at  sixty  days,  to  the  order  of  John  Slidell, 
jonior,  and  gave  a  receipt,  stating  that  when  paid,  Slidell  was 
to  be  substituted  for  Delonguemare,  as  the  attorney  of  the  plaint- 
iff, to  recover  of  McCrea  and  Slidell,  or  the  trustees,  the  plaint- 
iff's  debt;  it. being  understood  that  on  payment  of  the  note, 
Slidell  was  entitled  to  recover  and  receive  the  debt  from  McCrea 
and  Slidell  to  his  own  ase,  the  note  being  given  on  a  settlement 
by  way  of  compromise. 

On  the  fourteenth  of  October,  1820,  an  instrument  was  exe- 
cuted by  the  creditors,  including  the  plaintiff  by  his  attorney, 
Delonguemare,  reciting  the  assignment,  and  agreeing  with 
McCrea  and  Slidell  to  come  in  under  the  assignment,  and  ac- 
cept the  individual  responsibility  of  each  of  the  partners,  for  a 
moiety  of  their  demands,  after  the  final  dividend  of  the  estate  by 
the  truBtees;  and  by  the  said  instrument  released  all  their  de- 
mands beyond  a  moiety.  It  also  contained  a  covenant  that 
McCrea  and  Slidell,  each  for  himself  and  not  jointly,  should 
take  upon  themselves  individually  a  moiety  of  the  copartnership 
debt,  and  to  pay  each  the  one  half,  and  not  to  set  up  their  joint 
liability  in  law  or  equity.  This  instrument  was  produced  by  the 
plaintiff,  but  it  does  not  appear  to  have  been  executed  by  Mc- 
Crea and  Slidell,  or  either  of  them.  It  also  appeared  that  on 
the  twenty-fourth  of  October,  1822,  the  defendant  presented  a 
petition  to  the  recorder,  under  the  act  for  giving  relief  in  cases 
of  insolvency,  in  which  the  plaintiff's  debt  is  stated  at  one 
thousand  one  hundred  and  fifty  dollars,  being  one  half  of  tlie 
debt  due  by  McCrea  and  Slidell,  deducting  the  plaintiff's  inter- 
est arising  from  the  assignment. 

By  the  instrument  bearing  date  October  14, 1820,  the  cred- 
itors agree  to  accept  the  individual  responsibility  of  each  part- 
ner. It  was  contemplated  that  each  partner  should  become  in- 
dividually bound.      In  what  manner  they  were  to  obligate 
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themselyes,  and  at  what  time,  is  not  stated.  Until  the  partners 
had  given  their  individual  security,  it  appears  to  me  there  was 
no  severance,  but  the  demands  of  the  creditors  were  against 
McOrea  and  Slidell  jointly.  There  is  no  evidence  that  they 
ever  assumed  the  payment  of  a  moiety  individually.  The  cred- 
itors also  release  each  of  the  partners  of  all  their  demand  be- 
yond a  moiety.  The  intention  appears  to  have  been,  that  as  to 
a  moiety  of  the  debts,  the  creditors  were  willing  to  accept  what- 
ever dividend  might  be  made  under  the  assignment,  and,  for  the 
residue,  look  to  the  partners  separately.  The  creditors  only 
^cecuted  the  instrument;  1  do  not,  therefore,  perceive  that  an 
action  could  be  maintained  on  this  coyenant  against  either  of 
the  partners.  If  they  had  executed  the  instrument,  the  proper 
action  to  recover  a  moiety  would  be  on  the  covenant.  Its  exe- 
cution by  McCrea  and  Slidell  would  necessarily  have  merged  the 
original  contract.  If,  then,  this  action  can  be  defended,  it 
must  be  on  other  grounds. 

It  has  been  correctly  said  that  the  non-joinder  of  all  the  par- 
ties is  matter  for  a  plea  in  abatement.  It  remains,  then,  to  de- 
cide the  effect  of  the  settlement  made  between  Slidell  and 
Delonguemare,  the  attorney  for  the  plaintiiT. 

On  the  twenty-sixth  of  September,  1823,  a  compromise  takes 
place,  and  a  receipt  is  given  to  Slidell  for  a  note  of  one  thou- 
sand two  hundred  dollars,  which  has  been  paid.  It  was  given 
on  the  settlement  of  the  claim  of  the  plaintiff,  by  way  of  com- 
promise; or,  in  other  words,  Delonguemare  received  one  thou- 
sand two  hundred  dollars  as  the  full  amount  of  the  plaintiflTs 
claim.  It  will  be  remembered  that  at  this  time  the  plaintiflTs 
demand  must  have  been  against  the  partners  jointly,  for  there 
bad  been  no  individual  assumption  of  the  debt.  The  receipt 
shows  the  inducement  that  Slidell  had  for  making  this  arrange- 
ment. Slidell  was  to  be  substituted  in  the  place  of  the  plaintiff, 
and  receive  to  his  own  use  whatever  could  be  collected  of  the 
debt,  and  accordingly,  on  the  eighth  of  December,  1823,  he  was 
substituted  by  a  power  of  attorney  from  Delonguemare,  and  by 
virtue  of  that  power,  on  the  twenty-ninth  of  October,  1825,  he 
received  a  dividend  of  one  thousand  four  hundred  and  forty- 
nine  dollars  and  ninety  cents,  and  now  seeks  to  recover  in  the 
name  of  the  plaintiff  the  moiety  which  was  to  have  been  re- 
ceived on  the  individual  responsibility  of  the  partners.  This 
can  not  be  done.  The  acceptance  of  the  note,  and  payment  of 
it,  was  a  good  accord  and  satisfaction.  Here  the  note  of  thiril 
peiBons,  John  Slidell  &  Co.,  was  given,  accepted,  and  paid; 
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and  althoagh  it  be  admitted  that  it  was  for  a  less  sum  than  the 
debt,  was  nevertheless  a  valid  discharge.  The  case  of  Boyd  dk 
Suydam  t.  Hitchcock,  20  Johns.  76  [11  Am.  Dec.  247],  fully  sup- 
ports this  doctrine.  The  plaintiff,  then,  has  received  satisfac* 
tion,  and  discharged  his  debt.  After  this  it  was  not  competent 
for  him  to  authorize  the  partner  paying  to  keep  the  original 
demand  alive,  and  enforce  it  by  action  in  the  plaintiffs  name 
against  the  other  partner. 
The  motion  to  set  aside  the  verdict  is  denied. 


AoGiprAVOB  OF  Part  or  Debt  as  SAnsrAcnoK.— An  agreement  to  pay 
a  le»  sam  than  is  owing  is  not  a  good  accord:  Seymour  ▼.  iftn^tfrn,  8  Am. 
Dec  380l  But  the  acceptance  of  the  note  of  a  third  person  for  a  part  of  the 
debt  as  satisfaction,  extinguishes  the  original  debtr  Boyd  y.  HUchcocky  11 
Am.  Dea  247.  To  the  same  effect  are  Frisbie  v.  Lamed,  21  Wend.  453; 
CankUng  v.  King,  10  Barb.  375;  Keeler  v.  SaUahury,  27  Id.  488;  Bunge  v. 
Koop,  5  Bob.  VI',  and  Webb  v.  OoidgrnUh,  2  Duer,  418^  all  citing  the  principal 
case.  So,  too,  the  acceptance  of  the  debtor's  own  note  for  part  indorsed  by 
khird  parties:  DoUen  v.  Arnold^  10  How.  Pr.  529.  And  generally,  additional 
lecoiity  for  part  of  a  debt,  or  any  benefit  or  legal  possibility  of  benefit  to  the 
cnditor,  is  a  good  consideration  for  a  compromise  and  a  release  of  the  re- 
mainder of  the  debt:  Booih  v.  Smith,  3  Wend.  68;  KeUogg  v.  Richards,  14 
Id.  119;  PhilUps  y.  Berger,  2  Barb.  612;  Nevins  v.  Depierrea,  1  Edm.  199, 
dting  Le  Page  v.  MeCrea,  But  a  receipt  in  full  to  one  joint  debtor,  on  pay- 
ment of  his  half  of  the  debt,  is  no  release  of  the  other:  Buckingham  v.  OUver, 
3  £.  D.  Smith,  131. 

MntoxB,  TBM  DocTKurs  07,  is  discussed  at  length  in  the  note  to  SpeecTs 
Sg^nY.  Haam,  15  Am.  Deo.  81. 


Welsh  v.  Cabteb- 

[1  WXHPZLL,  185.] 

Acnov  lOR  SsLUNO  Onb  Abticle  for  Anothsb  will  not  lie,  except  where 
there  is  frand  or  a  warranty. 

8au  or  A  Spusious  and  Wosihless  Arugle,  fraadnlently  made  to  re* 
semble  a  valuable  commodity  for  which  it  is  sold,  will  not  authorize  an 
action  by  the  vendee  against  his  vendor,  who  is  ignorant  of  the  f raud» 
and  has  given  no  warranty. 

Rtlb  or  Caveat  Emptor  requires  that  the  vendee  shall  guard  against  latent 
defects,  by  demanding  a  warranty,  or  bear  the  loss  himself. 

Thb  Fact  that  ths  Vendor  has  a  Remedy  over  against  the  person 
from  whom  or  through  whom  he  obtained  an  article,  does  not  make 
him  liable  to  hie  vendee  for  defects  therein,  in  the  absence  of  fraud  or 
wanauty. 

Dkxaratiohs  op  Aoevt  as  Evidence.  —  In  an  action  against  a  vendor 
for  the  sale  of  a  spurious  article  of  merchandise,  declarations  of  the 
agent  who  effected  the  sale,  made  subsequently  to  other  purchasers  of 
portions  of  the  same  lot  of  merchandise,  are  competent  evidence. 
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AasuMPSET  on  a  promissoiy  note.  Plea,  the  general  iasae,  with 
notice  that  the  defendant  would  relj  upon  certain  special 
matters  of  defense  to  be  proved  at  the  trial.  The  defense  was 
that  the  note  was  given  for  the  purchase  price  of  a  quantity  of 
barilla  bought  by  the  defendant  of  John  Welsh,  who  imported 
it,  and  for  whose  benefit  this  action  was  brought,  and  that  the 
article  sold  as  barilla  was  not  barilla  at  all,  but  was  a  fraudu- 
lent imitation  of  it,  and  was  entirely  worthless.  It  appeared 
that  the  article  iu  question  was  sold  to  the  defendant  by  one 
Fitch,  the  agent  of  Welsh;  that  before  purchasing,  the  defend- 
ant had  a  sample  of  the  article  analyzed;  that  there  was  no 
fraudulent  representation  or  warranty  on  the  part  of  the  vend- 
or's agent,  but  that  he  told  the  defendant  that  he  must  judge 
for  himself;  and  that  the  barilla  was  subsequently  analyzed, 
and  found  to  be  a  fraudulent  imitation  of  the  genuine  article, 
and  was  wholly  valueless.  There  was  no  evidence  that  either 
the  vendor  or  his  agent  knew  that  the  article  was  spurious. 
Some  declarations  and  representations  made  by  the  agent  sub- 
sequent to  the  sale,  with  respect  to  the  value  of  the  barilla 
remaining  on  hand,  were  offered  in  evidence  by  the  defendant, 
as  tending  to  show  fraud,  and  were  admitted,  against  the 
plaintiff's  objection,  and  the  plaintiff  excepted.  The  judge  left 
the  questions  of  fraud  and  warranty  to  the  jury,  and  instructed 
them  that  if  they  believed  the  article  to  be  a  fraudulent  one, 
although  they  should  find  that  there  was  no  fraud  in  the  vendor, 
the  policy  of  the  law  cast  the  loss  on  him  as  the  importer  of  the 
article,  to  which  the  plaintiff  excepted.  Verdict  for  the  de- 
fendant. The  case  was  heard  here  on  the  exceptions  taken  at 
the  trial. 

J.  CoU  and  D,  B.  Ogden^  for  the  plaintiff,  argued  that  the 
vendor  was  not  liable  for  selling  a  spurious  article  unless 
knowledge  of  the  fraud  was  brought  home  to  him,  or  unless 
there  was  a  warranty,  particularly  where,  as  in  this  case,  the 
vendee  had  an  opportunity  to  examine,  and  did  examine,  the 
commodity  for  himself:  SweU  v.  Colgate^  20  Johns.  196  [11  Am. 
Dec.  266];  4  Cow.  440;  8  Camp.  N.  P.  163;  4  Id.  144, 169;  2 
East,  820. 

Anihon,  for  the  defendant,  contended  that  this  case  was  dis- 
tinguishable from  those  relied  on  by  the  plaintiff^  because  here 
the  article  delivered  was  totally  different  from  that  agreed  to  be 
sold,  and  that  the  vendee,  having  been  imposed  upon  by  a  sole 
of  one  thing  for  another,  though  there  was  no  deceit  in  the 
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vendor,  ought  to  have  bis  remedy  against  the  latter,  who  in  his 
torn  had  his  remedy  oyer  against  his  foreign  factor:  Horn  v. 
ISeftob,  1  Salk.  289;  BuU.  N.  P.  81;  Esp.  N.  P.  629;  Long  on 
Sales,  235;  LiTermore,39;  Paley's  Agenoy,  280;  Boss' Vendors, 
128;  1  Moore,  108.  He  also  contended  that  the  declarations 
of  Fitch  were  properly  admitted:  4  Stark.  60;  6  Cow.  90;  3 
Johns.  235;  2  Campb.  555. 

By  Court,  Sttthkbland,  J.  The  judge  charged  the  jury,  ''that 
it  they  believed  the  article  sold  by  the  plaintiff  to  the  defendant 
to  be  a  fraudulent  article,  although  they  should  find  that  there 
was  no  fraud  in  the  vendor,  yet  the  policy  of  the  law  cast  the 
loss  upon  him  as  the  importer  of  the  article.''  In  JeuriU  y.  CoU 
gaU  and  others^  20  Johns.  196,^  the  article  sold,  as  in  this  case, 
was  sold  as  barilla,  but  it  proved  to  be  not  barilla,  but  kelp,  an 
entixely  different  article,  not  used  in  this  country,  of  little  value 
for  any  purpose,  and  of  none  whatever  for  the  purpose  for 
which  barilla  is  used:  the  manufacture  of  soap.  It  was  con- 
tended in  that  case  that  the  commodity  having  been  advertised 
and  sold  as  and  for  barilla,  and  so  described  in  the  bill  of  par- 
eels  accompanying  the  delivery  of  it  to  the  defendants,  it 
amoanted  to  an  undertaking  of  warranty,  on  the  part  of  the 
vendor,  that  ift  was  barilla;  that  a  warranty  is  always  implied 
thai  the  article  is  that  for  which  it  is  sold;  but  the  court 
held  that  no  such  distinction  was  to  be  found  in  the  cases;  that 
the  common  law  rule,  caveai  emptor^  applied  to  the  case,  and 
that  where  there  is  no  fraud  or  agreement  to  the  contrary,  if 
the  article  turns  out  not  to  be  that  which  was  supposed,  the 
purchaser  sustains  the  loss. 

The  same  doctrine  had  been  previously  held  in  this  court,  in 
v.  Woods,  2  Cai.  48  [2  Am.  Dec.  215].  The  action 
was  for  selling  peachum  for  brazilletto  wood,  and  as  there 
neither  warranty  nor  fraud,  the  vendee  was  held  to  have 
at  his  peril.  All  the  authorities  are  considered  and 
naalyzed  in  these  cases,  and  the  doctrine  is  conclusively  entab- 
liriMd,  that  to  nudntain  an  action  for  selling  one  article  for  an- 
other, there  most  be  either  warranty  or  fraud.  The  rule  of  the 
cHil  law  is  admitted  to  be  different.  Can  the  circumstunces, 
,  that  the  article  sold  is  an  entirely  spurious  and  worthless 
,  fraudulently  made  for  the  express  purpose  of  being  Bold 
a  valuable  commodity  which  it  was  made  to  resemble,  vary 
roles  of  law  as  between  innocent  vendors  and  vendees  ? 
The  principle  of  the  rule  of  caveai  emptor  is  this,  that  the 

1.   JSr«Mtt  T.  09lg9U,  90  Johns.  196  [11  Am.  Deo.  9661. 
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▼endee  lias  it  in  his  power  to  guard  against  any  latent  defect  or 
deception  in  the  article  purchased,  by  exacting  a  warranty  from 
the  vendor;  but  if,  instead  of  taking  this  precaution,  he  will 
trust  to  his  own  sagacity  and  judgment,  he  should  bear  the  loss 
if  they  deceived  him.  The  principle  assumes  that  both  parties 
are  equally  innocent,  and  it  throws  the  loss  upon  him  who  omits 
to  exact  that  which  would  have  afforded  him  ample  protection, 
the  exacting  of  which  would  have  apprised  the  opposite  party 
of  the  necessity  of  taking  measures  for  his  own  indemnity.  The 
principle  does  not  look  beyond  the  immediate  parties  to  the 
transaction,  and  why  is  it  not  as  applicable  to  a  case  where  the  ar- 
ticle was  originally  a  fraudulent  one,  as  the  judge  expresses  it 
in  Lis  charge,  as  to  any  other,  if  the  vendor  was  not  affected 
with  the  fraud  ?  It  is  said  the  policy  of  the  law  in  such  cases 
casts  the  loss  upon  the  importer  or  vendor,  because  be  has  his 
remedy  over  against  his  factor  beyond  the  sea;  whereas  the  de- 
fendant has  no  remedy,  if  the  loss  is  thrown  on  him.  Suppose, 
in  an  ordinary  case,  it  should  appear  that  the  vendor  who  sold 
an  article  without  warranty,  purchased  it  with  warranty,  would 
that  circumstance  change  the  rule  of  law  as  between  him  and 
his  vendee,  and  render  him  liable  to  respond;  not  because  he 
had  been  guilty  of  fraud,  or  had  agreed  to  be  answerable  under 
such  circumstances,  but  because,  if  he  was  made  responsible, 
he  would  be  able  to  receive  back  whatever  he  was  compelled  to 
pay? 

The  law  does  not  proceed  upon  such  principles.  It  does  not 
determine  the  rights  of  A.  against  B.  by  inquiring  into  those  of 
B.  against  C.  I  am  not  aware  of  any  consideration  of  public 
policy  which  should  induce  the  adoption  of  such  a  rule.  The 
declarations  or  representations  of  Fitch,  in  relation  to  this  same 
lot  of  barilla,  to  other  persons  to  whom  he  offered  parcels  of  it 
for  sale,  subsequent  to  the  sale  to  the  defendant,  I  am  inclined 
to  think  were  properly  admitted.  Fitch  was  the  agent  for  the 
plaintiff,  for  the  purpose  of  selling  the  whole  lot  of  barilla,  and 
his  agency  continued  until  that  was  accomplished  or  his  power 
was  withdrawn.  His  subsequent  representations  might,  in  con- 
nection with  other  circumstances,  in  the  absence  of  any  direct 
proof  as  to  what  his  contract  with  the  defendant  was,  be  entiUed 
to  some  weight,  though  under  the  circumstances  of  this  case, 
where  we  have  the  direct  and  positive  testimony  of  Fitch  upoa 
the  subject,  I  think  they  should  have  had  but  little  inflnenee 
with  the  jury.     They  were,  however,  admissible,  and  the  exoep- 
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Uon  upon  that  point  was  not  well  taken.     On  the  first  point, 
however,  we  are  of  opinion  that  the  learned  judge  erred. 
A  new  trial  must,  therefore,  be  granted. 


WABaAirms  ox  Saues  of  Chattels. — On  the  subject  of  implied  warrant* 
ies  on  sales  of  chattels,  and  the  application  of  the  rule  of  caveat  emptor,  see 
BaUey  t.  NiekoU,  1  Am.  Dec.  83,  and  note;  Timrod  v.  ,^ioolbred.  Id.  620; 
WhUeJield  t.  AleLeod,  Id.  650;  Seixas  v.  Woods,  2  Id.  215,  and  note;  Van- 
deriiost  v.  McTaggart,  Id.  667;  Lanier  v.  Atdd,  3  Id.  680;  Johntton  v.  Cope, 

6  Id.  423;  Emerson  v.  Brigham,  6  Id.  114,  and  note;  Van  BrackUn  v.  Fonda, 

7  Id.  339;  Westmoreland  v.  Dixon,  9  Id.  763;  Eirwin  v.  Maxwell,  Id.  602; 
Dean  v.  Mason,  10  Id.  162;  Smith  v.  McCall,  Id.  666,  and  note;  SioeU  v.  Col- 
ifote,  11  Id.  266,  and  note;  Allisons  v.  Noble,  13  Id.  230;  Hanks  v.  MeKee, 
Id.  265;  Hastmgs  v.  Lovering,  Id.  420;  HugJies  y.  Robertson,  15  Id.  104.  As 
to  warranties  on  sales  by  sample,  see  the  note  to  Bradford  v.  Manly,  7  Am. 
Dec  125.  The  principal  case  is  often  referred  to  as  an  authority  for  the  gen- 
eral doctrine  that  where  there  is  no  fraud  or  warranty,  the  vendor  of  a  chattel 
ti  not  liable  for  a  defect  of  quality,  but  the  rule  of  caveat  emptor  applies: 
Waring  v.  Mason,  18  Wend.  444;  Gillespie  v.  Torraaice,  25  N.  Y.  308;  Beirne 
T.  Dord,  5  Id.  98;  Carley  v.  Wilkins,  6  Barb.  564;  WiUfur  y.  CartwriglU,  44 
Id.  540.  So  where  an  article  has  been  fraudulently  made  to  resemble  an- 
other, if  the  vendor  is  no  party  to  the  fraud,  and  has  no  notice  of  it:  Hart 
▼.  Wrighl^  17  Wend.  269. 


People  v.  Fitoh. 

[1  WaSDKLL,  198.] 

WhkVDTJiMsr  Altkbatton  of  Satisited  Ordeb  bt  Drawer  not  Foboert. — 
An  alteration  of  the  date  of  an  order  for  the  delivery  of  goods,  made  by 
the  drawer  with  fraudulent  intent,  after  the  order  has  been  satisfied  and 
returned  to  him,  is  not  forgery. 

AcTTAL  Fkbfetbatiok  OF  A  Fbaud  is  uot  necessary  to  constitute  forgery. 
An  intent  to  defraud  is  enough,  if  the  act  tends  to  effectuate  the  fraud. 

La>xcTUENT  for  forgezy,  tried  at  the  Genesee  oyer  and  termi- 
ner. The  iodictment  contained  two  counts,  the  first  charging 
the  defendant  with  the  forgery  of  a  certain  order  previously 
drawn  by  himself,  the  second  charging  him  with  uttering  and 
publishing  the  order  as  true,  with  intent  to  defraud  one  Ban^^s. 
It  appeared  that  the  order  in  question  was  drawn  by  the  de- 
fendant November  4, 1823,  on  a  settlement  of  accounts  between 
himself  and  one  Bangs,  and  that  it  directed  Kellogg,  the 
drawee,  to  deliver  a  certain  cow  to  Bangs,  and  that  the  defend- 
ant at  the  same  time  gave  a  note  to  Bangs  for  the  balance  be- 
tween them;  that  the  order  was  presented,  and  the  cow  deliv- 
ered to  Bangs,  and  that  the  defendant  afterwards  took  up  the 
order  in  settling  with  Kellogg;  that  Bangs  afterwards  sued  the 
defendant  on  the  note  mentioned  above;  that  the  defendant  set 
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off  the  order  referred  to,  wLen  it  appeared  that  the  date  had 
been  altered  from  November  4  to  November  14,  and  on  an  ojhd- 
ion  being  expressed  to  that  effect,  the  defendant  withdrew  ihm 
order,  and  the  suit  was  discontinued;  that  the  defendant  after- 
wards sued  Baogs  for  the  price  of  the  cow  delivered  by  Kellogig^ 
when  Bangs  set  off  the  note;  and,  on  the  trial,  the  delivery  off 
the  cow  being  proved,  the  order,  however,  not  being  produced, 
the  present  defendant  obtained  judgment  for  the  balance  of  the 
price  of  the  cow  after  deducting  the  amount  of  the  note.  Tb» 
judge  charged  the  jury  that  the  order  being  fandua  officio,  the 
subsequent  alteration  of  it  was  not  forgery  under  the  statute, 
but  that  they  might  find  the  defendant  guilty  at  the  cook- 
mon  law,  if  they  thought  the  alteration  proved.  The  joij 
found  the  defendant  guilty  under  the  first  count,  but  not  guilty 
under  the  second;  whereupon  judgment  was  suspended  until 
the  advice  of  this  court  could  be  taken. 

L.  Bamsey,  district  aUomey,  cited  2  East,  P.  C.  852,  855, 
979;  3  Chit.  C.  L.  199,  780,  799;  5  Johns.  236;  Archb.  189, 
192;  East,  C.  L.  854,  855;  McNaUy's  Ev.  439;  1  Chit.  G.  K 
238. 

H.  J.  Redfield,  for  the  defendant,  cited  4  Bl.  Com.  245;  East, 
G.  L.  840,  861;  2  Ld.  Baym.  1461;  Rex  v.  Knight,  Salk.  375. 

By  Court,  Savage,  C.  J.  Is  this  forgery?  Forgery  has  often 
been  defined  by  learned  jurists.  By  Mr.  Justice  Blackstone. 
"  forgery  is  the  fraudulent  making  or  alteration  of  a  vrriting,  to 
the  prejudice  of  another's  right;"  by  Buller,  justice,  "the mak- 
ing of  a  false  instrument  with  intent  to  deceive;"  by  Baroo 
Eyre, "  a  false  signature  with  intent  to  deceive."  Again:  "  the 
false  making  an  instrument  which  purports,  on  the  face  uf  it, 
to  be  good  and  valid  for  the  purposes  for  which  it  was  created, 
with  a  design  to  defraud;"  by  Grose,  justice,  **  the  false  makii^ 
of  a  note  or  other  instrument  with  intent  to  defraud;"  by  Mr. 
East, "  the  false  making  of  any  written  instrument  for  the  pur- 
pose of  fraud  and  deceit;"  2  East's  P.  G.852, 853;  by  Mr.  Chitty, 
"  the  false  making  or  alteration  of  such  writings  as  either  ai 
common  law,  or  by  statute,  are  its  objects,  with  intent  to  defraud 
another;"  3  Chitty's  Cr.  L.  1022.  This  ivriter  notices  a  distinc- 
tion between  forgery  and  fraud;  that  the  latter  muot  actuallj 
take  effect,  while  the  former  is  complete,  though  no  one  is  ao- 
tually  injured  if  the  tendency  and  intent  to  defraud  be  mani- 
fest. As  to  what  false  making  is  necessary  to  constitute  ih» 
offense,  it  has  been  held  that  a  party  may  make  a  false  deed  in 
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bis  own  name,  by  antedating,  for  instance,  so  as  to  prejudice  a 
prior  grantee.  So  bj  indorsing  a  bill  of  exchange  in  his  own 
name  when  he  is  not  the  real  payee:  2  East's  P.  0.  855;  i  T.  B. 
28.  On  this  principle,  we  held  Peacock  guilty  of  forgery  for 
indorsiug  the  permit  for  the  delivery  of  a  quantity  of  coal,  with 
bis  own  name,  knowing  that  he  was  not  the  real  consignee  of 
the  coal,  though  of  the  same  name:  6  Oow.  72.  So  making 
a  fraudulent  alteration  or  erasure  in  any  material  part  of  a  true 
instrument,  or  any  alteration  which  gives  it  a  new  operation,  as 
by  altering  the  date  of  a  bill  of  exchange  after  acceptance, 
whereby  the  payment  was  accelerated:  i  T.  B.  820;  3  Ghitty's 
Cr.  L.  1038;  2  East's  P.  C.  855. 

As  to  what  shall  be  considered  a  warrant  or  order  under  the 
statute,  the  document  forged  must  be  such  as  appears  to  give 
to  the  bearer  a  disposing  power  over  the  property  which  he  de- 
mands; it  must  assume  to  transfer  the  right,  at  least,  of  the 
custody  of  the  goods  to  the  offender:  3  Ghitty's  Gr.  L.  1033. 

Such  are  the  principles  applicable  to  cases  of  forgery  of  the 
description  of  the  present.  This  is  not  like  the  case  of  the  bill 
of  exchange,  with  the  date  altered  after  acceptance  and  before 
payment.  Here  the  order  was  paid.  Suppose  a  bill  of  exchange 
or  promissory,  note,  paid  and  taken  up  by  tbe  maker,  who  then, 
for  purposes  of  fraud,  alters  the  date,  would  such  alteration 
oonstiiute  forgery  ?  Suppose  the  defendant  in  this  case,  in- 
stead of  prefixing  the  figure  1  to  the  figure  4,  in  the  date  of  the 
order  which  had  been  paid  and  taken  up,  had  drawn  an  entire 
new  order  of  the  date  of  the  fourteenth  of  November,  would 
that  have  been  forgery  ?  Here  was  no  intermeddling  with  an 
instrument,  the  property  of  another.  Here  was  no  use  of  the 
name  of  another.  Here  was,  indeed,  a  fraudulent  intent;  but, 
in  the  act  of  altering  the  date,  or  drawing  a  new  order  of  his 
own,  there  was  no  necessary  tendency  to  fraud.  The  order  was 
not  at  all  necessary  to  aid  in  the  perpetration  of  the  fraud  which 
the  defendant  contemplated,  and  which  he  effected  without  the 
order.  The  paper,  in  his  own  hands,  could  have  no  effect,  and 
was  no  evidence  in  his  defense  to  the  action  on  the  note;  and 
had  he  produced  ^he  witness  to  prove  the  delivery  of  the  cow 
under  it,  that  witness  must  have  falsified  the  order  and  defeated 
the  fraud.  It  is  not  necessary,  however,  that  fraud  should  be 
perpetrated  to  constitute  this  offense.  An  intent  is  sufiScient, 
with  a  tendency  to  effectuate  fraud.  My  objections  to  this  con- 
action  are:  1.  That  this  paper,  after  it  was  delivered  up  to  the 
defendant,  was  no  instrument  at  all,  in  the  legal  acceptation  ol 
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the  tenn;  2.  There  was  no  false  making.  The  order  purported 
to  be  drawn  by  the  defendant,  and  it  was  bo  drawn.  It  pur- 
ported to  be  dated  the  fourteenth  of  NoYember,  and  it  was  so 
dated;  3.  The  order  had  no  tendency  to  aid  in  the  fraud.  I 
am»  therefore,  of  opinion  that  the  court  of  oyer  and  terminer  be 
advised  to  arrest  the  judgment. 

Approved  in  People  v.  Cody,  6  Hill,  491,  and  applied  to  a  oaae  where,  after 
notice  of  execution  of  a  writ  of  inquiry  had  been  served  on  an  attorney,  he 
altered  the  fignies  in  soch  notice,  indicating  the  day  appointed  for  ezecating 
the  writ,  in  order  to  make  the  notice  appear  imgnlar,  with  intent  to  de- 
fraud, the  court  holding  that  the  notice  was  then /unetut  officio.  Actual 
perpetration  of  a  fraud  is  not  necessary  to  support  a  prosecution  for  focgeiy. 
It  is  enough  if  the  intent  was  to  defraud,  and  the  party  might  have  heen 
defrauded  if  the  forgery  had  been  suooessfol:  State  t.  Jotms^  17  Am. 
OeaiSS. 
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[1  WtaDBLL,  210.] 

Abbkt  oir  A  Von>  Wabbaitt,  Who  Liablb  roa. — ^A  wamnt  of  anwfc  is- 
sued in  a  civil  action  by  a  justice,  without  the  oath  reqairsd  by  statute, 
is  void  for  want  of  jurisdiction,  and  all  persons  concerned  in  an  anvit 
thereunder  are  liable  as  trespassers. 

DisooMTiKUANGX  OF  ACTION  BT  I>XLAT  IK  Skbvicb. — ^Where  the  statste 
provides  that  in  an  action  in  a  justice's  court,  oommenoed  by  snmmoBB, 
if  the  summons  is  not  personally  served,  and  the  defendant  does  not  ap- 
pear nor  show  good  cause  for  not  doing  so,  the  justice  may  issue  another 
summons  or  warrant,  at  his  option,  such  subsequent  enmmoos  or  war- 
rant must  be  issued  within  a  reasonable  time,  or  the  action  will  be  dis- 
continued. 

BsASONABLE  TiHB  IN  SUCH  A  Uasx  would  be  the  time  allowed  by  law  for 
the  return  of  the  original  summons. 

Arrbst,  What  is. — Manual  touching  of  the  body,  or  actual  foice,  is  not 
necessary  to  constitute  an  arrest  and  imprisonment;  it  is  sufficient  if  the 
party  is  within  the  officer's  power,  and  submits  to  the  arrest 

Pabt7  in  a  Justice's  Goubt  is  not  Liablb  vob  Issunra  Pbocos  or  for 
an  arrest  thereunder,  imless  he  directs  or  sanctions  it. 

Arrest,  How  Sanctioned. — Attendance  at  the  trial,  and  proceeding  with 
the  action,  after  knowledge  of  the  arrest,  will  make  the  party  liable 
therefor. 

Dbixndant  hayxno  a  Justification  and  Joining  in  a  Plba  with  a  oo- 
defendant  who  can  not  justify,  loses  his  defense;  bat  the  plaintiff  must 
show  a  cause  of  action  against  him  on  the  general  issue  before  he  is  oalkd 
on  to  justify. 

Action  for  false  impnsonment,  tried  at  the  Oneida  drenit. 
Plea,  the  general  issue  by  the  defendants  jointly ,  with  notice  of 
flpecial  matter.    It  appeared  that  in  July,  1821,  a  snmmona 
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waH  issued  by  a  justice  in  an  action  by  the  present  defendants^ 
Gold  and  Sill,  against  the  plaintiff,  for  the  collection  of  a  cer^ 
tain  note,  which  summons  was  returned  served  by  copy.  lu 
July,  1825,  the  justice  issued  a  warrant  against  Bissell  in  the 
same  action.  Bissell  was  iuformed  by  the  officer  that  he  had 
the  wairant,  he  went  along  with  him  for  some  distance,  until 
he  procured  a  person  to  be  surety  for  his  appearance  the  next 
day.  He  appeared  accordingly,  and  Gold,  one  of  the  defendants 
here,  being  notified,  one  of  his  clerks  attended  the  trial  by  his 
direction.  Bissell  objected  to  the  arrest  on  the  ground  that 
being  a  freeholder,  and  having  a  family  in  the  county,  no  war- 
rant could  issue  against  him  without  the  oath  required  by  stat- 
ute, and  that  the  service  by  copy  in  1824  did  not  authorize 
the  issuance  of  a  warrant  in  1825.  The  objection  was  overruled 
and  judgment  given  for  the  plaintiffs  in  that  action,  defendants 
here.  It  appeared,  also,  that  the  plaintiff  here  was  a  free- 
holder, and  that  the  warrant  was  issued  without  any  oath.  It 
did  not  affirmatively  appear  that  either  Gold  or  Sill  gave  the 
justice  explicit  instructions  to  issue  the  warrant.  The  judge 
instructed  the  jury  that  the  warrant  was  void,  and  the  impris- 
onment proved;  and  that  the  appearance  of  Gold  made  him 
liable  for  the  trespass,  but  left  it  to  the  jury  to  say  whether 
Sill  was  guilty  or  not.  Yerdict  for  the  plaintiff  against  both 
defendants;  and  motion  for  a  new  trial  on  grounds  appearing 
in  the  opinion. 

8.  A.  TaicoU^  aUorney-general,  for  the  defendants,  claimed:  1. 
That  the  warrant  was  regularly  issued;  2.  That  an  actual  arrest 
must  be  proved,  which  had  not  been  done;  3  Bos.  &  P.  211;  3 
Camp.  139;  1  Salk.  79;  3.  That  if  the  issuance  of  the  warrant 
was  irregular,  the  justice  was  liable,  and  not  the  defendants, 
unless  it  clearly  appeared,  as  it  did  not,  that  they  either  directed 
its  issuance  or  explicitly  assented  to  it  afterwards:  2  Johns.  Gas. 
49,  51;  3  Id.  84,  85;  7  Cow.  249;  9  Johns.  117;  and  that  even 
if  Gold  had  assented,  it  did  not  bind  Sill. 

J.  A.  Spencer ,  for  the  plaintiff,  contended:  1.  That  the  issu- 
ance of  the  warrant  was  irregular,  because  the  proceedings  had 
not  been  strictly  followed  up  whereby  the  suit  was  discontinued: 
5  Johns.  353;  20  Id.  809;  2.  That  a  manual  touching  was  not 
necessary  to  an  arrest;  3.  That  the  contrary  not  appearing,  it 
would  be  presumed  that  the  warrant  issued  upon  the  applica- 
tion of  the  plaintiffs  in  the  action;  4.  That  the  defendants 
having  joined  in  their  plea,  if  either  had  a  justification  he  had 

Ax.  nso.  Toii.  XIX— 81 
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lost  it:  2  Oai.  108;  7  Cow.  830;  6.  As  to  the  right  to  nuuntam 
the  action,  he  cited,  11  Johns.  444;  12  Id.  267;  8  Cow.  206 
[Adkins  t.  Brewer,  15  Am.  Dec.  264]. 


Bj  Court,  Sataoe,  C.  J.  A  motion  waa  made  for  a  new 
on  several  grounds.  1.  It  is  contended  that  the  warrant  waa 
regolarlj  issued;  that  the  justice  having  once  issued  a  sum- 
mons, and  that  being  returned,  served  bj  copy,  he  maj  issue  a 
warrant  as  a  continuance  of  that  suit,  at  any  time  during  the 
continuance  of  his  commission.  The  statute  directs  that  the 
tirst  process  against  freeholders  and  inhabitants  having  families 
shall  be  by  summons;  "  but  if  such  summons  was  not  served 
personally,  and  the  defendant  does  not  appear  at  the  time  and 
place  appointed  in  such  summons,  nor  show  good  cause  for  not 
appearing,  then  the  said  justice  shall  issue  another  summons 
or  warrant  against  such  defendant  at  his  6ption:"  Statutes^ 
vol.  6,  c.  281.  In  all  other  cases,  a  warrant  against  a  freeholder 
or  inhabitant  having  a  family,  must  be  granted  upon  oath  ac- 
cording to  the  act,  except  in  favor  of  a  non-resident  plaintiff. 

In  cases  where  summons  is  the  regular  process,  a  warrant 
without  oath  is  irregular  and  void.  Without  the  oath,  the 
justice  has  no  jurisdiction  over  the  person  of  the  defendant; 
and  all  parties  concerned  in  an  arrest  under  such  process  are 
trespassers.  If  the  warrant  in  this  case  was  issued  as  the  first 
process  in  the  cause,  no  doubt  it  must  be  held  irregular  and 
void;  but  it  is  supposed  to  be  justified  by  the  statute,  in  con- 
sequence of  the  previous  issuing  and  service  by  copy  of  the 
summons.  Had  the  summons  been  personally  served,  the  plaintiff 
must,  upon  the  return  of  it,  have  taken  some  further  proceeding 
in  the  cause,  or  the  cause  would  have  been  discontinued;  but  if 
the  ground  assumed  by  the  defendants  be  correct,  after  a  service 
of  a  summons  by  copy  the  plaintiffs  may  omit  any  further  pro- 
ceeding for  twelve  months  or  twelve  years,  if  the  justice  should 
remain  in  commission,  and  yet  the  suit  continue. 

The  legislature,  I  apprehend,  never  intended  to  make  such  a 
law;  nor  have  they.  It  is  not  stated  within  what  time  the 
plaintiff  shall  be  at  liberty  to  proceed  by  warrant,  after  the  re- 
turn of  a  summons  served  by  copy.  It  may  be  done,  no  doubt, 
as  soon  as  a  reasonable  time  for  the  defendant's  appearance  has 
expired  without  an  appearance.  How  long  this  privilege  con- 
tinues we  can  only  infer  from  the  policy  of  the  act  and  the  gen- 
eral course  of  proceedings  before  justices. 

The  defendant  is  not  compelled  to  appear,  though  he  may 
do  so,  upon  a  service  of  a  summons  by  copy.    If  he  does  not. 
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the  plaintiff  can  compel  his  appearance  by  another  Bummons, 
or  be  in  a  dtnation  to  take  judgment  upon  personal  service. 
But  the  legislature  seem  to  have  thought  that  if  the  defeodant 
did  not  choose  to  appear  upon  service  by  copy,  the  plaintiff 
oaght  not  to  be  delayed  for  twelve  days  longer,  before  he  could 
make  any  progress  in  the  suit,  and  therefore  authorized  the 
iflsaing  a  warrant  instanter.  But  if  the  plaintiff  chooses  to  de- 
lay issuing  a  warrant  for  twelve  days  after  the  return  of  service 
by  copy,  I  can  see  no  reason  arising  out  of  the  statute  why  he 
•honld  not  proceed  again  by  summons  and  the  suit  be  consid- 
ered a  new  suit. 

It  is  somewhat  singular  that  there  is  no  reported  case  deciding 
how  longf  the  privilege  of  issuing  a  warrant  continues.  The 
practice,  I  presume,  has  been  to  issue  the  warrant  on  the  day  of 
the  return  of  the  summons.  In  the  case  of  Van  Rensselaer  v. 
Orangery  decided  several  terms  past,  a  warrant  had  been  issued 
ou  the  day  when  the  summons  was  returned,  served  by  copy, 
and  after  the  defendant  had  neglected  to  appear;  and  one  ques- 
tion was,  whether  the  issuing  the  summons  or  the  warrant  was 
the  commencement  of  the  suit;  we  held  there  was  but  one  suit, 
commenced  by  the  summons  and  continued  by  the  warrant. 

In  the  case  of  Babcock  v.  Ely,  decided  May  term,  1825,  the 
question  now  before  the  court  was  considered,  and  in  my  judg- 
ment decided.  In  that  case,  Ely  had  sued  Babcock  by  sum- 
mons before  a  justice.  The  summons  was  regularly  issued,  and 
on  the  twenty-third  of  November,  1821,  returned  served  by 
copy.  On  the  return,  no  demand  being  made  for  a  summons 
or  warrant,  the  justice,  without  the  knowledge  of  the  plaintiff, 
supposing  the  suit  at  an  end,  entered  under  the  title  of  the 
cause  that  the  plaintiff  appeared,  but  the  defendant  did  not; 
And  that  the  plaintiff  ^was  indebted  for  costs,  and  charged  him 
twelve  and  one  half  cents  for  judgment,  and  subscribed  his 
name  thereto,  which  was  his  custom  when  a  suit  was  disposed 
of.  On  the  second  of  February,  1822,  the  justice  issued  a  war- 
rant in  the  same  cause,  without  oath,  the  defendant  being  an 
inhabitant  having  a  family.  Babcock  sued  Ely  for  false  impris- 
onment, for  the  arrest  upon  this  warrant,  in  Monroe  common 
pleas.  On  the  trial  in  that  court,  the  plaintiff  was  nonsuited; 
but  on  error  brought  to  this  court,  we  reversed  the  judgment  of 
nonsuit,  holding  that  the  plaintiff  before  the  justice,  by  his  de- 
lay, was  out  of  court,  and  could  not  legally  proceed  by  warrant 
without  oath.  In  that  case  the  plaintiff  had  neglected  to  pro- 
ceed for  more  than  two  months.     Here  twelve  months  exactly 
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elapsed  between  the  issuing  of  the  summons  and  the  warrant. 
In  the  former  case  the  justice  made  an  entry,  showing  his  un* 
derstanding  that  the  suit  was  at  an  end.  No  such  entry  waa 
made  in  this  case.  But  holding,  as  I  do,  that  the  plaintiff  be- 
fore the  justice  is  bound  to  make  his  election  in  a  reasonable 
time,  and  that  no  reason  can  be  drawn  from  the  statute  for  ex* 
tending  that  reasonable  time  beyond  twelve  days,  I  do  not  con- 
sider the  entry  of  the  justice  as  material.  On  this  point,  ther^ 
fore,  I  am  of  opinion  that  the  issuing  of  the  warrant  was  irregular 
and  illegal. 

2.  It  is  said  there  was  no  arrest;  and  some  cases  are  cited  to 
show  that  submission  to  process  without  compulsion  is  no  arrest 
nor  imprisonment.  Yet  we  understand  the  law  to  be  well  set> 
tied,  that  no  manual  touching  the  body,  or  actoal  force  is  neces- 
sary to  constitute  an  arrest  and  imprisonment.  It  is  sufficient 
if  the  party  be  within  the  power  of  the  officer,  and  submits  to 
the  arrest.     Such  was  the  fact  in  this  case. 

3.  The  only  remaining  question  is,  whether  these  defendants 
are  liable  for  the  illegal  arrest  and  detention  of  the  plaintiff. 
The  justice  issued  the  warrant;  but  whether  the  plaintifEs  in  that 
suit,  or  either  of  them,  gave  explicit  orders,  he  does  not  recol- 
lect. He  leaves  us  to  infer  that  he  issued  the  warrant  without 
orders.  In  Fercival  v.  Jones,  2  Johns.  Ch.  61,  this  court  said: 
"  While  the  justice  acts  ministerially,  or  as  clerk  of  the  paily, 
he  will  be  justified  in  issuing  any  process  within  his  jurisdic- 
tion that  may  be  demanded  by  the  plaintiff.  But  in  order  to 
charge  the  plaintiff  in  the  suit,  it  should  appear  that  it  waa 
really  his  act.  It  ought  not  to  depend  on  the  general  intend- 
ment of  the  law,  that  every  writ  or  process  is  purchased  by  the 
party  in  whose  favor  it  issues.  If  it  appears  to  be  the  officioiia 
or  voluntary  act  of  the  justice,  without  any  direct  authority  for 
that  purpose,  an  innocent  plaintiff  ought  not  to  be  implicated. 
So,  also,  in  Taylor  v.  Trask,  7  Cow.  249,  it  was  held  that  a 
party  in  a  justice's  court  is  not  accountable  for  the  issuing  of 
process,  unless  he  directs  or  sanctions  it;  and  a  different  rela* 
tion  was  supposed  to  exist  between  the  party  and  the  justice, 
from  that  of  client  and  attorney  in  courts  of  record. 

4.  It  becomes  necessary,  then,  to  inquire,  whether  the  plaint- 
iffs before  the  justice,  the  defendants  here,  sanctioned  the  con- 
duct of  the  justice  in  issuing  the  warrant.  Mr.  Oold  undoubt- 
edly did.  When  he  was  notified  by  the  constable,  he  sent  hi& 
clerk  to  attend  the  trial.  The  objection  was  expressly  taken  oa 
the  trial,  and  opposed  by  Mr.  Gold's  agent    But  there  is  no 
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eridence  showing  any  direction  by  Mr.  Sill,  nor  any  approba- 
tion subsequently.  The  verdict  against  him,  therefore,  seems 
to  be  without  evidence.  It  is  urged,  however,  on  the  parfc  of 
the  plaintiff,  that  having  pleaded  jointly  vnthMr.  Gold,  he  must 
share  the  same  fate.  There  are  cases  where  one  defendant,  by 
joining  in  a  plea  with  a  co-defendant,  loses  the  benefit  of  a  de- 
fense good  as  to  him  if  pleaded  separately;  but  those  are  cases 
of  justification,  either  under  a  special  plea,  or  where  a  justifica- 
tion may  be  given  in  evidence  under  the  general  issue.  This  is 
not  a  case  where  a  justification  can  be  proved  unless  pleaded  or 
given  notice  of.  So  far  as  his  defense  consisted  of  a  justifica- 
tion, Mr.  Sill  must  abide  the  fate  of  Mr.  Gold;  but  before  it  is 
necessary  for  him  to  justify,  the  plaintiff  must  show  a  cause  of 
action  upon  the  plea  of  the  general  issue.  And  it  is  well  set- 
tled that  though  several  defendants  plead  jointly,  one  may  be 
convicted  and  another  acquitted:  14  Johns.  166. 

I  am,  therefore,  of  opinion  that  a  new  trial  must  be  granted 
on  payment  of  costs,  unless  the  plaintiff  consents  to  amend  the 
verdict  by  entering  a  verdict  in  favor  of  Mr.  Sill. 

» 

Absbst,  What  is. — "Arrest  (arrestum^**  Bays  Jacob,  in  his  law  dictionary, 
*'  Cometh  of  the  French  word  arrester,  to  stop  or  stay.  It  is  a  restraint  of  a 
man's  person,  obliging  him  to  be  obedient  to  the  law;  and  is  defined  to  be  the 
ezecation  of  a  command  of  some  court  of  record,  or  officer  of  justice.''  Mr. 
Abbott  more  briefly  defines  an  arrest  to  be  *'the  act  of  taking  a  person  into 
custody  of  the  law:"  Abbott's  Law  Diet.  Baldwin,  J.,  in  his  charge  to  the 
jury,  in  United  States  v.  Benner,  1  Bald.  239,  said:  *'An  arrest  is  the  taking, 
seising,  or  detaining  the  person  of  another;  touching,  or  putting  hands  upon 
him,  in  the  execution  of  process,  or  any  act  indicating  an  intention  to  arrest." 
To  oonfftitute  an  arrest,  in  the  strict  sense  of  the  word,  three  things  seem 
to  be  necessary. 

1.  There  must  be  some  real  or  pretended  legal  authority  for  taking  the 
party  into  custody,  A  forcible  seizure  of  one's  person,  therefore,  without 
any  pretense  of  taking  him  into  legal  custody,  would  not,  properly  speaking, 
be  an  arrest.  In  a  more  extended  sense,  however,  the  term  '* arrest"  would 
include  each  a  seizure,  since  it  would  be  the  beginning  of  an  unlawful  impris- 
ooment  for  which  an  action  would  lie.  Thus  it  has  been  held  to  be  an  im- 
prisonment for  the  officers  of  a  bank  to  lock  the  door  upon  a  visitor  who  ro- 
mained  within  the  bank  after  the  hour  of  closing,  thus  restraining  him  of  his 
liberty:  Woodward  v.  Washburn,  3  Denio,  369.  So  when  the  defendant 
stopped  the  prosecuting  witness  in  the  road  and  compelled  him,  by  threats  of 
violence  and  by  exhibiting  weapons,  to  give  up  a  paper  in  his  possession,  be- 
fore allowing  him  to  proceed  on  his  way,  it  was  held  that  an  action  for  as- 
sault and  false  imprisonment  would  lie:  Bloomer  v.  State,  3  Sneed,  66.  So 
where  a  party  was  called  out  of  his  house,  and  detained  at  his  own  gate  for 
fifteen  minutes  and  compelled,  by  threats  of  bodily  harm,  to  confess  that  he 
had  been  guilty  of  falsehood,  and  to  take  a  drink  with  his  assailants:  Her- 
ring  v.  State,  3  Tex.  Ap.  108.  So  where  a  ferryman  compelled  a  traveler  to 
pay  hia  ferriage,  by  threatening  to  carry  him  back  over  the  stream  which  he 
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had  ju8t  eroMed:  Smiih  y.  Slaief  7  Humph.  43.  lo  eaoh  of  theae  cmm,  mod 
iu  others  which  might  be  dted,  there  wtm  no  tenhnical  arrest^  becMtae  there 
was  no  pretense  of  legal  process  or  other  lawfol  authority  for  the  detention 
and  restraint,  and  yet  there  was  nndoabted  imprisonment. 

2.  There  must  also  be  "  a  restraint  of  the  person,  a  restriction  of  the  right  of 
locomotion, "  or  there  will  be  no  arrest:  Hart  v.  Flynn,  8  Dana,  190.  The  party 
most  be  taken  into  custody  and  restrained  of  his  liberty:  Fi-ench  v.  Banerojl^  1 
Met. 502.  Hence  an  arrest  is  not  to  be  implied  from  the  mere  personal  service 
of  a  notice  or  summons,  by  which  no  bail  is  required,  and  which  occasions  no 
restraint  of  personal  liberty:  Hart  v.  Flyim^  8  Dauia,  190.  So,  cTen  the  per^ 
sonal  service  of  a  writ  of  capiaa  ad  respondendwia,  by  delivering  a  copy 
thereof  to  the  «lefendant,  does  not  constitute  an  arreet,  but  is  no  more  than  a 
mere  citation  or  notice  to  appear:  Huntington  v.  ShuUz^  Harper's  Law  Bep^ 
(S.  C.)  452;  S.  C,  18  Am.  Dec.  660. 

3.  The  act  relied  upon  as  an  arrest  must  have  been  performed  with  the 
intent  to  efifect  an  arrest,  and  must  have  been  so  understood  by  the  party 
arrested.  Therefore,  although  an  actual  arrest  may  be  effected  by  laying 
hands  on  the  person  arrested,  or  by  a  mere  touch,  it  will  not  be  so  unless 
BO  intended.  Thus,  when  an  officer,  having  a  warrant  against  a  person, 
shakes  hands  with  him,  or  informs  him  that  he  has  a  warrant  for  him,  at 
the  same  time  tapping  him  on  the  shoulder,  without  telling  him  that  he 
arrests  him,  it  is  for  the  jury  to  say,  from  all  the  circumstances,  whether  the 
act  was  intended  to  be  an  arrest,  and  unless  they  find  that  it  was,  there  is 
no  arrest:  Jonea  v.  Jones,  13  Ired.  L.  (N.  0.)  448.  And  it  most  be  so  under- 
stood by  the  party.  There  can  be  no  arrest  where  the  person  arrested  ia  not 
conRcious  of  any  restraint  of  his  liberty.  Thus,  where  a  pupil  was  detained 
at  school  until  his  parent  would  pay  his  tuition,  but  the  pupil  himself  was 
not  aware  of  the  fact,  but  supposed  his  detention  to  be  only  such  as  wasnsoal 
iu  the  government  of  the  school,  it  was  held  that  there  was  no  imprisonment: 
Herring  v.  Boyle,  1  Cromp.  M.  &  R  377. 

Necsssitt  ov  an  Actual  Manual  Caption. — ^The  question  as  to  whether 
or  not  an  actual  physical  caption  or  manual  touching  of  the  body  of  the 
prisoner  is  necessary  to  effect  an  arrest,  depends  upon  the  further  question, 
whether  or  not  the  arrest  is  submitted  to.  If  the  party  resists  the  arrest,  or 
endeavors  to  evade  it»  there  must  be  an  actual  touching  of  his  person,  or 
some  physical  restraint  of  his  liberty  to  depart,  in  order  to  complete  the 
arrest:  SeweU's  Law  of  Sheri£^  129;  Allen  on  Sheriffs,  96;  Atkinson's  Sheriff 
Law,  173.  Mere  words  will  not  do  in  such  a  case.  Thus,  where  an  officer 
came  with  a  warrant,  and  when  at  some  distance  from  the  defendant^  told 
him  that  he  arrested  him,  but  the  defendant  kept  the  officer  off  with  a  fork 
which  he  had  in  his  hand,  and  retreated  into  his  house,  it  was.  held  that 
there  was  no  arrest,  and  that  the  defendant  was  not  liable  to  an  attachment 
for  contempt:  Oenner  v.  Sparkea,  1  Salk.  79.  So,  where  an  officer  with  a 
warrant  went  to  a  tavern  where  the  intended  prisoner  was  sitting,  and  said: 
'*  Earner,  I  want  you,"  to  which  the  latter  replied,  '*  Wait  for  me  outside 
the  door,  and  I  will  come  to  you,"  and  then  left  the  room,  and  did  not  re- 
turn, it  was  held  that  there  was  no  arrest,  and  no  escape,  although  there 
would  have  been,  if  the  party  had  gone  with  the  officer  even  into  the  passage: 
Bussen  v.  Lucas,  I  Car.  &P.  153.  But  if  an  officer  having  authority  to  make 
an  arrest  lays  his  hand  upon  the  person  of  the  prisoner,  however  slightly, 
with  the  intention  of  taking  him  into  custody,  it  is  an  arrest,  although  be 
may  not  succeed  in  stopping  or  holding  him  even  for  an  instant:  WhitJtead  v. 
KeyM,  3  Allen,  495.     So.  even  though  the  officer  does  not  touch  his  prisoner. 
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bnt  merely  locks  the  door  of  the  room  in  which  he  ia,  and  tells  him  he  srreeti 
him,  it  is  enoagh:  WUUamu  y.  Jonea,  Cas.  t.  Hard.  298.  So^  it  is  an  impris- 
onment, as  already  stated,  where  the  door  of  a  bank  is  locked  upon  a  visitor 
whereby  he  is  prevented  from  leaving  when  he  plesses:  Woodward  v.  WcuK* 
burm,  3  Denio,  369.  Bat  where  a  visitor  on  board  a  ship  has  reasonable 
warning  and  opportunity  to  leave  the  vessel  before  she  sails,  bat  neglects  to 
do  so,  and  is  carried  oat  to  sea,  there  is  no  imprisonment:  Spoor  v.  Spooner^ 
12  Met.  281. 

Iv,  HowxvsR,  TBI  Pabtt  Subxtis  TO  THi  Aabxst,  and  is  within  the  power 
of  the  officer  or  other  person  effecting  the  arrest,  it  is  sufficient  without  any 
actual  taking  or  manual  touching  of  the  person:  1  Hilliard  on  Torts,  210; 
Cooley  on  Torts,  169;  Gwynne  on  Sheriffs,  95,  96;  Allen  on  Sheriffs,  96; 
Sewell's  Law  of  Sheriff,  129;  Atkinson's  Sheriff  Law,  178;  Homer  v.  BaUiir^ 
BulL  N.  P.  62;  Orainger  v.  HiO,  4  Bing.  N.  C.  212;  33Eng.  Com.  L.  (5  Scott), 
561;  Warner  v.  Jiiddi/ord,  4  Com.  Bench,  N.  S.  205;  Murpliy  v.  Cotinit$a,  1 
Harr.  (DeL)  143;  Johnson  v.  Tompkine^  I  Bald.  571;  Bloomer  v.  States  3 
Sneed,  66;  SmUh  v.  StaU,  7  Humph.  43;  Pike  v.  Hanson,  9  N.  H.  491;  Emery 
V.  ClkeUey,  18  Id.  198;  Field  v.  Ireland,  21  Ala.  240;  Floyd  v.  State,  12  Ark. 
43;  Coartoy  v.  Dozkr,  20  Ga.  369;  Herring  v.  StaU,  3  Tex.  Ap.  108;  Mowry 
V.  Chate^  100  Mass.  79;  Searla  v.  VieUi,'2  Thomp.  k  C.  (N.  Y.)  224;  Brua- 
haher  v.  SUgemann,  22  Mich.  266.  "  If,"  says  BuUer^s  Nisi  Prius,  62,  citing 
Homer  v.  BaUyn,  *'the  bailiff  who  has  a  prosess  against  one,  says  to  him, 
when  he  is  on  horseback  or  in  a  coach,  'You  are  my  prisoner;  I  have  a  war- 
rant against  you;'  upon  which  he  submits,  turns  back,  or  goes  with  him, 
tiiough  the  bailiff  never  touched  him,  yet  it  is  an  arrest,  because  he  submitted 
to  the  process."  If  the  person  or  persons  making  the  arrest  have  the  present 
shility  to  take  the  prisoner,  and  the  latter  goes  with  his  captor,  not  volunta- 
rily and  of  his  own  accord,  but  yielding  to  superior  force,  it  is  an  arrest;  as 
where  a  mob  of  persons,  having  the  power  to  compel  obedience,  insist  that  a 
party  whom  they  chaige  with  crime  shall  go  before  a  magistrate,  and  he  goes, 
though  against  his  will,  without  their  laying  hands  on  liim,  the  arrest  is  com* 
plete.  Such  were  substantially  the  facts  in  Johnson  v.  Tompkins,  1  Bald. 
571,  where  an  action  was  brought  for  false  imprisonment,  and  Baldwin,  J., 
chai^ging  the  jury,  said:  ''It  is  not  necessary,  to  constitute  false  imprisonment, 
that  the  person  restrained  of  his  liberty  should  be  touched  or  actually  ar- 
rested if  he  is  ordered  to  do  or  not  to  do  the  thing,  to  move  or  not  to  move 
against  his  own  free  will,  if  it  is  not  left  to  his  own  option  to  go  or  stay  where 
he  pleases,  and  force  is  offered  or  threatened,  and  the  means  of  coercion  are 
at  hand  ready  to  be  used,  or  there  is  reasonable  ground  to  apprehend  that  coex^ 
eive  means  will  be  used  if  he  does  not  yield.  A  person  so  threatened  need  not 
wait  for  its  actual  application.  His  submission  to  the  threatened  and  reason- 
ably to  be  apprehended  force  is  no  consent  to  the  arrest,  detention,  or  restraint 
of  the  freedom  of  his  motion;  he  is  as  much  imprisoned  as  if  his  person  war 
tonched,  or  force  actually  used;  the  imprisonment  continues  until  he  is  left 
at  his  own  will  to  go  where  he  pleases,  and  must  be  considered  as  involuntary 
till  all  efforts  at  coercion  or  restraint  cease,  and  the  means  of  effecting  it  are 
removed." 

So,  where  two  persons  went  up  to  another  upon  the  highway,  being  armed 
with  clubs,  and  told  him  that  they  wanted  him  to  accompany  them  to  a  police 
officer,  charging  him  with  having  committed  a  crime,  and  he  went  with  them 
accordingly,  and  afterwards  brought  an  action  against  them  for  false  imprison- 
ment, the  court  below  charged  the  jury  as  follows:  "Now,  a  man  may  be 
imprisoned  without  being  taken  hold  of  by  the  persons  that  imprison  him. 
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BnppoBe,  for  instance,  an  officer  comes  to  one  of  yon  with  a  warraat»  and 
Bays:  '  I  want  yoa  to  go  along  with  me,*  and  yon  go  along  without  his  taking 
hold  of  yon,  that  would  he  an  arrest.  It  is  not  necessary  that  he  shonld  lay 
his  hands  upon  you.  So,  if  a  man  comes  to  yon  and  says,  '  If  yon  don't  go 
with  me,  I  shall  shoot  you,'  and  if  you  go  with  him  through  fear,  although 
he  does  not  touch  you,  it  would  be  an  imprisonment.  And  if  a  man  oomea  to 
you  in  any  other  way  and  uses  words,  or'accompanies  them  with  snch  an  ap- 
pearance that  would  lead  you  to  be  in  fear  of  him,  or  make  you  comply  with 
his  demand,  that  would  be  an  imprisonment.  So,  in  this  case,  if  the  defend- 
ants came  to  this  plaintiff  and  told  him  they  wanted  to  take  him  to  the  sta> 
tion-house,  and  he  complied,  seeing  the  two  together  with  clubs  in  their 
hands,  and  went  with  them  through  fear,  that  would  be  imprisonment.** 
The  supreme  court,  passing  upon  this  part  of  the  judge's  instructions  said: 
*' We  find  no  error  in  this  charge.  It  is  the  fact  of  compulsory  submission 
which  brings  a  person  into  imprisonment;  and  impending  and  threatened 
physical  violence,  which,  to  ail  appearance,  can  only  be  avoided  by  submis- 
sion, operates  as  effectually,  if  submitted  to,  as  if  the  arrest  had  been  forcibly 
accomplished  without  such  submission.  There  are  cases  in  which  a  party 
who  docs  not  submit  can  not  be  regarded  as  arrested  until  his  person  is 
touched;  but  when  he  does  submit  no  such  necessity  exists.  If  the  plaintiflf 
yielded  through  fear  to  the  demands  of  the  two  defendants  armed  with  dubs, 
we  can  not  doubt  he  was  imprisoned  within  the  meaning  of  the  law:"  ^nis> 
ha^er  v.  Stegemann,  22  Mich.  266. 

Thus  it  is  seen  that  an  arrest  may  be  effected  by  mere  words  without  any 
actual  use  of  force  if  there  is  present  ability  to  use  force  if  necessary,  and  the 
party  yields,  not  willingly,  but  from  prudential  considerations.  Where,  for 
instance,  a  party  refused  to  pay  a  delinquent  tax  until  she  was  arrested,  and 
the  officer  then  said,  "  I  arrest  you,"  but  did  not  touch  her,  and  she  thereupon 
paid  the  tax,  it  was  held  in  an  action  for  false  imprisonment,  that  this 
amounted  to  an  arrest  and  imprisonment:  Pike  v.  Hanson,  9  N.  H.  491.  So, 
where  an  officer  told  a  party  that  he  had  a  writ  for  him,  and  that  he  must 
either  find  bail  or  go  to  jail,  and  the  party  refused  to  get  bail,  but  said  that 
he  would  go  to  jail,  and  then  asked  and  obtained  permission  to  step  out  of 
the  room  for  a  moment,  and  did  not  return,  it  was  held  to  be  an  arrest  and 
escape,  because  the  intention  to  make  an  arrest,  and  the  power  to  effect  it» 
oo-existed:  Emery  v.  CJiesley,  18  N.  H.  198.  So,  where  an  officer  meeting 
certain  persons  against  whom  he  had  a  warrant,  told  them  he  had  a  warrant  for 
them,  and  they  submitted  to  the  arrest,  and  the  officer  went  home  with  them 
and  staid  all  night,  leaving  them  xmguarded  to  attend  to  their  domestic  affairs, 
and  went  with  them  before  the  magistrate  the  next  day,  it  was  held  a  sufficient 
arrest:  Courtoy  v.  Dozier,  20  Ga.  369.  So,  in  Searla  v.  Viets,  2  Thomp.  &  C 
(N.  Y.)  224,  where  an  action  was  brought  for  false  imprisonment,  it  was  held 
that  there  was  a  sufficient  arrest  upon  the  following  state  of  facts:  One  Rice,  a 
constable,  had  a  warrant  for  the  plaintiff  and  his  two  sons,  and,  as  they  were 
passing  his  house  in  their  wagon,  ho  came  out  and  said:  '*!  have  a  warrant 
for  you  and  your  two  sons."  The  plaintiff  asked  him:  "For  what f  To 
which  he  replied:  "For  stealing  pumpkins."  The  plaintiff  thereupon  put  hia 
foot  on  the  wheel  to  get  off  the  wagon,  when  the  constable  said:  *' Yon  can 
go  home  and  get  your  horses  put  up  and  take  your  tea  and  come  down.** 
The  plaintiff  went  home  accordingly,  took  tea,  employed  a  lawyer,  and  witli 
him  and  his  two  sons  went  down  to  the  constable's.  Arriving  at  the  house, 
the  plaintiff  called  out  the  constable,  and  said:  *'Rice,  here's  your  prisoners.'* 
The  constable  ^^ent  back  into  the  house,  saying:  "  You  move  on,  and  I  will 
overtake  you."    They  moved  on  slowly,  and  when  they  got  to  the 
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vhere  the  defendant)  the  justice  who  iAaed  the  warrant,  lived,  the  constable 
overtook  them,  and  they  went  in  together.  The  matter  was  adjourned  until 
iQother  day,  when  a  hearing  was  had  and  the  prisoners  were  discharged.  In 
Warner  v.  Bidd(ford,  4  Com.  Bench  (N.  S.),  150,  it  was  held  a  sufficient  arrest 
ud  imprisonment  where  the  officer  refused  to  allow  the  plaintiff  to  leave  the 
rooni  except  in  company  of  a  bailiff,  although  he  did  not  touch  him  or  lock 
the  door  upon  him. 

So,  in  the  cases  before  cited  of  imprisonment  without  any  pretense  of  legal 
iQthority,  a  oonstmctive  confinement  has  been  held  sufficient.  Thii%  where 
the  plaintiff  was  called  out  and  detained  at  his  gate  fifteen  minutes,  and  com- 
pelled to  drink  with  the  defendants,  by  threats  and  the  exhibition  of  weapons, 
it  was  held  an  imprisonment:  Herring  v.  St€Ue,  3  Tex.  Ap.  108.  So,  where 
one  was  compelled  to  pay  ferriage  by  the  threat  of  the  ferryman  to  put  him 
and  his  horse  back  on  the  boat  and  return  him  to  the  other  side  of  the  river, 
the  court  remarked  that  there  was  a  sufficient  imprisonment,  because  the  op- 
pnsition  to  the  party's  leaving  was  such  as  a  prudent  man  would  not  riskt 
Smith  V.  State,  7  Humph.  43.  So,  where  a  party  was  compelled  to  dismount 
open  the  highway  and  give  up  a  marriage  license  in  his  possession,  by  the  de- 
fendant's drawing  an  open  knife  and  threatening  to  cut  his  throat  if  he  did  not 
robmit  to  the  demand:  Bloomer  v.  State,  3  Sneed,  66.  So,  it  was  held  in 
Flotfd  V.  State,  12  Ark.  43,  that  detaining  one  in  a  public  street,  against  his 
will,  would  be  an  imprisonment. 

There  are  several  cases,  however,  which  are  not  in  entire  harmony  with 
the  principles  here  laid  down  upon  the  subject  of  constructive  arrests  and  im- 
prisonments. Thus,  in  ArrotoitmUh  v.  Le  Meaurier,  2  Bos.  &  P.  N.  R.  211,  a 
constable  went  to  the  plaintiff's  house  with  a  warrant  against  him  and  showed 
him  the  warrant.  After  some  conversation,  the  plaintiff  asked  for  a  copy  of 
the  wammt,  which  the  officer  permitted  him  to  take.  He  then  went  with 
the  officer  before  a  magistrate.  The  officer  did  not  lay  hands  upon  him  at 
any  time.  Having  been  discharged,  upon  an  examination  before  the  magis- 
trate, within  six  hours  after  the  warrant  was  shown  him,  the  plaintiff  brought 
his  action  for  assault  and  false  imprisonment.  After  a  verdict  for  the  de- 
fendant, Lord  Mansfield  discharged  a  rule  for  a  new  trial,  and  in  doing  so, 
•aid:  *'  I  can  suppose  that  an  arrest  may  take  place  without  an  actual  touch, 
as  if  a  man  be  locked  up  in  a  room;  but  here  the  plaintiff  went  voluntarily 
before  a  magistrate.  The  warrant  was  made  no  other  use  of  than  as  a  saui- 
mons.  The  constable  brought  a  warrant,  but  did  not  arrest  the  plaintiff. 
How  can  a  man's  walking  freely  to  a  magistrate  prove  him  to  be  arrested  ? " 
Willes,  J.,  in  Warner  v.  JUddi/ord,  4  Com.  Bench,  N.  S.  205,  expressed  his 
dissent  from  the  doctrine  of  that  case,  and  thought  that  the  law  was  more 
accurately  stated  in  Grainger  v.  Hill,  4  Bing.  N.  C.  212;  S.  C,  33  Eng.  Com. 
L.  (5  Scott)  561,  where  the  plaintiff  having  mortgaged  his  vessel  to  the  de- 
fendants, the  latter  insisted  on  his  giving  up  the  ship's  register,  which  he  re- 
haed  to  do.  They  then  sued  out  a  capias  against  him.  When  the  officer 
went  with  the  writ  the  plaintiff  was  ill  in  bed;  and  the  officer  told  him  that 
unless  he  delivered  up  the  register  or  found  bail,  he  must  either  take  him  or 
leave  a  man  with  him.  The  plaintiff  then,  being  much  alarmed,  gave  up  the 
regirter;  and  it  was  held  that  this  was  a  sufficient  arrest,  although  the  officers 
told  him  when  they  first  came  that  they  did  not  come  to  take  him,  but  to  get 
the  register. 

In  Laweon  v.  Buadnes,  3  Harr.  (Del.)  416,  the  court  seem  to  have  held  the 
opinion  that  in  every  case  an  actual  physical  caption  was  necessary  to  consti- 
tute an  arrest.  That  was  an  action  of  trespass  for  a  false  imprisonment,  and 
it  appeared  that  the  officer  gave  the  plaintiff  the  warrant  to  read,  but  did  not 
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touch  him;  that  tlie  plaintiff  coosi^dred  himself  xmder  arrest,  and  tried  to 
get  security  for  his  appearance;  that  failing  in  this,  he  asked  the  officer  to 
allow  him  to  go  home  and  get  his  ooat;  that  the  officer  consented,  after  somo 
hesitation;  that  the  plaintiff  went  and  got  his  coat,  and  returned  to  the  offi- 
cer, who  was  waiting  for  him,  and  went  with  him.  This,  the  court  held,  wai 
not  an  arrest.  Harrington,  J.,  delivering  the  opinion,  said:  "To  constitata 
a  legal  arrest,  the  officer  must  lay  his  hand  on  the  defendant,  or  otherwiie 
take  possession  of  his  person.  He  must  make  him  his  prisoner  in  an  unequiv- 
ocal  form."  This  opinion,  however,  when  considered  with  a  view  to  the  facti 
of  the  case,  is  clearly  contrary  to  the  overwhelming  weight  of  authority,  sod 
is  at  variance,  apparently,  with  the  former  opinion  of  the  same  court  in  Jlfsr- 
j^ty  V.  CountisH,  1  Har.  (Del.)  143,  where  it  was  laid  down  that  an  arrest  did 
not  necessarily  include  a  battery. 

But  the  mere  submission  of  a  party  certainly  will  not  constitute  sn  arrest, 
if  he  is  not  at  the  time  within  the  power  of  the  officer.  Thus,  where  sn  offi- 
cer having  a  warrant  against  a  party  sent  him  a  message  asking  him  to  fix  s 
time,  and  call  and  give  bail,  which  he  did,  it  was  held  to  be  no  arrest,  al- 
though it  might  have  been  otherwise  if  the  officer  had  delivered  the  warrant 
to  the  servant  who  carried  his  message  to  the  party  to  be  arrested:  Berry  v. 
Adamwn,  6  Bam.  &  Cress.  628.  Much  less  will  a  mere  pretended  submission 
constitute  an  arrest  where  the  party  is  not  within  the  offioer*s  power,  as  was 
the  case  in  Busaen  v.  Lucas,  1  Car.  &  P.  15di  referred  to  in  another  part  of 
this  note,  where  the  person  to  be  arrested  told  the  officer  to  wait  for  him  ont- 
side  the  door  and  he  would  come  to  him,  and  then  left  the  room  and  did  not 
return. 

Wbonopol  Abbjsst,  Who  Liablb  tor.—- It  is  difficult,  if  not  imposriblo, 
to  lay  down  a  general  rule  by  which  to  determine  who  may  be  liable  for  s 
wrongful  arrest,  owing  to  the  different  relations  which  the  persons  concenied 
iu  such  an  arrest  may  have  to  the  transaction.  The  persons  who  may  be 
held  liable,  in  such  a  case,  may  be  the  judge  or  magistrate  who  issued  tha 
warrant;  thd  officer  or  person  who  made  the  arrest,  and  those  who  assisted 
him;  the  party  who  procured  the  arrest  to  be  made,  and  the  attorney  of  such 
party;  and  the  liability  of  each  of  these  persons  depends  upon  different  prin- 
ciples. 

LiABiLTTT  ov  THB  Maoistrats  Issoino  tbb  WASRAiTr.— The  subject  of 
the  personal  liability  of  judicial  officers  for  acts  done  in  their  official  capacity 
is  very  fally  discussed  in  the  note  to  Taies  v.  Lansing,  6  Anu  Dec.  303,  and 
is  farther  illustrated  in  Qrumon  v.  Raymond,  6  Id.  200;  LiUU  v.  Mocre,  7 
Id.  574;  Gregory  v.  Brown,  Id.  731;  Jones  v.  Hughes,  9  Id.  364;  Trary  r 
Williams,  10  Id.  102;  Beid  v.  Hood,  Id.  682;  Flaek  v.  Harrington,  12  Id 
170;  and  Adkins  v.  Brewer,  15  Id.  264.  The  principles  established  by  those 
cases  are:  1.  That  a  judge  of  a  court  of  superior  or  general  jurisdiction  is  not 
personally  liable,  even  though  he  exceeds  his  jurisdiction,  unless  he  acts 
maliciously  or  corruptly:  See  the  cases  cited  in  the  note  to  YcUes  v.  Lan/t- 
ing,  6  Am.  Dec  303;  2.  That  a  justice  of  the  peaoe,  or  other  magistrate  of 
inferior  or  limited  jurisdiction,  is  not  liable  for  errors  of  judgment  or  mis> 
takes  of  law  while  acting  within  his  jurisdiction,  unless  he  acts  from  impure 
or  corrupt  motives:  LiUle  v.  Moore,  7  Am.  Dec  574;  Gregory  v.  Brown, 
Id.  731;  Jones  v.  Hughes,  9  Id.  364;  Beid  v.  Hood,  10  Id.  582;  3.  That  a 
justice  of  the  peace  or  other  inferior  magistrate  is  personally  liable  if  he  acta 
without  his  jurisdiction,  and  another  person  is  injured  by  the  act:  Adkins  v. 
Brewer,  15  Am.  Dec  264.  Therefore,  where  a  justice  of  the  peace  commits 
one  to  prison  under  the  riot  act  without  a  previous  complaint  in  writing,  hs 
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«zoeed8  his  jnriidictioD,  and  is  liaUe  in  trespMS,  for  saoih  oompUdnt  is  neoes* 
sary  to  give  him  aathoiity  to  act  in  the  premises:  Tracy  v.  WiUiama,  10  Am. 
Dec.  102.  So,  he  is  peTsonally  liable  if  he  issaes  a  warrant  of  arrest  without 
a  oomplaint  on  oath  or  personal  knowledge  that  a  crime  has  been  committed: 
Plaek  y.  HarrmffUmf  12  Am.  Dec.  170.  So,  where  he  issues  a  warrant  for 
the  arrest  of  a  person  on  a  prosecntion  for  bastardy,  and  directs  the  prisoner 
to  be  delivered  to  the  anthorities  of  another  state,  when  the  law  does  not 
warrant  such  a  proceeding  in  cases  of  that  nature:  Burlingham  v.  Wylee,  2 
Boot,  152L  So,  it  is  held  that  even  where  there  is  a  oomplaint  on  oath,  the 
justice  will  be  liable  for  issuing  a  warrant  of  arrest  if  no  crime  is  charged; 
as  where  the  complainant  swore  that  he  was  about  to  pay  a  party  some 
money,  for  which  it  was  understood  that  he  was  to  have  a  receipt,  and  while 
he  was  counting  the  money  which  was  lying  on  the  table,  the  person  to  whom 
it  was  to  be  paid  took  it  up,  contrary  to  the  affiant's  express  command,  and 
refused  to  return  it»  or  give  a  receipt,  and  the  justice  thereupon  issued  a 
warrant,  upon  which  the  person  so  taking  the  money  was  arrested:  IViliion 
V.  /iobin*oa,  6  How.  Pr.  110.  So,  where  a  justice  issued  a  warrant,  upon 
which  a  person  was  arrested  for  stealing  potatoes,  the  only  evidence  to  au- 
thorise the  arrest  being  the  fact  that  the  complainant  swore  in  his  complaint 
or  information  that  his  sou  told  him  he  saw  the  accused  digging  the  potatoes: 
Con\fort  V.  Fulton^  13  Abb.  Fr.  276.  These  /cases  all  proceed  upon  the  theory 
that  the  facts  necessary  to  give  the  justice  jurisdiction  are  wanting. 

It  was  held,  however,  in  Hogert  v.  MuUiner^  6  Wend.  597,  contrary  to  the 
dktwm  contained  in  the  principal  case,  that  a  justice  was  not  liable  for  issuing 
a  warrant  against  a  freeholder  without  the  oath  required  in  such  cases  if 
there  was  nothing  to  show  that  he  acted  mala  fide  or  officiously,  although 
the  process  would  be  void.  The  ground  of  the  decision  seems  to  have  been 
that  it  would  be  unjust  to  require  the  justice  to  know  officially  that  the  party 
was  a  freeholder,  and  that  in  such  cases  the  justice  was  really  acting  minis- 
terially or  merely  as  the  clerk  of  the  party  demanding  the  warrant,  and  that 
the  latter  should,  alone,  be  hold  responsible.  Savage,  C.  J.,  delivering  the 
opinion  of  the  court  in  that  case,  made  the  following  comments  on  BisatLl  v. 
Gold:  "The  case  of  D'weU  v.  Gold,  1  Wend.  210,  was,  like  this,  an  action  of 
false  imprisonment,  founded  on  an  arrest  upon  a  warrant  against  a  freeholder, 
issued  without  oath.  That,  however,  was  against  the  party  alone,  and  not 
the  magistrate.  In  delivering  the  opinion  of  the  court  I  stated  that  *  without 
the  oath  the  justice  has  no  jurisdiction  over  the  iierson  of  the  defendant;  and 
all  parties  concerned  in  an  arrest  under  such  process  are  trespassers.'  So 
broad  a  proposition  was  not  called  for;  as  far  as  it  was  applicable  to  the  suit 
then  to  be  decided,  it  was  undoubtedly  correct;  but  as  respects  ministerial 
officers  it  must  be  subject  to  qualification.  I  am  inclined  to  think  the  true 
rule  is  laid  down  in  Perehal  v.  Jones,  2  Johns.  Cos.  49,  that  miniatorial  oOj- 
oers  are  not  responsible  for  executing  any  process,  regular  on  its  face,  so  long 
as  the  conrt  from  which  it  issues  has  general  jurisdiction  to  award  sucli  pro- 
cess. In  that  case  the  court  considered  a  justice,  when  making  out  process 
by  the  direction  of  the  party,  as  acting  ministerially,  or  as  clerk  of  the  party; 
and  that  it  was  very  Essential  that  the  justice,  when  acting  in  good  faith, 
should  be  protected;  *for,'  the  court  say,  '  it. would  be  intolerable  to  impose 
CO  him  the  necessity  of  knowing  officially  the  property  or  circumstances  of 
every  person  in  the  community;'  and  they,  therefore^  conclude  that  process 
must  be  issued  at  the  peril  of  the  party  demanding  it  In  that  case,  however, 
the  justice  was  held  liable,  because  he  acted  officiously,  and  not  under  the 
direotion  of  the  parry." 
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LUBZUTT  OV  OnriGKB  fiXBCUTIHO  THX  WaSBASTT. — ^If  it  ^peUS  OD  the 

faoe  of  the  warrant  that  the  justice  bad  no  joriadiction  to  iwae  it^  an  officer 
making  an  arreat  under  it  ia  equally  liable  with  the  justice  who  issued  it: 
Burlingham  v.  Wylee,  2  Root,  152.  But  the  officer  executing  the  wairant 
will  be  protected,  even  though  the  justice  had  not  jurisdiction  to  issue  the 
warrant,  if  it  appears  on  the  face  of  the  process  that  he  had  jurisdiction  of 
the  subject-matter  and  there  is  nothing  to  show  that  he  had  not  jurisdiction 
also  of  the  person  of  the  party  to  be  arrested:  Savacool  ▼.  BaugJUon,  5  Wend. 
170,  citing  Bisaell  v.  Gold.  Regular  process,  even  on  a  satisfied  judgment,  ii 
a  protection  to  the  officer,  but  not  to  the  party  who  wantonly  procures  it  to 
be  issued:  McQuirUty  v.  Herrick,  5  Wend.  24a 

LiABiUTT  ov  THE  Partt  Progurino  AN  Akbest. — ^Any  person  who  is 
present  when  a  wrongful  arrest  is  made,  and  participates  in  it,  either  directly 
or  by  causing  others  to  engage  in  the  unlawful  act,  by  "exciting,  directing, 
consenting  to,  or  encouraging  "  it,  is  liable  therefor:  Johnson  ▼.  Tompkins^  1 
Bald.  601.    Personally  directing  an  arrest  on  void  process,  as,  for  instance, 
on  a  warrant  from  an  inferior  magistrate  having  no  jurisdiction,  renders  a 
party  liable:  Goslm  v.  WUcochj   2  Wils.   302;  BaUock  v.  Dominy^  7  Hun 
(N.  Y.)  62.     So,  even  though  the  affidavit  upon  which  the  warrant  was  pro- 
cured to  be  issued  was  made  in  good  faith:  Painter  v.  /««,  4  Nek  122. 
Bo  where  the  party  acts  by  attorney  in  suing  out  the  void  process:  Parsons  v. 
Loyd,  3  Wils.  341;  Barker  v.  BraJiam,  Id.  368.     So  where,  as  in  the  prin- 
cipal case,  a  party  procures  a  warrant  of  arrest  to  be  issued  against  a  free- 
holder, without  making  the  oath  required  by  statute:  Curry  v.  Pringle,  11 
Johns.  444.     So  where  a  party  procures  another  to  be  arrested  on  a  writ  of 
ea.sa.  on  a  judgment  which  has  been  discharged  under  an  insolvent  act: 
Deyo  V.  ValkenburgJi,  5  Hill,  242;  and  a  plaintiff  has  been  held  liable  for  an 
arrest  ordered  by  his  attorney,  without  his  knowledge,  after  implied  notice  of 
a  discharge  under  the  insolvent  act:  Jones  v.  NkhoUsy  3  Moore  &  Payne,  12. 
6o  where  the  party  causes  one  to  be  arrested  for  a  greater  sum  than  is  in  fact 
due:  Aristin  v.  Debnam,  3  Bam.  &  Cress.  139;  S.  C,  4  DowL  ft.  Ry.  653;  Went- 
worth  V .  Bidlen,  9  Bam.  &  Cress.  840.     So  for  procuring  an  arrest  for  a  leas  sum 
than  that  for  which  the  law  authorizes  the  arrest  of  a  debtor:  Smith  v.  CaUel^ 
2  Wils.  376.     And  one  directing  an  arrest  will  be  liable,  although  he  may  not 
be  present  and  may  be  in  another  state  when  the  arrest  is  made:  Stoddard  v. 
Bird,  Kirby,  65;  Cli/ton  v.  Orayaon,  2  Stew.  (Ala.)  412.     A  party  who  mali- 
ciously causes  another  to  be  arrested  on  a  false  criminal  charge  is  liable  there- 
for: Letder  v.  Huntington,  24  La.  An.  330.     But  where  the  magistrate  has 
jurisdiction  of  the  offense  supposed  to  have  been  conunitted,  and  the  com- 
plainant states  his  case  in  good  faith,  he  is  not  liable  for  the  subsequent  ar- 
rest, it  seems,  even  though  the  facts  stated  do  not  warrant  the  arrest:     Van 
Latliam  v.  Libby,  38  Barb.  339;  S.  C,  17  Abb.  Pr.  237.    But  where  a  party 
does  not  assent  to  an  arrest,  he  is  not  liable  therefor.    Thus,  where  an  execu- 
tion was  issued  upon  the  application  of  a  party,  and  by  a  mistake  of  the  mag- 
istrate in  using  an  old  blank,  a  provision  was  inserted  in  the  writ  for  the  ar- 
rest of  the  defendant,  the  case  not  beingsuch  as  to  warrant  an  arrest^  and  the 
arrest  was  made  accordingly,  but  the  plaintiff  in  the  writ  had  no  knowledge 
of  it  and  directed  the  prisoner  to  be  discharged  as  soon  as  he  heard  of  it, 
he  was  held  not  to  be  liable:    Taylor  v.  Trask,  7  Cow.  249.    There  must 
be  positive  and  active  consent  to  an  arrest  and  imprisonment  to  render  a 
party  liable  therefor,  where  the  arrest  is  caused  by  his  partner  in  business 
for  an  alleged   larceny  committed  against  the  firm;  and  the  fact  that  he 
knew  of  the  proposed  arrest,  and  did  not  protest  against  it,  does  not,  it 
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■eema,  make  him  reapoiudble  to  the  person  arrested  for  the  injury  done 
him:    OUbert  v.  Emmans,  42  IlL  143. 

For  acts  done  by  an  o£Bcer  beyond  the  anthority  of  his  process,  the  party 
at  whose  instance  the  process  was  issued,  is  not  responsible  unless  those  acts 
were  done  by  his  direction:  Adams  v.  Freeman,  9  Johns.  117.  But  where 
process  which  is  itself  regular  is  abused  by  the  advice  of  a  party,  he  is  liable 
for  such  abuse:    Snydacker  v.  Broane,  51  111.  357. 

LiABiiJTT  OF  Attobnet. — An  attorney  who  sues  out  void  process  upon 
which  a  party  is  arrested,  is  liable  therefor:  Barker  v.  Braliam,  3  Wils.  368. 
So  when  he  causes  one  to  be  arrested  on  a  ca.  sa.,  issued  on  a  judgment 
which  has  been  discharged  under  the  provisionB  of  an  insolvent  act:  Deyo  v, 
Valhenburgkf  5  Hill,  242.  So,  generally,  where  he  maliciously  and  illegally 
laes  out  and  directs  the  execution  of  process  upon  which  a  party  is  arrested: 
Grten  v.  Elgie,  5  Q-  B.  (5  Ad.  &  EL  N.  S.),  99:  Codrington  v.  Lloyd,  8  Ad. 
k  EL  449;  S.  C,  3Kev.  &  P.  442;  WarJUld  v.  Campbell,  35  Ala.  349.  So, 
where  he  knows  that  his  client  has  no  legal  claim,  or  maliciously  and  without 
probable  cause  and  of  his  own  head,  has  a  party  arrested  upon  a  just  claim: 
Bitmap  V.  Marsh,  13  HL  535;  Cooley  on  Torts,  131;  2Hilliard  on  Torts,  490. 
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Land  inrDSK  Watsb  Passes  bt  a  Conysyance  by  metes  and  bounds,  if 
included  within  the  specified  boundaries. 

Liin)  CoTXBXD  BT  Abms  of  the  Sea  or  bt  Nayigablb  Rivebs,  so  far  as 
the  tide  ebbs  and  flows,  belongs  to  the  king  at  common  law,  who  may 
grant  the  same  to  a  subject. 

PkmLEOx  ov  Fishing  in  Navioablb  Rivers  and  arms  of  the  sea  belongs* 
prima  /aeie,  to  the  king,  and  is  public,  but  an  individual  may  by  grant  or 
prescription  acquire  an  exclasive  right  of  fishing  therein.  Nor  is  there 
any  prohibition  of  such  grants  in  Magna  Cliarta. 

Patent  jf}  Inhabttakts  ov  the  Town  of  Otster  Bat  from  Sir  Edmond 
Androasy  in  1677,  conveyed  an  exclusive  right  of  fishing  in  the  waters  in- 
cluded within  the  grant,  and  such  right  being  the  common  property  of 
the  inhabitants,  may  be  governed  and  regulated  by  rules  adopted  in  town 
meeting. 

Lwislatitb  Control  over  Public  Streams  and  rights  of  fishery  therein,  so 
far  as  may  be  necessary  to  protect  navigation  and  preserve  the  fish  from 
destruction,  is  not  prejudiced  by  a  grant  to  individuals  of  the  soil  under 
such  streams,  or  of  an  exclusive  privilege  of  fishing  in  them. 

Vauditt  of  Bt-law  on  Sobjeci  Reoulated  bt  Statute. — A  municipal 
by-law  imposing  penalties  on  offenses  within  the  jurisdiction  of  the  cor^ 
poration  is  not  necessarily  invalid  because  there  is  a  statute  imposing 
penalties  for  the  same  offenses. 

Ebbob  to  tbe  common  pleas,  in  an  action  brought  by  Jones, 
as  saperrisor  of  the  town  of  Oyster  Bay,  before  a  justice  of  the 
peace,  to  recover  a  penalty  imposed  by  a  by-law  passed  by  a 
town  meeting  of  said  town  April  5, 1825,  prohibiting  all  persona 
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not  inhabitants  of  the  town  from  taking  oystezs  in  the  creeka  or 
harbors  of  said  town,  and  granting  the  penalties  forfeited  tc 
persons  appointed  to  saperintend  the  ojstering.  The  declara- 
tion charged  the  defendant  with  having  taken  ojsters  contrary 
to  the  provisions  of  this  bj-hiw.  The  defendant  demnrred  and 
the  phiintiff  joined  therein.  The  justice  gave  judgment  for  the 
plaintiff,  from  which  the  defendant  appealed  to  the  common 
pleas,  where  the  plaintiff  again  had  judgment,  to  reverse  which 
this  writ  of  error  was  brought. 

Though  the  issue  before  the  justice  was  on  a  question  of  law, 
it  was  nevertheless  shown  and  admitted  that  on  September  29, 
1677,  Sir  Edmond  Andross,  governor  of  New  York,  under  the 
duke  of  York,  granted  a  patent  to  certain  persons  for  and  on 
behalf  of  themselves  and  their  associates,  the  freeholders  and 
inhabitants  of  the  town  of  Oyster  Bay,  a  tract  of  land  par- 
ticularly described  by  metes  and  bounds,  including  the  township 
of  Oyster  Bay,  "  with  all  the  necks  of  land  and  islands  "  within 
tbe  said  bounds,  "together  with  all  the  woodland,  plains, 
meadows,  pastures,  quarries,  marshes,  waters,  lakes,  rivers,  fish- 
ing, hawking,  hunting,  and  fowling,  and  all  the  other  profits  and 
emoluments,  etc. ,  and  all  privileges  and  immunities  belonging 
to  a  township  within  the  then  government;"  that  the  by-law  of 
April  5, 1825,  the  provisions  of  which  are  stated  in  the  opinion, 
was  duly  passed  in  town  meeting,  as  alleged  in  the  declaration; 
and  that  the  defendant,  being  a  citizen  of  the  state  of  New 
York,  on  April  8,  1825,  took  certain  oysters  within  the  limits  of 
tbe  patent  aforesaid,  as  charged  in  the  declaration.  It  was 
stipulated  that  the  cause  should  be  decided  here  on  its  merits. 

D.  Rogers,  plaintiff  in  error,  in  propria  persona,  argued:  1. 
That  by  the  common  law  the  right  of  fishing  in  navigable  rivers 
and  arms  of  the  sea  is  common,  and  no  exclusive  right  thereto 
can  exist  except  by  a  grant  or  prescription  extending  back  as 
far  as  Henry  II. ,  and  that  the  prerogative  of  granting  free  and 
several  fisheries,  first  claimed  by  the  Normans,  was  deemed  a 
usurpation,  and  was  restrained  by  Magna  Charta,  citing  2  Bl. 
Com.  39;  3  Cruise  Dig.  297;  Bac.  Abr.,  Prerogative,  D,  156;  1 
Salk.  357;  2  Id.  637;  Bro.  Abr.,  Custom,  46;  6  Mod.  73;  1  Id. 
105;  2  H.  Bl.  182;  Willes,  265;  2  Bos.  &  P.  472;  Vattel's  liaw 
of  Nalions,  b.  1,  c.  20,  p.  168;  Id.,  c.  23,  p.  185.  So  un- 
der the  civil  law:  Coop.  Justinian,  lib.  2,  sees.  1,6,7, 8;  HiM^hrr 
v.  Camming8,20  Johns.  90  [11  Am.  Dec.  249];  13  Id.  497;  17 
Id.  195  [People  v.  Piatt,  8  Am.  Dec.  382J;  Carson  v.  Blaz^-r,  2 
Binn.  475  [4  Am.  Dec.  463J;  Arnold  y.  Mandy,  1  Halst.  1  ilO 
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Am.  Deo.  866].  2.  That  the  patent  of  1677  did  not  confer  an 
ezduaiYe  right  of  fishery,  bat  simply  defined  the  boundaries  of 
the  town,  and  if  such  exdusive  right  had  been  granted  it  must 
hsTc  been  by  express  words  and  not  by  implication;  and,  fur- 
ther, that  the  patent  could  not  be  supported  as  granting  an  ex- 
clasiTC  right,  because  this  would  be  a  legislative  act  {Campbell 
V.  Hall^  Oowp.  204),  and  the  colonial  assembly  was  not  estab* 
hshed  until  1683.  8.  That  no  right  to  pass  this  by-law  was  con- 
ferred by  statute,  because  the  several  towns  were  only  authorized 
to  establish  rules  and  regulations  relative  to  their  common  lands, 
meadows,  and  other  commons,  and  this  did  not  include  fisheries, 
particularly  free  and  exclusive  rights  of  fishery:  Walk.  Diet., 
^'Common,"  291;  2B1.  Com.  21,  82,  84,  89.  That  to  enable 
i  town  to  enact  rules  and  regulations  relative  to  lands  it  must 
buve  the  property  in  the  lands;  that  the  extension  of  the  bounda- 
ries of  a  town  over  a  bay  or  into  a  sound  is  only  for  purposes 
of  jurisdiction  and  confers  no  right  to  the  soil:  Palmer  v.  Hicks^ 
6  Johns.  188;  and  that  to  conyey  title  to  the  soil  where  it  is 
Duder  water  it  must  be  described  as  land  covered  with  water: 
2  BI.  Com.  19.  4.  That  this  by-law  was  not  a  regulation  but  a 
prohibition,  and  was  objectionable  also  in  giving  the  forfeiture 
to  individuals.  5.  That  since  the  revolution  the  right  of  regu- 
lating the  use  of  navigable  streams  and  the  taking  of  fish 
therein  belongs  to  and  has  been  frequently  exercised  by  the 
legislature,  which  is  significant  of  the  legislative  idea  that  the 
8oil  and  the  fish  in  such  streams  belong  to  the  public. 

D.  8.  Jones ^  for  the  defendant  in  error,  claimed:  1.  That  the 
inhabitants  of  the  several  towns  of  the  state  were  authorized  by 
statute  to  establish  rules  and  regulations  for  the  government 
and  protection  of  their  common  lands,  meadows,  and  other 
commons.  2.  That  by  the  patent  of  1677,  the  land  within  the 
designated  boundaries,  whether  covered  by  water  or  not,  and 
the  exclufdve  right  of  fishing  within  those  limits,  were  granted 
to  the  town  of  Oyster  Bay,  and  became  a  part  of  its  common 
lands,  meadows,  and  other  commons.  8.  That  Charles  II.  had 
full  right  and  power,  as  lord  and  proprietor  of  all  the  lands  in 
his  dominions,  to  grant  to  the  Duke  of  York  the  title  to  the  soil 
ttudf  r  navigable  waters,  and  exclusive  rights  of  fishery  in  those 
waters  within  the  limits  of  the  patent  now  in  question,  and  did 
»>  ;?rant  them,  and  that  his  authority  to  do  so  was  not  restricted 
by  Magna  Charta,  as  claimed  for  the  plaintiff  in  error,  citing  2 
Bl.  Com.  52:  1  Id.  264;  6  Com.  Dig.,  D,  63;  6  Id.,  Navigation, 
A,  8,  7,  B;  Harg.  Law  Tracts,  c.  5,  p.  17;  and  commenting  ut 
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length  on  the  anthoritiee  cited  on  this  point  by  the  plaintiff  in 
•error. 

By  Conrt,  Woodwobth,  J.  (after  stating  the  pleadings  and 
the  evidence  in  the  cause).  There  is  a  written  stipulation  that 
this  cause  be  decided  on  the  merits.  The  pleadings  are  some- 
what informal,  but,  arising  in  a  justice's  court,  we  are  to  con- 
sider the  case  in  the  same  manner  as  if  the  plaintiff  had  stated 
^1  the  facts  of  the  case  in  his  declaration,  and  the  defendant 
had  demurred  to  the  same.  The  justice  gave  judgment  for  the 
plaintiff.  The  defendant  appealed  to  the  common  pleas,  where 
the  judgment  of  the  justice  was  affirmed.  We  are  now  called 
on  to  determine  whether  the  plaintiff  is  entitled  to  recover. 
The  cause  has  been  ably  and  most  elaborately  argued  by  the 
plaintiff  in  error  and  the  counsel  for  the  defendant.  Several 
points  raised  by  the  plaintiff  in  error  I  deem  it  unnecessary  to 
consider,  having  arrived  at  a  conclusion  that  the  cause  will  de- 
pend on  the  decision  of  the  following  questions:  1.  Has  the 
plaintiff  below  shown  a  title  in  the  town  of  Oyster  Bay  to  the 
premises  in  question?  2.  If  he  has,  then,  in  consequence  of 
the  by-law  passed  by  the  town,  is  the  plaintiff  entitled  to  sus- 
tain this  action  ? 

I  observe  preliminarily,  that  on  the  first  point  it  will  not  be 
necessary  to  enter  upon  an  extensive  field  of  argument,  being  of 
opinion  that  the  principles  involved  in  the  decison  of  Chtdd  v. 
James,  6  Cow.  369,  do  substantially  decide  the  first  question; 
but  as  this  point  is  one  of  great  importance,  and  some  judges, 
particularly  in  a  sister  state,  have  expressed  opinions  at  variance 
vtith  the  doctrines  in  Ooidd  v.  James,  I  will  venture  to  enlarge 
a  little  upon  that  case,  and  very  briefly  examine  the  principlea 
upon  which  this  cause  must  depend. 

It  is  contended  by  the  plaintiff  that  the  town  has  no  right  of 
property  in  the  lands  where  the  oysters  were  taken,  because  the 
right  of  soil  beneath  the  water  in  the  harbor  of  Oyster  Bay  never 
passed  by  the  terms  of  the  patent.  It  can  not  be  doubted,  that 
when  a  patent  or  grant  conveys  a  tract  of  land  by  metes  and 
bounds,  the  land  under  water,  as  well  as  other  land,  will  pass,  if 
the  land  under  water  lies  within  the  bounds  of  the  grant.  A  con- 
trary doctrine  would  exclude  the  lands  under  the  water  of  lakes 
and  streams  not  navigable.  Scarcely  a  patent  ever  issued  by 
this  state,  that  does  not  include  one  or  the  other,  and  as  far  as 
I  know,  no  question  has  ever  been  raised  on  this  ground.  The 
authority  cited  from  2  Bl.  Com.  19,  does  not  bear  out  the  posi- 
tion, but  establishes  the  contrary.    The  author  states,  that  if  a 
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man  grants  his  lands,  he  grants  all  his  mines,  woods,  waters, 
etc.,  as  well  as  his  fields  and  meadows;  but  by  a  grant  of  water 
merelj,  nothing  passes  but  a  right  of  fishing. 

It  follows,  therefore,  if  the  grant  was  valid,  the  town  of  Oyster 
Baj  acquired  not  ooly  a  right  and  title  to  the  land  under  water, 
bat  to  the  waters  themselves  comprised  within  the  bounds  of 
the  patent.  If  the  doctrine  contended  for  by  the  plaintiff  in 
error  is  well  founded,  there  has  been  great  error  in  the  course 
pursued  by  the  sovereign  power  of  this  state  ever  since  it  be- 
came a  free  and  independent  government.  It  is  well  known 
that  numerous  grants  have  been  made  from  time  to  time  by  the 
commissioners  of  the  land  ofSce  of  lands  under  the  waters  of  the 
Hudson,  all  which  have  proceeded  on  the  ground  that  it  was 
the  undeniable  right  of  the  people  of  this  state  to  make  such 
grants.  Until  very  lately,  I  have  not  understood  that  the  power 
was  questioned.  It  is  here  proper  to  observe  that  this  principle 
does  not  at  all  conflict  with  the  doctrine  laid  down  by  writers  on 
national  law,  who  declare  the  air,  running  water,  the  sea,  etc., 
are  common  property:  Yattel,  b.  1,  c.  23;  sec.  280,  287;  Grotius, 
b.  2,  c.  2,  sec.  3.  The  same  writers,  however,  admit  that  the 
various  uses  of  the  sea  near  its  coast  render  it  very  susceptible 
of  property;  and  rivers  are  susceptible  of  property  because  con- 
fined in  banks.  Such  places  may  be  appropriated  by  the  peo- 
ple to  whom  they  belong,  and  the  productions  within  reach,  in 
the  same  manner  as  the  lands  they  inhabit:  Azuni,  pt.  1,  o.  2, 
art.  1,  sec.  3. 

If  we  examine  the  common  law,  it  will  be  found  to  sanction 
this  broad  principle,  "that  the  king  is  the  universal  lord 
and  original  proprietor  of  all  the  lands  in  his  kingdom,  and 
that  no  man  doth  or  can  possess  any  part  of  it,  but  what  has 
mediately  or  immediately  been  derived  as  a  gift  from  him,  to  be 
held  upon  feudal  services:"  2  Bl.  Com.  52;  6  Com.  Dig.,  D,  63. 
The  right  of  the  king  extends  over  all  lands,  as  well  such  as 
are  covered  with  water,  as  such  as  are  not.  In  England,  it  hath 
always  been  holden  that  the  king  is  lord  of  the  whole  shore. 
He  has  the  property  iam  aqua  qaam  soli,  and  all  profits  in  the 
sea,  and  all  navigable  rivers.  So,  also,  he  has  the  property  of 
the  soil  in  all  rivers  which  have  the  flux  and  reflux  of  the  sea, 
and  not  the  lord  of  the  manor  adjoining,  without  grant  or  pre- 
scription ;  and  every  arm  of  the  sea  or  navigable  river,  so  high 
as  the  sea  flows  and  reflows,  belongs  to  the  king;  but  by  grant 
or  prescription,  a  subject  may  have  the  interest  in  the  water 
and  soil  of  navigable  rivers:  5  Com.  Dig.,  Navigation,  A,  3,  and 

Am.  Dec.  Vox..  XIX— 32 


488  BoGEBs  V.  Jones.  [New  Toik, 

B.  Sir  Matthew  Hale^  in  his  treatise  De  Jure  Maris  (Ibagnje'n 
Law  Tracts),  considers  this  right  of  the  king  to  consist  in  a  right 
of  jurisdiction  and  a  right  of  ownership;  that  a  subject  may 
have  this  right  either  bj  the  king's  grant,  and  this  without 
question,  or  by  custom  or  prescription.  The  king  may  giant 
fishing  within  a  creek  of  the  sea,  or  within  some  known  pre- 
cinct that  hath  known  bounds,  though  within  the  main  sea;  he 
may  also  grant  that  vezy  interest  itself,  viz.,  a  narigable  river 
that  is  an  arm  of  the  sea,  the  water  and  soil  thereof:  Sir  M. 
Hale's  De  Jure  Maris,  c.  6,  pi.  17. 

It  thus  appears,  that  by  the  common  law  the  king  was  seised 
of  all  the  lands  under  the  navigable  waters  of  his  realm,  and 
entitled  to  grant  and  convey  them.  I  do  not  find  by  any  au- 
thority that  this  right  was  ever  considered  a  usurpation.  It  is 
argued,  however,  that  the  exercise  of  such  a  power  was  prohibited 
by  Magna  Charia.  The  sixteenth  chapter  of  Magna  Charta  (9 
Henry  III.)  is  supposed  to  contain  the  prohibition;  it  is  in  the 
following  words:  "  NuXUb  riparioe  defendamtur  de  castero^  nisi  iOm 
qaxBfuerwni  in  defenso  tempore  Henrici  regis,  avinoslri,  eiper 
eadem  loca  el  eosdem  (erminos,  sicul  esseconsueveruni  tempore  suo" 
Lord  Ooke's  comments  on  this  chapter  are  as  follows:  "  That 
no  owner  of  the  property  of  rivers  shall  so  appropriate  or  keep 
the  river  several  to  him,  to  deprive  or  bar  others  either  to 
have  passage  or  fish  there,  otherwise  than  they  were  used  in  the 
reign  of  king  Henry  11.  This  statute,  saith  the  Mirror,  is  out  of 
use,  for  many  rivers  are  at  present  appropriated  and  fenced  in, 
and  put  in  defense,  which  used  to  be  common  to  fish  in  and 
use,  in  the  time  of  king  Heniy  II." 

Even  upon  the  supposition  that  Lord  Ck>ke  was  not  correct  in 
saying  the  statute  was  out  of  use,  I  do  not  perceive  any  pro- 
hibition of  the  right  claimed  for  the  king;  and,  as  far  as  I  can 
discover,  both  before  and  since  the  reign  of  Charles  11.,  from 
whom  the  Duke  of  York  derived  his  title,  the  right  of  the  king 
to  grant  several  fisheries  and  the  lands  under  waters  of  navi- 
gable rivers  and  arms  of  the  sea,  has,  in  England,  been  con- 
sidered as  well  settled. 

Sir  Matthew  Hale,  De  Jure  Maris,  pi.  7,  has  explained  the 
statute  of  Magna  Charta,  chapter  16:  "  That  before  the  statute, 
it  WE.B  frequent  for  the  king  to  put  as  well  fresh  as  salt  rivers  in 
defenso  for  his  recreation;  that  is,  to  bar  fishing  and  fowling  in 
a  river  till  the  king  had  taken  his  pleasure  or  advantage  of  tlie 
writ  or  precept,  de  defensione  ripariae,**  etc.  The  object  of  the 
statute  seems  to  have  been  to  prevent  the  king  from  putting  any 
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rireTB  in  dtfen^o  for  his  recreation,  except  such  as  had  been  put 
in  defense  in  the  time  of  Henry  IE. ,  his  grandf ather«  and  was  in- 
tended to  prohibit  the  exerdse  of  his  ancient  prerogative  for 
his  own  personal  pleasure,  but  not  applying  to  the  owners  of 
the  banks  of  rivers  or  any  other  individuals.  Notwithstanding 
this  statute,  the  king,  although  restricted  as  to  the  occupancy 
of  rivers  for  his  pleasure,  was  at  liberty  to  grant  the  land,  un- 
der the  rivers  and  navigable  waters  in  his  realm,  at  his  will  aod 
pleasure.  Without  going  into  a  specification,  I  only  observe 
that  several  grants  are  stated  by  Sir  Matthew  Hale,  subsequent 
to  Magna  Charta:  Hale,  De  Fortibus  Maria,  pi.  61,  68, 109, 110. 

The  case  in  1  Mod.  106,  was  decided  by  Lord  Hale.  He 
there  says:  '*  That  in  an  action  of  trespass  for  fishing  in  a  river 
that  flows  and  reflows,  and  in  an  arm  of  the  sea,  it  is  prima 
facie  a  good  justification  to  say  that  the  locus  in  qiu)  is  brachium 
maris  in  quo  unusquiaque  auJtijectuja  dcm.  Begis  habet  et  habere  de- 
bet liberam  piacariam,  and  if  any  one  will  appropriate  a  right  to 
himself,  the  proof  lieth  on  his  side.''  This  prima/acie  right  is 
undoubted,  and  may  be  exercised  until  an  individual  proves  he 
has  the  right,  which  may  be  done  by  grant  or  prescription. 
Such  is  evidently  the  language  of  this  case.  It  is  true  that  in 
Warren  v.  MaUhewa,  1  Salk.  857,  and  6  Mod.  78,  the  same  case, 
where  one  claimed  aolam  piscariam  by  grant  from  the  crown, 
there  is  this  dictum  of  Lord  Holt:  "  The  subject  has  a  right  to 
fish  in  all  navigable  rivers,  as  he  has  to  fish  in  the  sea."  I 
have  looked  at  the  cases  referred  to  in  the  margin,  and  do  not 
find  that  they  support  the  doctrine.  Indeed,  one  of  the  cases, 
Davies,  57,  decides  that  the  king  may  grant  the  franchise  of  a 
fishery  in  a  navigable  river.  As  the  cases  in  6  Mod.  and  1  Salk. 
are  very  briefly  reported,  and  are  not  supported  by  the  authorities 
cited,  there  is  good  ground  to  believe  the  case  itself  is  misre- 
ported.  In  4  Burr.  2162,  Garter  v.  Murcof,  Lord  Mansfield's  re- 
marks are  in  accordance  with  the  view  I  have  taken.  He  ob- 
serves: "  In  navigable  rivers  the  fishery  is  common;  it  ia prima 
facie  iu  the  king,  and  is  public.  If  any  one  claims  it  exclu- 
sively! he  must  show  a  right.  If  he  can  show  a  right  by  pre- 
scription, he  may  then  exercise  an  exclusive  right,  though  the 
presumption  is  against  hiui  unless  he  can  prove  such  right." 
An  again,  that  an  exclusive  privilege  of  fishing,  although  it  be 
in  an  arm  of  the  sea,  is  consiHtent  with  all  the  cases.  Such  a 
right  shall  not  be  presumed,  but  the  contrarj  prima/acie;  but 
it  is  capable  of  being  proved. 

Justice  Yates  remarks  on  the  case,  in  Davies'  reports,  which 
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is  referred  in  support  of  Lord  Holt's  opinion:  He  says  it  is 
agreeable  to  the  law  there  advanced  that  the  crown  may  grant 
a  seyeral  fishery  in  a  navigable  river  where  the  sea  flows  and  re> 
flows,  and  in  an  arm  of  the  sea.  I  deem  it  unnecessary  to  cite 
other  authorities.  Many  more  might  be  adduced,  but  enough 
has  been  shown  to  satisfy  my  mind  that  the  patent  of  Sir  Ed- 
mood  AndroBs,  emanating  mediately  from  Charles  II.,  did 
convey  to  the  inhabitants  of  Oyster  Bay  all  the  lands  under 
water  within  the  bounds  of  that  grant,  together  with  the  exclu- 
sive right  of  fishing  in  the  waters  within  the  same.  The  case 
of  Oould  Y.James,  in  6  Cow.,^  which  declares  that  a  several 
fishery  in  an  arm  of  the  sea,  where  the  tide  ebbs  and  flows, 
may  be  derived  from  a  grant  or  prescription,  appears  to  be  sup- 
ported by  the  concurrent  authority  of  the  English  law. 

The  second  question  may  be  disposed  of  in  few  words.  The 
by-law  contains  three  sections:  1.  That  no  person,  not  an  in- 
ihabitaut  of  Oyster  Bay,  be  allowed  to  take  oysters  in  the  creeks 
or  harbors,  under  the  penalty  of  twelve  dollars  and  fifty  cents. 
2.  That  no  person  be  allowed  to  take  oysters  but  from  the  first 
•of  November  to  the  first  of  March.  3.  Certain  persons  ace 
oiamed  to  receive  the  fines  to  their  own  use. 

The  plaintiff  in  error  contends  that  the  by-law  is  void  on 
several  grounds:  1.  That  the  town  can  not  prohibit,  but  may 
regulate;  2.  That  the  penalty  is  given  to  individuals.  A  re- 
covery may  be  had  under  the  second  section,  which  is  clearly  a 
regulation  as  to  the  times  of  taking  oysters;  and  gives  the  pen* 
ftl^y  >  generally,  without  specifying  for  whose  use.  If  the  objection 
urged  as  to  the  prohibition  and  appropriation  of  the  penalty 
were  fatal  as  to  the  first  and  third  sections,  still  the  second 
might  be  valid;  for  a  by-law  may  be  good  in  part  and  void  for 
the  rest:  2  Kyd  on  Corp.  155. 

This  by-law  was  undoubtedly  made  under  the  fifth  section  of 
the  act  to  amend  the  act  relative  to  the  duties  and  privileges  of 
towns,  passed  March  19,  1818:  Stat.,  vol.  6,  b.  207.  By  this 
section,  the  individuals  of  every  town  are  authorized  to  make 
such  prudential  rules  and  regulations  as  they  judge  necessary 
and  convenient  for  the  better  improving  their  common  lands  in 
tillage,  pasturage,  or  any  other  reasonable  way,  and  protecting 
the  same  from  any  trespass;  for  directing  the  use  and  manage- 
ment, and  the  times  and  manner  of  using  their  common  lands 
and  meadows,  and  the  other  commons,  and  impose  penalties  on 
the  offender,  whether  he  resides  within  the  town  or  not,  not  ex* 

1.  6  Oowon.  869. 
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ceeding  twelve  dollars  and  fifty  cents;  and  the  penalties  so 
recovered  shall  be  applied  in  such  manner  as  the  inhabitants  of 
the  town  shall  direct.  This  act  extended  to  the  regulation  of 
the  oonimon  property  of  the  town,  of  which  the  premises  in 
question  are  presumed  to  be  a  part.  The  inhabitants,  for 
whose  benefit  the  grant  was  made,  have  treated  it  as  such  in 
the  by-law,  and  there  is  no  evidence  that  any  individual  has  an 
estate  in  severalty  in  the  same. 

The  legislature  have  at  various  times  passed  laws  regulating 
fisheries,  and  declaring  certain  streams  public  highways.  This 
tigflii  is  not  inconsistent  with  the  claim  of  an  individual,  that  he 
owns  the  fishery,  or  the  soil  under  the  water.  In  Cooper  v. 
Cutnmings,  20  Johns.  90,^  Chief  Justice  Spencer  observes: 
'*  These  will  prove  nothings  for  the  legislature  has  confessedly 
the  right  of  regulating  the  taking  of  fish  in  private  rivers,  and 
do  every  year  pass  laws  for  that  purpose,  as  to  rivers  not  nav- 
igable in  any  sense,  and  which  are  unquestionably  private 
property/' 

It  is  admitted  that  notwithstanding  a  grant  to  an  individual, 
the  public  have  an  interest  in  the  waters  granted.  Lord  Hale 
has  accurately  defined  it,  De  Jure  Maris,  p.  22.  Speaking  of  the 
priyate  interest  of  the  subject,  he  observes:  "  This  interest  or 
tight  must  be  so  used  as  that  it  may  not  occasion  a  common  an- 
noyance to  passage  of  ships  or  boats;  for  ihejtis  privatum  must 
not  prejudice  the  jus  pyMicum,  wherewith  public  rivers  or  arms  of 
the  sea  are  affected  for  public  use.  2.  That  the  right  a  subject 
hath  in  any  public  or  private  river  or  creek,  fresh  or  salt,  is 
subject  to  the  laws  for  the  conservation  of  fish  or  fry."  The 
individual  right,  then,  is  subject  to  the  interference  of  the  leg- 
islature, to  the  extent  before  mentioned,  but  no  farther.  Such 
laws,  therefore,  are  no  invasion  of  the  right  of  the  individual; 
his  right  is  not  absolute  and  unlimited  over  the  property 
granted,  but  qualified  by  these  implied  reservations. 

Sat  it  is  said  that  the  by-law  of  a  town  or  a  corporation  is 
Toid,  if  the  legislature  have  regulated  the  subject  by  law.  If 
the  legislature  have  passed  a  law,  regulating  as  to  certain  things 
in  a  city,  I  apprehend  the  corporation  are  not  thereby  restricted 
from  making  further  regulations.  Cases  of  this  kind  have 
oooorred,  and  never  been  questioned  on  that  ground;  it  is  only 
to  notice  a  case  or  two  out  of  many.  The  legislature  have  im- 
posed a  penalty  of  one  dollar  for  servile  labor  on  Sunday;  the 
corporation  of  New  York  have  passed  a  by-law,  imposing  a  pen- 

1.  Bookgr  T.  CmmmiHgi,  20  JohiiA.  90  [11  Am.  Dee.  349]. 
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ftltj  of  fiye  dollars  for  the  same  offense.  As  to  storing  gun- 
powder in  New  York,  the  logislatnre  and  corporations  bave 
each  imposed  the  same  penalty.  Suits  to  recover  the  penalties 
have  been  sustained  under  the  corporation  law.  It  is  believed 
that  the  ground  has  neyer  been  tiJcen  that  there  was  a  conflict 
with  the  state  law.  One  of  these  cases  is  reported  in  12  Johns. 
122.  The  question  was  open  for  discussion,  but  not  noticed. 
If  it  be  admitted  that  when  the  legislature  had  passed  a  law 
regulating  the  fishery,  it  would  not  be  competent  for  the  town 
to  pass  a  by-law,  the  answer  here  is«  that  the  legislature  have 
not  legislated  on  the  case  before  us;  for  the  act,  vol.  4,  L,  248, 
which  prohibits  persons  residing  out  of  this  state  from  taking 
shell  or  other  fish  in  any  of  the  waters  of  this  state,  does  not 
apply.  Here  it  is  admitted  that  the  plaintiff  in  error  is  a  cit- 
izen of  this  state.  There  being  then  no  conflict  of  regulations, 
it  will  scarcely  be  contended,  that  after  the  legislature  in  1823 
had  expressly  delegated  to  the  towns  the  power  of  regulation, 
the  by-law  passed  in  pursuance  of  it  is  a  nullity. 

Upon  the  whole  case,  I  am  of  opinion  that  the  judgment  of 
the  court  below  be  affirmed. 


Kavzoablb  Bivxbs  and  Bights  ov  Fishxbt  Thsbbzv.  —  Thii  mbjed 
is  examined  in  the  note  to  Arnold  ▼.  Mundy,  10  Am.  Deo.  385.  See^  aIm^ 
CommonweaUh  ▼.  Chapin,  16  Id.  386,  and  other  caaee  in  the  American  De* 
oiaona,  dted  in  the  note  thereto.  That  the  right  of  fishing  in  Oyster 
Bay  belongs  exolnsiyely  to  the  inhabitants  of  the  town  of  Oyster  Bay,  is  held 
on  the  authority  of  the  prinoipal  case^  in  Fiut  v.  Hegtman,  14  Weod.  45. 
Its  authority  is  ako  reoogni^ed  for  the  genersl  doctrine  that  the  kin^  and 
the  state,  as  his  successor,  own,  and  may  grsnt  the  soil  under  navigable 
waters,  subject  to  the  public  right  of  passage,  in  Fmmum  ▼.  CUg  <^  Ntm 
York,  5  Sandf.  53;  PeopU  v.  VanderbiU,  26  N.  Y.  293;  NoUy.  Thayer.  2Im8l 
25;  People  ▼.  Schermtrltom^  19  Barbw  554.  But  it  was  said  in  Lawmdes  ▼. 
Dicherson,  34  Barb.  591,  per  Brown,  J.,  to  be  questionable  whether  the  Idn^ 
without  the  concurrence  of  the  legislatiye  department,  oonld  grant  an  ezobi- 
sive  right  of  fishing  in  public  waters.  In  Nodrand  ▼.  Dwrkmd^  21  Bariiu 
482,  it  is  held,  referring  to  Rogere  y.  Jonea^  that  in  order  to  pass  the  title  te 
land,  the  word  "land,"  or  something  equivalent  thereto,  must  be  used  in  the 
conveyance,  and  that  a  conveyance  of  land  includes  iJie  water  which  cov- 
ers it 
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AmDAViTS  IN  Rbplt  to  a  BETuitN  to  an  alternative  writ  of  mandamus  an 

inadmissible. 
PowEB  TO  DiscoKTiKnE  pRocssDiNos  TOR  Opbnino  STREm. — Th»  tmstses 

of  a  municipal  coxporation  have  no  power  to  discontinue  pcooeediagi  for 


Oct.  1828.]  People  v.  Bbooelym.  503 

opening  a  itreet  after  rights  have  beoome  vested  under  saoh  pioceed- 
inga. 

Ko  PowxE  TO  DoooirrDfcs  aitxb  CoiocxssioirzBs'  Rbpobt  CoxnBiiXD. — 
After  the  tmateee^  in  eooh  a  case,  have  oonfirmed  the  report  of  the  oom- 
miiiioneTs  of  appnuaement,  they  are  /vneti  officio,  and  can  not  diaoon- 
tinne  the  pxooeedinge,  the  righte  of  parties  having  become  vested  there- 
under; bat,  until  then,  they  have  a  discretion  in  the  matt^. 

BIahdam US  Lies  whxbb  ▲  Pabtt  has  ▲  Bight  to  have  a  thing  done,  and 
no  other  specific  means  of  enforcing  it. 

BiOBT  MDBT  BX  CoMFLXXB  and  not  inchoate  to  authorize  a  iiiaiufanitM, 

Whsrb  ▲  Pabtt  has  ah  Adbquatx  Bkkxdt  by  action,  mandamus  does 
not  lie. 

PaBTIXS  BATDTO  AoQUIBKD  a  BiQBT  to  MoNXT  SPBOXnGALLT  Aaf»y|»n  in 

their  favor  in  proceedings  for  opening  a  street,  may  recover  it  in  asaump- 
ml,  and  moMdamnu  will  not  lie  to  compel  its  payment. 

Moxiov  for  a  mcmdamiu  on  the  relation  of  certain  parties,  in 
whose  favor  damages  had  been  assessed  by  commissioners  ap- 
pointed on  a  petition  to  open  a  certain  street  in  Brooklyn,  to 
compel  the  trustees  of  the  corporation  to  file  the  report  of  the 
Baid  commissioners.  An  altematiTe  writ  having  been  granted, 
the  trustees  made  their  return  at  this  term,  with  sundiy  affi- 
davits corroborating  the  same,  in  reply  to  which  a  number  of 
affidavits  were  submitted  by  the  relators,  to  which  the  counsel 
for  the  trustees  excepted  as  inadmissible.  The  other  material 
facts  are  stated  in  the  opinion. 

J.  Greenwood^  tor  the  relators. 

8.  A,  Fooif  for  the  trustees. 

By  Court,  Savaob,  0.  J.  The  first  question  to  be  determined 
is.  Upon  what  papers  are  we  to  act  f  We  have  before  us  the 
affidavits  upon  which  the  alternative  mandamus  was  granted, 
the  return  of  the  trustees,  and  a  great  number  of  affidavits, 
which  are  intended  as  a  replication  to  the  return  of  the  trustees. 
These  latter  affidavits  are  altogether  inadmissible.  The  relators 
stated  their  case  in  the  first  instance;  upon  that,  we  called  upon 
the  trustees  to  show  cause  why  they  had  not  proceeded.  They 
have  shown  cause  by  their  return;  and,  upon  the  original  pa- 
pers  and  the  return  we  are  to  act.  Should  we  receive  the  addi- 
tional affidavits  of  the  relators,  they  may  contain  new  matter, 
and  then  the  trustees  should  be  permitted  to  answer;  and  thus 
the  proceedings  might  be  continued  to  an  unreasonable  and 
almost  interminable  extent.  I  will  here  remark  that  the  admis- 
sion or  rejection  of  affidavits  to  oppose  or  support  the  report  of 
commissioners  of  estimate  and  assessment,  in  the  city  of  New 
lork,  has  no  analogy  to  this  proceeding.     Here  we  are  acting  as 
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a  court  of  common  law,  revising  the  proceedings  of  an  inferior 
tribunal,  to  see  whether  they  have  done  their  duty.  In  the 
other  case,  we  are  mere  appellate  commissioners,  and  inquiring 
whether  the  commissioners  below  have  acted  discreetly. 

By  the  eighteenth  section  of  the  act  to  reduce  the  law  incor- 
porating tlie  village  of  Brooklyn,  etc.,  into  an  act,  passed  April 
3,  1827,  the  trustees  on  receiving  the  petition  therein  men- 
tioned, are  authorized,  but  not  compelled,  to  lay  out  and  make 
such  new  streets  as  they  shall  think  necessary.  In  this  respect 
their  powers  are  analogous  to  those  possessed  by  the  corpora- 
tion of  the  city  of  New  York;  and  the  decisions  in  relation  to 
the  one  are  applicable  to  the  other.  Under  these  powers  the 
trustees  resolved  (the  preliminary  proceediugs  having  been  had 
which  are  mentioned  in  the  act)  to  proceed  and  open  a  street 
called  Adams  street,  from  its  then  southerly  termination  to 
Fulton  street.  The  commissioners  were  regularly  appointed  to 
appraise  the  property  to  be  taken  for  the  street.  These  com- 
missioners made  their  report  in  due  form.  The  act  requires  the 
trustees  to  cause  such  report  to  be  filed  vdth  the  clerk  of  the 
court  of  common  pleas,  at  the  next  term  thereof;  and  that  court 
are  either  to  confirm  the  report,  or  refer  it  back  to  the  same,  or 
to  new  commissioners.  The  trustees,  after  receiving  the  report, 
refuse  to  file  the  same,  and  the  question  is  whether  the  power  of 
this  court  shall  be  exerted  to  compel  them  to  file  it  ?  The  rea- 
son assigned  by  the  trustees  is  that  the  assessment  of  the 
property  of  the  relators  is  extravagancly  high,  and  that  those 
who  will  necessarily  be  assessed  to  pay  the  assessment,  have 
remonstrated  against  any  further  proceedings. 

Assuming  the  fact  to  be  as  stated  by  the  trustees,  have  they  a 
right  to  discontinue  these  proceedings  ?  And,  whether  they  have 
or  not,  is  this  a  case  in  which  a  mandamus  ought  to  be  granted  ? 

1.  Have  the  trustees  a  right  to  discontinue?  In  the  case  of 
Dover  street^  18  Johns.  606,  commissioners  had  been  ap[K>inted 
and  reported.  Their  report  was  set  aside  and  other  commis- 
sioners appointed,  who  refused  to  act. '  A  motion  was  made  for 
leave  to  discontinue.  The  motion  was  opposed  on  the  ground 
that  those  whose  property  was  to  be  taken  had  acquired  vested 
rights  to  the  compensation;  but  this  court  said  that  they  con- 
sidered the  application  as  if  made  before  the  appointment  of 
commissioners,  and  granted  the  motion,  saying  that  no  rights 
vested  before  commissioners  were  appointed  or  report  made. 

In  the  mailer  of  Ueekman  street^  20  Johns.  269,  a  similar 
application  was  made  after  the  second  set  of  commissioners  had 
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been  appointed,  but  previous  to  their  report.  The  motion  was 
denied  on  the  ground  that  the  court  had  not  the  power  to  grant 
it.  The  chief  justice,  in  giving  the  opinion  of  the  court,  says, 
that  if  the  court  had  the  power,  they  would  not  exercise  it  in 
that  case,  and  principally  on  the  ground  that  upon  the  faith  of 
the  proceedings  of  the  corporation  several  persons  had  made 
porchases  of  lot^  which  would  be  depreciated  in  value  by  such 
discontinuance;  that  the  corporation,  having  determined  to 
make  the  improvement,  and  having  procured  the  appointment 
of  commissionerB  who  had  entered  upon  their  duties,  it  was  not 
competent  for  the  corporation  to  resume  the  subject  and  vacate 
their  acts,  pending  the  application  to  this  court,  and  previous 
to  the  appointment  of  the  second  set  of  commissioners,  the 
corporation  applied  to  the  court  of  chancery  for  an  injunC'tidn 
to  restrain  certain  persons  from  erecting  buildings  on  Beekman 
street,  on  the  ground  that  such  erections  would  enhance  the 
damages  to  be  paid  by  the  contemplated  improvement,  which 
was  denied  by  the  chancellor,  who  said  that  no  rights  had 
vested;  and  he  suggested  that  the  corporation  were  not  bound 
to  go  on,  but  might  recede  and  abandon  their  plan  at  any  time 
before  the  commissioners  of  assessment  should  have  reported, 
and  their  report  should  have  been  confirmed;  that  on  the  con- 
firmation of  the  report,  rights  then  become  acquired  and  vented 
in  the  parties  respectively;  the  corporation  become  seised  and 
may  take  possession  of  the  land,  and  the  individual  owners 
become  entitled  to  the  damages  assessed:  6  Johns.  Oh.  49,  50. 
Both  the  chancellor  and  this  court  conceded  that  there  was  a 
time  when  it  was  discretionary  with  the  corporation  to  diseon- 
tintie  further  proceedings.  This  court  seemed  to  suppose  that 
after  the  commissioners  had  entered  upon  their  duties  the  cor- 
poration must  go  on.  The  chancellor  supposed  that  the  corpo- 
ration  might  recede  at  any  time  before  the  confirmation  of  the 
report  of  the  commissioners,  but  not  after,  because  then  mutual 
rights  became  vested.  The  expression  of  this  opinion  was  not 
called  for  by  the  decision  in  either  case,  and  is,  therefore,  not 
aothority,  strictly  speaking.  The  reason  assigned  by  the  cban- 
oellor  seems  to  me  to  be  the  criterion  by  which  to  test  this 
question.  When  do  the  rights  of  the  parties  become  vested? 
CSan  the  corporation  take  possession  of  the  land  to  be  taken  for 
the  street  before  confirmation  of  the  report?  And  can  the 
person  in  whose  favor  damages  are  assessed  prosecute  for  the 
amount  of  the  assessment  upon  the  mere  making  of  the  report? 
The  case  of  Stafford  v.  Mayor  etc.  of  Albany  ^  6  Johns.  1,  and 
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7  Id.  641,  was  an  aotion  for  the  amount  of  an  amiflnnment.  In 
Uiat  case  damages  were  assessed  by  a  jorv,  and  judgment  of 
the  mayor's  court  was  rendered  thereon  acoording  to  the  statute 
under  which  the  proceedings  were  had.  The  mayor's  court 
afterwards  set  aside  the  assessment,  which  this  court  held  ir- 
regular and  nnwarranted.  They  say,  when  the  assessment  was 
confirmed  the  court  had  no  further  powers;  .they  were  /unotuB 
officio.  The  same  doctrine  was  recognised  in  the  case  of  Third 
street,  in  the  city  of  New  York,  where  it  was  held  that  a  report, 
being  confirmed,  becomes  irreyocable  unless  it  be  waived  by  all 
parties  concerned.  So,  also,  in  Hawkins  y.  The  Tnuiees  q^ 
Bochest^,  1  Wend.  54  [ante,  462],  we  held  that  the  plaintiff, 
by  the  verdict  of  the  jury  and  the  judgment  of  the  president 
of  the  Tillage  thereon,  acquired  a  vested  right  to  the  sum 
awarded  to  him  as  damages,  which  it  was  not  in  the  power  of 
the  trustees  to  defeat,  by  discontinuing  the  proceedings  in  rela- 
tion to  the  street.  By  the  act  in  question,  the  confirmation  of 
the  report,  and  the  payment  or  tender  of  the  sums  awarded, 
shall  not  be  condusiTs,  and  authorize  the  trustees  to  enter 
upon  the  lands;  and  according  to  the  cases  just  referred  to, 
after  the  confirmation  of  the  report,  should  the  trustees  refuse 
to  proceed,  they  would  be  liable  to  pay  the  sums  assessed  to 
the  relators.  It  appears,  then,  that  after  the  confirmation  of 
the  report,  rights  become  Tested  in  indlTiduals,  and  the  trustees 
haTe  no  discretion  as  to  discontinuing  the  proceedings.  But 
haTS  they  not  that  discretion  so  long  as  they  do  not,  by  the  ex- 
ercise of  it,  affect  the  vested  rights  of  others?  It  seems  to  me 
such  must  be  the  conclusion  from  the  cases  cited;  and  there 
appears  to  be  a  fitness  and  propriety  in  allowing  such  diaore- 
tion  to  the  trustees,  because,  after  presentment  of  the  report 
of  the  commissioners  for  confirmation,  the  trustees  can  not 
object  to  the  report,  or  show  that  the  assessment  is  too  high, 
the  right  of  appeal  being  giyen  by  the  act  only  to  the  party  in 
whose  favor  the  report  is  made,  in  case  he  shall  conceive  him- 
self aggrieved  in  the  premises.  It  is  true,  indeed,  that  in  the 
case  of  Beekman  street,  20  Johns.,  the  court  said,  that  if  thej 
had  the  power  to  grant  a  discontinuance,  they  would  not  do  it; 
not  because  others  had  vested  rights,  but  because  purchases 
had  been  made  on  the  plighted  faith  of  the  corporation;  and 
if  the  improTement  failed,  there  would  be  great  indiTidual 
pecuniary  sacrifices.  They  did  not  say  that  in  that  case  they 
would  compel  the  corporation  by  mandamus  to  proceed,  thoo^^ 
such  would  seem  to  be  the  inference. 
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A  mandamus  issues,  in  general,  in  all  oases  where  the  injured 
party  has  a  right  to  have  anything  done,  and  has  no  other 
specific  means  of  compelling  its  performance.  There  must  be  a 
right,  therefore,  without  any  other  adequate  remedy,  or  a  man- 
damus does  not  issue;  and  I  incline  to  the  opinion  that  the  right 
most  be  complete,  not  iachoate.  The  cases  cited,  in  which  this 
court  has  compelled  supervisors  to  raise  money  assessed  to  iu- 
dividuals  for  damages  on  opening  roads:  19  Johns.  272;  5  Oow. 
292,  are  cases  where  the  right  of  the  relators  was  complete,  by 
the  assessment  of  the  jury  and  justices,  and  the  supervisors  had 
no  discretion  about  it.  Such  discretion  was  subsequently  given 
to  the  supervisors:  Statutes,  vol.  7,  b.  229;  Bev.  Stat.  c.  16, 
tit.  1,  art.  4,  sec.  69. 

My  conclusion,  is  that  until  the  proceedings  have  progressed 
so  far  as  to  give  mutual  rights  to  the  parties,  the  trustees  have 
a  discretion,  and  may  refuse  to  proceed;  but  after  rights  become 
vested,  by  virtue  of  these  proceedings,  they  can  not  refuse,  with 
impimity,  to  proceed.  But  does  it  follow  that  a  mandamus  is 
the  proper  remedy  f  If  the  relators  have  a  right  to  the  amount 
assessed  in  their  favor,  by  virtue  of  the  assessment  alone,  then 
an  action  lies,  as  is  decided  in  the  cases  cited  from  6  Johns,  and 
1  Wend.  [Hawkins  v.  Bochesier,  ante,  462];  and  even  if  the  right 
18  not  so  complete  as  to  sustain  an  action  for  the  money,  yet,  if 
the  defendants  have  been  guilty  of  a  violation  of  duty,  to  the 
prejudice  of  the  relators,  it  does  not  follow  that  a  mandamus  is 
the  proper  remedy.  In  the  matter  of  Shipley,  10  Johns.  484,  a 
mandamus  was  asked  for,  to  compel  a  bank  to  permit  a  transfer 
of  certain  shares  in  the  stock  of  the  bank;  but  the  court  said: 
<•  The  applicants  have  an  adequate  remedy,  by  a  special  action 
on  the  case,  to  recover  the  value  of  the  stock,  if  the  bank  have 
nnduly  refused  to  transfer  it?*'  In  the  King  v.  Bishop  of  Chester, 
1  T.  B.  896, 404,  the  king's  bench  refused  a  mandamus,  because 
the  party  had  a  specific  remedy  by  quare  impedii;  and  BuUer,  J., 
says:  **  This  court  will  not  interpose  by  mandamus,  unless  the 
party  making  the  application  has  no  other  specific  legal  remedy." 

I  am  of  opinion,  therefore,  that  a  mandamus  ought  not  to  be 
granted.  If  the  relators  have  acquired  a  right  to  the  money 
specifically  assessed  in  their  favor,  then  an  action  of  assumpsit 
lies.  If  they  have  acquired  any  rights  by  the  report  of  the  com* 
ndsaioners,  and  have  sustained  damages  by  reason  of  the  refusal 
of  the  trustees  to  perform  their  duty,  then  an  action  on  the  case 
Ues  to  recover  those  damages;  and,  in  either  case,  there  is  no 
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necessity  for  an  exercise  of  the  extxaoidinaiy  power  of  this  court 
by  mandamus. 
Motion  for  peren-ptoiy  mandamoa  denied. 


MAKiUMna,  When  Gbahtzd. — See  on  this  sabject:  dnmnumwedUk  ▼.  i?OMe- 
fer,  4  Am.  Deo.  451;  SiaU  r,  Bruce,  6  Id.  677;  Bmtkle  t.  WmemiOer,  1  Id. 
411;  Brander  ▼.  Jutiiees,  2  Id.  606;  Dew  r.  Judffet,  3  Id.  639;  D^aqf  ▼. 
Netue  River  NavigaiUm  Co.,  9  Id.  636;  Ameriean  Asylums,  Pkatux  Bamk, 
10  Id.  112;  Hull  y.  Supervuors,  Id.  223;  State  v.  Duim,  12  Id.  25,  «nd  note; 
Ex  parte  Jennings,  16  Id.  447.  Thftt  the  party  applying  for  a  mandamiu 
mart  have  a  clear  legal  rights  and  no  other  appropriate  remedy  la  held  on  the 
authority  of  the  principal  case,  among  others,  in  People  t.  Supermwrs  of 
Columbia  Co.,  10  Wend.  366;  PeopU  v.  Canal  Board,  13  Barb.  443,  and  Pto^ 
y.  Stevens,  2  Abb.  Pr. ,  N.  S.  353.  So,  that  where  there  is  a  remedy  by  action, 
mandamus  will  not  lie,  in  People  v.  Supervisors  of  Chenango  Co.,  11  N.  T. 
573;  People  v.  Mead,  24  Id.  122;  Peojie  t.  Haws,  37  Barb.  457;  S.  C,  24 
How.  Pr.  154;  People  t.  Crotan  Aqueduct  Board,  49  Barb.  264.  The  princi- 
pal case  is  cited  also  in  Clark  v.  Miller,  47  Barb.  42,  to  the  point  that  a  pnbiio 
officer  owing  a  duty  to  an  individoal  is  liable  for  damagw  canaed  by  a  refnsil 
or  neglect  to  perform  it. 


MowATT  V.  Wright. 

Ll  Wwimnji,  866.] 

MoHST  Paid  bt  MisUlKX  mat  bb  Bbootjcrsd  in  an  aetion  for  money  had 

and  received. 

Mistake  must  bx  Oiyb  ov  Fact  to  entitle  a  party  to  relief  in  moh  a  case. 

MiSTAKX  OF  Law  will  not  be  sofficient  in  such  a  case,  if  there  is  no  frand  or 
mistake  of  fact. 

MiBTAKX  ov  Fact,  What  is. — A  mistake  of  fact  occars  when  some  fact 
which  really  exists  is  unknown,  or  some  fact  is  supposed  to  ezirt  which 
really  does  not  exist. 

MiBTAKX  OT  Law  Oocubs  where  a  party  knows  the  state  of  the  facts,  but 
is  ignorant  of  the  legal  consequenoea. 

MoKXT  Paid  xtndeb  Compulsion  o&  wherx  Undub  Adtabtaob  is  taken 
of  the  party's  situation,  may  be  recovered,  even  though  there  is  no  mis- 
take of  law  or  of  fact. 

MoBBT  VoLUBTABiLT  PAiD  ON  AN  Unvoundsd  Dxmand,  where  the  payee 
made  the  demand  honestly  and  in  good  faith,  and  had  bronght  an  action 
to  enforce  it,  and  where  the  party  paying  supposed  the  facts  to  be  jost 
as  they  were,  and  made  the  payment  as  the  cheapest  mode  of  settlement, 
can  not  be  recovered  back. 

Lapsx  ov  Timb,  Short  ov  thb  Statutb  ov  Limitations,  after  an  alleged  pig- 
ment by  mistake,  may,  it  seems,  be  taken  into  considemtion  in  an  aotion 
to  recover  the  money. 

Absumfsit  to  recover  one  thousand  dollars,  alleged  to  have 
been  paid  by  the  plaintiffs  to  the  defendant  under  a  mistake 
and  misapprehension  of  their  rights.    On  the  trial,  at  the  dr- 
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cult,  it  appeared  that  the  money  in  question  was  paid  by  the 
plaintiffs  to  the  defendant,  Mrs.  Wright,  to  eompromise  certain 
actions  brought  by  her  in  1821,  to  recover  dower  in  certain 
premises,  formerly  owned  by  her  late  husband,  which  had  been 
conveyed  to  the  father  of  the  plaintiffs,  and  which  he  had  sold 
with  covenant  of  warranty,  the  plaintiffs  having,  therefore, 
been  vouched  to  warrant  the  title  in  said  actions.  A  few 
days  after  the  payment  and  compromise,  a  deed  was  discovered 
to  have  been  executed  by  the  defendant  and  her  husband 
in  1784,  shortly  after  their  marriage,  conveying  the  prem- 
ises in  which  dower  was  demanded,  to  Colonel  Burr.  It 
appeared,  however,  that  at  the  time  of  the  payment  the  defend- 
ant, having  been  so  advised,  honestly  believed  that  she  was 
entitled  to  dower;  that  she  had  no  recollection  of  having  joined 
in  a  conveyance  of  the  premises;  and  that  before  bringing  her 
actions  she  made  due  inquiries  of  Col.  Burr  and  others,  who 
had  subsequently  owned  the  land,  to  ascertain  whether  she  bad 
ever  released  her  dower  therein.  It  further  appeared  that 
when  they  paid  the  money,  they  and  their  counsel  were  fully 
satisfied  that  the  defendant  had  joined  with  her  husband  in  a 
deed  of  the  premises,  whereby  her  dower  was  released,  but 
that  they  did  not  know  where  the  deed  could  be  found,  and 
were  afraid  to  file  a  bill  of  discovery,  for  fear  that  the  opposite 
party  would  destroy  the  deed  if  it  was  in  their  possession;  and 
that  they  paid  the  money  by  advice  of  their  counsel,  as  the 
cheapest  and  best  way  of  settling  and  compromising  the  con- 
troversy. The  question  as  to  whether  or  not  the  defendant's 
claim  of  dower  was  fraudulently  made,  was  left  to  the  jury,  but 
the  judge  instructed  them  that  the  money  could  not  be  recov- 
ered as  having  been  paid  by  mistake  or  compulsion.  Verdict 
for  the  defendant,  which  the  plaintiffs  now  moved  to  set  aside. 

(7.  G.  Troup,  for  the  plaintiffs,  in  support  of  their  right  to 
recover  the  money  as  having  been  paid,  not  only  under  a  mis- 
take of  the  facts,  but  also  by  compulsion,  cited  4  T.  E.  431 ; 

V.  PigoU,  cited  in  CarivnigM  v.  Rowley,  2  Esp.  N.  P.  723; 

Strange,  915;  2  Burr.  1012;  15  Mass.  207;  3  Id.  74;  Glmtfield 
V.  Paxton,  2  East,  471,  n;  1  Com.  Dig.  (by  Hammond),  323; 
Action  upon  the  case  upon  Assumpsit,  F,  8. 

S.  Q.  Baymond,  for  the  defendant,  claimed:  1.  Tliat  the  pay- 
ment was  voluntary,  and  that,  therefore,  the  money  could  not 
be  recovered:  1  Esp.  84;  Esp.  N.  P.  279;  2  East,  409;  4  Johns. 
240  {HaU  V.  ShvJUt,  4  Am.  Dec.  270];   1  T.  R.  186;   2  W.  Bl. 
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825;  2  Barr.  1012;  6  Yes.  14;  2.  That  if  there  was  a  mistake, 
it  was  mutnal,  and  there  oould  be  no  reooyexy:  Tbylor  v.  Hare, 
1  New  Bep.  260;  2  Atk.  692;  3.  That  the  payment  was  nuule 
upon  a  compromise,  and  that  the  colorable  title  of  the  plaintiff 
in  the  actions  of  dower,  and  the  surceasing  of  those  actions, 
were  a  snflScient  consideration  for  the  compromise:  Latch.  142; 
Dyer,  272,  81  in  notis;  Hob.  216;  1  Bibb,  168;  2  Id.  449 
[FWher  Y.  May,  6  Am.  Dec.  626];  Oann  y.  Oann,  1  P.  Wms.; 
1  Madd.  76;  1  Atk.  10;  Cro.Eliz.  70;  4.  That  the  plaintiflb  had 
slept  on  their  rights,  and  it  would  be  inequitable  to  compel  the 
defendant  to  refund:  Nichols  ▼.  Leeson,  8  Atk.  676;  Skyring  t. 
Oreenwood,  1  Car.  &  P.  617. 

By  Court,  Sataob,  C.  J.  The  question  is,  whether  the 
thousand  dollars  were  paid  by  mistake  of  the  facts  or  compul- 
sion of  law;  or  whether  it  was  voluntary,  and  to  compromise  a 
suit  and  a  disputed  claim.  At  the  trial  it  was  attempted  to 
show  fraud  in  Mrs. Wright,  but  that  was  satisfactorily  rebutted. 
She  was  married  at  seyenteen  years  of  age,  and  soon  after  exe- 
cuted the  conveyance  of  these  lots.  In  1821  she  was  informed 
by  a  Mr.  Baldwin  that  she  had  a  right  of  dower  in  certain  lots; 
but  she  had  forgotten  that  her  husband  hod  ever  owned  those 
lots,  and  took  pains  to  make  all  possible  inquiries  for  the  con- 
veyance before  she  brought  her  suits.  The  juiy  passed  upon 
the  question  of  actual  fraud,  and  found  a  verdict  in  her  favor. 
On  the  question  of  mistake  and  compulsion,  the  judge  decided 
that  the  plaintiffs  were  not  entitled  to  recover.  It  appeared 
that  the  attorneys  and  counsel  for  the  defendants  in  the  dower 
suits  were  of  opinion  that  a  release  had  been  executed  by  Dr. 
Wright,  in  which  the  defendant  had  joined.  A  lease  for  one 
year  from  Dr.  Wright  to  Col.  Burr  was  found;  and  it  was  there- 
jfore  believed  that  a  proper  release  had  also  been  executed.  The 
testimony  is  uncontradicted  that  the  payment  of  the  one  thousand 
dollars  was  voluntaiy,  as  a  compromise  of  Mrs. Wright's  claim, 
and  of  the  claim  of  the  heirs  of  her  husband;  but  it  is  con- 
tended that  the  payment  was  compulsory,  inasmuch  as  a  suit 
was  brought,  and  at  the  time  of  the  compromise,  the  convey- 
ance from  Mrs. Wright  could  not  be  found. 

The  action  for  money  had  and  received,  in  general,  lies  for 
money  which,  ex  asqiLO  et  bono,  the  defendant  ought  to  refund, 
as  for  money  paid  by  mistake;  or  upon  a  consideration  which 
happens  to  fail;  or  for  money  obtained  by  imposition,  or  extor- 
tion, or  oppression;  or  by  taking  an  undue  advantage  of  the 
plaintiff's  situation:  2  Burr.  1012.    A  mistake  which  entitles  a 


Oct.  1828.]  MowATT  V.  Wbioht.  611 

party  to  sustain  this  action  must  be  a  mistake  of  fact.  Where 
there  is  no  fraud  cor  mistake  in  matter  of  fact,  if  the  law  was 
mistaken,  the  rule  applies  that  ignorardia  juris  non  excusai: 
Doa^.  471.  An  error  of  fact  takes  place  either  when  some  fact 
whioh  really  exists  is  unknown,  or  some  fact  is  supposed  to  ex- 
ist 'which  really  does  not  exist.  But  when  a  person  is  truly  ao* 
qoainted  with  the  existence  or  non-existence  of  the  facts,  but  is 
ignorant  of  the  legal  consequences,  he  is  under  an  error  of  law: 
2  £▼.  Poth.  App.  437.  It  is  now  generally  conceded  that  the 
law  is,  as  laid  down  by  BuUer,  justice,  Doug.  471,  that  the 
mistake  must  be  a  mistake  of  fact  and  not  of  law,  though  a 
yezy  learned  argument  will  be  found  in  Evan's  Pothier,  sustain- 
ing the  proposition  that  a  mistake  of  either  law  or  fact  will  en- 
title the  party,  paying  money  under  it,  to  maintain  this  action 
to  recover  it  back.  Some  of  the  earlier  cases  do  not  take  the 
distiootion;  and  De  Orey,  chief  justice,  in  Farmer  v.  Arundel, 
2  Bl.  Bep.  824, 825,^  says:  Where  money  is  paid  by  one  man  to 
another,  on  a  mistake  either  of  fact  or  of  law,  or  by  deceit,  this 
action  will  certainly  lie;  but  the  later  authorities  contradict  this 
proposition  so  far  as  regards  a  mistake  of  the  law. 

There  are  cases,  also,  of  payment  by  compulsion,  and  by  legal 
process,  where  the  party  has  been  subsequently  permitted  to 
recover  it  back.  The  case  of  Adley  v.  Reynolds^  2  Str.  915,  was 
an  action  for  money  had  and  received.  The  plaintiff  had 
pawned  plate  to  the  defendant  for  twenty  pounds,  and  went 
afterwards  to  redeem  it,  and  offered  the  principal  and  four 
pounds,  which  was  more  than  legal  interest;  but  tiie  defendant 
demanded  ten  pounds,  which  the  plaintiff  paid,  and  then 
brought  his  action  to  recover  the  excess  above  lawful  interest. 
It  was  contended  that  he  could  not  recover,  there  being  neither 
mistake  nor  force,  and  bis  remedy  by  trover  being  open  to  him 
after  tender,  and,  therefore,  he  came  within  the  rule  that  volenti 
non  fit  injuria.  But  the  court  said  they  considered  it  a  payment 
by  compulsion;  that  the  plaintiff  might  have  such  immediate 
want  of  his  goods  that  trover  would  not  afford  him  a  proper 
remedy;  that  volenti  non  fit  ivjuria  applies  only  where  the  painty 
had  his  freedom  of  exercising  his  will,  which  this  man  had  not. 
I  presume  there  were  facts  in  that  cane  not  reported  from  this 
remark,  as  there  is  nothing  in  the  case  to  show  that  the  plaintiff 
had  not  the  liberty  of  exercising  his  will. 

This  case.  Chief  Justice  Spencer,  in  Hall  v.  SchuXtz.  4  Johns. 
345  [4  Am.  Dec.  270],  considers  as  overruled  by  Knibbs  v   HaU, 

1.    a  Wm.B1.8aA»8a6. 
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1  Esp.  84,  where,  in  an  action  for  use  and  occupation,  it  had 
appeared  that  the  plaintiff  had  let  certain  rooms  to  the  defend- 
ant. The  plaintiff  demanded  rent  at  twenty-five  guineas;  the 
defendant  insisted  he  had  taken  them  at  twenty  guineas;  bat 
on  the  plaintiff's  threatening  to  distrain,  defendant  paid  the 
twenty-five  guineas.  He  now  offered  to  show  that  the  rent  was 
really  but  twenty  guineas,  and  to  set  off  the  five  guineas  in  this 
action,  as  having  been  paid  by  compulsion.  But  Lord  Kenyon 
was  of  opinion  that  this  could  not  be  deemed  a  payment  by 
compulsion,  as  the  defendant  might,  by  a  replevin,  have  de- 
fended himself  against  the  distress. 

There  aie  cases,  undoubtedly,  where  an  undue  advantage  is 
taken  of  the  party's  situation,  in  which  he  may  pay  money,  with 
knowledge  of  all  the  facts  and  the  law  too,  and  afterwards  re- 
cover it  back.     Such  was  the  case  of v.  Pigott,  cited  in 

GartwrigM  v.  Bowley^  2  Esp.  723,  where  the  steward  of  an  es- 
tate, being  in  possession  of  deeds  wanted  on  a  trial,  chaiged 
extravagantly  for  producing  them,  and  the  money  was  reooyered 
back  from  him  in  this  action.  The  money  was  held  not  to  have 
been  paid  voluntarily,  but  from  necessity  and  the  urgency  of 
the  case,  as  the  plaintiff  could  not  do  without  the  deeds. 

The  case  of  Cobden  v.  Kendrick,  4  T.  B.  431,  has  been  relied 
on  for  the  plaintiff.  The  facts  were  these:  Previous  to  that  suit, 
the  defendant,  E.,  had  sued  the  plaintiff,  C,  on  a  promissoiy 
note;  and  after  a  writ  of  inquiry  executed,  the  suit  was  compro- 
mised and  part  paid.  Soon  afterwards  Kendrick  told  his  attor- 
ney that  he  was  glad  it  was  compromised,  for  it  was  a  lotteiy 
transaction,  and  he  had  given  but  ten  pounds  for  the  note  which 
was  for  one  hundred  and  fifty  pounds;  thereupon  this  suit  was 
brought  for  the  money  so  paid.  No  question  was  raised,  but  that 
the  action  was  sustainable.  It  was  a  clear  case  of  fraud.  But  in 
Marriott  v.  Hampton,  7  T.  B.  269,  the  facts  were  more  analogous 
to  the  case  before  us.  H.  had  previously  sued  M.  for  goods  sold, 
and  which  had  actually  been  paid  for  and  a  receipt  given;  but 
not  being  able  to  produce  the  receipt,  nor  prove  payment  in  any 
other  manner,  M.  gave  a  cognovit  and  paid  the  money.  Mar- 
riott afterwards  found  the  receipt,  and  brought  his  action  for 
money  had  and  received;  but  Lord  Kenyon  held  that  money  re- 
covered under  legal  process,  could  not  be  recovered  back,  how- 
ever unconscientiously  retained  by  the  defendant,  and  non- 
suited the  plaintiff.  On  a  motion  to  set  aside  the  nonsuit,  the 
court  said,  that  after  the  recovery  by  legal  process  there  most 
be  an  end  of  litigation;  and  that  it  would  tend  to  encourage  the 
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greatest  negligence,  if  a  door  were  opened  to  parties  to  try  their 
causes  again,  because  they  were  not  properly  prepared  with 
their  eyidence  the  first  time.  Neither  of  these  cases  can  be  said 
to  be  like  this  case;  for,  in  the  first,  the  recovery  was  on  the 
ground  of  frand,  which  is  negatived  here;  and  the  last  differs 
from  this  becaose  there  had  been  an  actual  judgment,  though 
by  cognovit,  and  here  there  was  a  compromise  before  judg- 
ment. 

The  cases  founded  on  mistake  seem  to  rest  on  this  principle: 
that  if  parties,  believing  that  a  certain  state  of  things  exists, 
come  to  an  agreement  with  such  belief  for  its  basis,  on  discov- 
ering their  mutual  error,  they  are  remitted  to  their  original 
rights.  On  this  principle  was  determined  the  case  of  Cox  v. 
Prentice,  3  Mau.  &  Sel.  344,  where  a  bar  of  silver  was  purchased 
by  the  plaintiffs  of  the  defendant,  and  paid  for  according  to  the 
number  of  ounces  calculated  by  an  assay  master;  but  it  being 
ascertained  afterwards  that  a  mistake  had  been  made,  by  which 
the  J  had  paid  more  than  the  value,  they  brought  their  action 
and  recovered  the  excess.  Lord  EUenborough  said  it  was  a  case 
of  mutual  innocence  and  equal  error,  and  a  proper  case  for  such 
an  action.  But  when  a  party  pays  money  voluntarily,  with  full 
knowledge,  or  full  means  of  knowledge  of  all  the  facts  of  the 
case,  the  party  so  paying  can  not  recover  it  back:  BUbie  v.  Lum- 
ley^  2  East,  470.  The  ground  on  which  the  action  was  brought 
was  that  the  money  was  paid  under  a  mistake,  by  which  the 
underwriter  had  paid  an  insurance,  a  material  letter  having 
been  withheld  at  the  time  of  insurance.  At  the  trial  that  fact 
was  contradicted;  and  the  plaintiff  then  insisted,  that  the  money 
having  been  paid  under  a  mistake  of  the  law,  the  action  might  be 
Bustaioed;  and  so  the  j udge  ruled  at  nisi  priua.  But  on  motion  to 
set  aside  the  verdict,  Lord  EUenborough  said  he  never  heard  of 
auj  case,  except  Chatfidd  v.  PaxUm,  where  such  a  recovery  was 
had;  and  that  case  was  ultimately  decided  on  some  other  cir- 
cumstances; but  it  was  so  doubtful  as  not  to  be  reported. 

In  BrUbane  v.  Dacers,  5  Taimt.  155,^  Best,  justice,  gives  a 
full  statement  of  the  case  of  Chatfidd  v.  Paxton,  having  been 
counsel  in  the  cause,  from  which  it  seems  that  the  intimation 
given  by  Lord  Eenyon  at  the  trial,  that  ignorance  of  the  law 
was  a  sufiScient  ground  for  the  action,  was  abandoned,  and  the 
judges  put  it  wholly  on  the  ground  that  the  plaintiff  had  not  a 
knowledge  of  the  facts.  In  the  course  of  the  argument.  Best, 
Bei]geant,  advanced  this  proposition,  speaking  of  the  doctrine  of 

1.  BrUbtme  t.  Vaeres,  6  Tannt.  166. 
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Lord  EUenboroiigh,  in  BiOrie  v.  Lundey,  to  wit:  the  money 
shall  not  bo  recoTozed  back  if  it  be  oonsistent  with  honor  and 
conedenoe  to  retain  it;  bat  otherwise  it  shall.  Oibbs,  justice, 
intermpted  him,  sajing:  "  The  principle  has  always  been  this: 
wherever  the  money  has  been  paid  in  consequence  of  a  demand 
as  of  right,  then,  although  the  demand  was  unfounded,  the  pay- 
ment can  not  be  recovered  back."  There  is  a  case  of  money 
paid  under  distress  for  standings  in  a  market;  though  the  party 
had  no  right  to  distrain,  the  money  could  not  be  recovered 
back.  The  facts  in  the  case  then  under  argument  were,  that  the 
plaintiff  was  captain  of  a  ship  under  command  of  the  defend- 
ant's testator.  Admiral  Dacers.  The  plaintiff  had  received  a 
considerable  sum  for  transporting  specie,  one  third  of  which  he 
paid  to  the  admiral  under  a  mistaken  apprehension  that  lie  was 
entitled  to  it,  and  then  brought  Lis  action  to  recover  it  back. 
In  deciding  the  case,  Gibbs,  justice,  says,  "  We  must  take  this 
payment  to  have  been  made  under  a  demand  of  right,"  and  then 
repeats  the  doctrine  above  stated.  He  adds:  '*  I  think  that«  by 
Bubmitting  to  the  demand,  he  that  pays  the  money  gives  it  to 
the  person  to  whom  he  pays  it,  and  makes  it  his,  and  closes  the 
transaction  between  them."  This  was  said  under  the  supposi- 
tion that  there  was  a  full  knowledge  of  all  the  facts  upon  which 
the  demand  was  founded. 

In  the  case  of  BaUceLy  y.  Stewart^  1  Day,  133,*  the  supreme 
court  of  Connecticut  say:  "  This  action  does  not  lie  to  recover 
back  money  voluntarily  paid  on  a  claim  which  the  party  dis- 
putes, though  he  pay  it,  expressly  reserving  his  right  to  litigate 
his  claim."  The  cases  in  Massachusetts,  where  the  plaintiff  re- 
covered,  are  cases  where  the  money  was  paid  under  a  mistake  of 
the  facts.  Many  more  cases  might  be  cited,  but  those  alraady 
referred  to  show  the  principles  upon  which  the  action  has  been 
sustained,  and  upon  which  it  has  been  defeated.  In  the  present 
case,  it  now  appears  that  the  defendant  had,  in  fact,  no  right  to 
the  money  paid  by  the  plaintiffs;  but  it  was  paid  upon  a  claim 
of  right,  which  was  honestly  made  by  her;  and  the  plainti£b 
here,  who  are  virtually  defendants  in  the  dower  suits,  acted 
under  as  full  a  knowledge  of  the  facts  as  the  demandant.  She, 
in  truth,  believed  that  she  had  never  executed  a  deed;  but  the 
plaintiffs  acted  under  the  belief,  as  testified  by  the  witnesses, 
that  there  was  such  a  deed  in  existence,  but  for  reasons,  which 
are  stated,  they  thought  that  the  payment  of  the  one  thousand 
dollars  was  the  shortest  and  cheapest  way  of  settling  the  dispute. 

1.  J9liaicyT.<Slcipar(,lD«]r.ll3. 
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This  sum  of  mondy^  then,  was  given  to  Mrs.  Wright  to  quiet  the 
claim,  in  the  language  of  Mr.  Justice  Best.  She  had  a  right  to 
consider  it  her  own,  without  dispute.  She  has,  probably,  spent 
it,  and  "  it  would  be  most  misohieTous  and  unjust,  if  he  who  has 
acquiesced  in  the  right  by  such  Toluntary  payment,  should  be 
at  liberty,  at  any  time  within  the  statute  of  limitations,  to  rip 
up  the  matter  and  recover  back  the  money." 

I  can  not  consider  this  as  a  case  of  mistake  in  fact,  or  of  law. 
Mrs.  Wright  brought  suits  for  a  claim  which  she  thought  well 
founded.  The  defendants  believed  that  there  was  a  defense, 
but  they  could  not  produce  the  evidence  of  it,  like  the  case  of 
the  lost  receipt;  they  therefore  paid  a  sum  of  money  as  the 
easiest  and  cheapest  way  of  settling  the  claim.  It  is  a  voluntary 
payment,  though  they  would  not  have  made  it  oould  they  have 
produced  the  evidence  of  their  title  at  the  time.  It  is  now  too 
late  to  call  the  settlement  in  question. 

I  am  of  the  opinion  that  the  motion  to  set  aside  the  verdict 
be  denied. 

MoirzT  Paid  bt  Mistakx.— As  to  the  right  of  a  party  to  recover  back 
money  paid  by  mistake,  lee  Garland  v.  Salem  Bank^  6  Am.  Dec  86,  and 
WaiU  V.  Leggeii,  18  Id.  441.  That  a  right  of  recovery  exiits  in  snch  casee, 
wb«re  there  ia  mirtake  or  ignorance  aa  to  material  facts,  but  not  where  there 
is  a  mistake  of  law  bat  no  mistake  as  to  the  facts,  is  a  point  upon  which  MowaU 
V.  Wrighi  is  frequently  cited  as  authority  in  the  Kew  York  decisions;  Wheadon 
V.  OJtff,20  Wend.  176;  Rhal  v.  Hieka,  25  N.  Y.  291;  Chapman  v.  CUjf<^  Brooke 
ilfm,  40  Id.  880;  SupervUort  i^  Onondaga  Co.  v.  Briggif,  2  Denio,  40;  Boyer  y. 
Pack  Id.  108;  Hargous  v.  Abhn,  3  Id.  408;  Wyman  v.  Farmnporth,  3  Barb. 
871;  LoU  V.  Swezey,  29  Id.  92;  Grainger  v.  OleoU,  1  Lans.  171;  Goddard  v. 
Merekant^  Bank,  2  Ssnd.  263.  That  the  action  for  money  had  and  received 
k  founded  on  principles  of  equity,  and  entitles  the  defendant  to  show,  if  he 
can,  that  he  is  not  eqnitaUy  boond  to  pay  the  money,  is  held  on  the  author* 
ity  ol  the  principol  csse»  in  Eddp  v.  Smith,  13  Wend.  491. 
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[1  WkmsiXt  888.J 

^^mAgm  or  CoirDmov  to  Pat  Oiiantor's  Dsbtb. — ^Where  a  deed  is  made  by 
a  father  to  his  son  in  consideration  of  a  covenant  on  the  part  of  the 
gnntee  to  maintain  the  grantor  and  pay  his  debts,  on  condition  that  if 
he  fsils  to  do  so  the  grantor  shsll  have  a  right  of  re-entry,  the  grantee 
may  insist  on  having  the  justice  of  an  alleged  debt  of  the  grantor  estab- 
lished before  paying  it;  but  if  he  refuses  to  pay  after  it  has  been  es- 
tablished by  a  board  of  arbitrators,  there  is  a  breach  of  the  covenant  and 
eondition  in  the  deed. 

If  TBS  GsAiran  Rojis  ufox  Patmxvt  of  thb  Debt  to  prevent  a  forfeiture 
€#  his  estate,  in  such  case  he  m«st  prove  such  payment. 
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G&ANTOB  HAS  xs  ELECTION,  in  case  of  non-p«yment  of  a  debt  ao  eatabluhed, 
eitbsr  to  insist  upon  the  forfeiture,  or  to  waive  that  remedy  until  an  at- 
tempt has  been  made  to  enforce  payment  by  action. 

Apteb  Judgment  on  the  Award,  which  remains  unsatisfied,  the  grantor 
may  bring  ejectment  to  enforce  the  forfeiture. 

Where  the  Grantee  has  Conteted  the  premises  to  another,  an  action  to 
enforce  the  forfeiture  may  be  brought  against  the  latter,  who  merely  lep- 
sents  his  grantor. 

Grantor's  Heir  may  Avail  Htmsklf  of  such  Covenant,  upon  breach 
thereof  after  his  ancestor's  death,  though  he  be  not  expressly  named. 

Where  Part  of  Condition  Personal  to  Grantor. — Where  the  condition 
in  such  case  is  that  the  grantor  may  re-enter  if  the  grantee  neglects  to 
pay  the  debts  as  covenanted,  and  suffers  the  grantor  to  be  put  to  cost, 
trouble,  and  expense,  the  latter  part  of  the  condition  is  personal  to  the 
grantor,  and,  after  his  death,  neglect  to  pay  only  need  be  shown  to  work 
a  forfeiture. 

Grammatical  Sense  of  Words  in  Construing  a  Deed  need  not  be  adhered 
to,  where  a  contrary  intent  is  apparent  from  the  whole  instrument. 

"And"  may  be  Construed  to  Mean  "Or,"  in  a  deed,  where,  from  the 
whole  instrument,  such  appears  to  have  been  the  intent  of  the  grantor. 

Ejectment,  the  lessor  of  the  plaintiff  claiming  to  recover  one 
fourth  of  certain  premises,  as  one  of  the  heirs  at  law  of  David 
Beeves,  senior,  on  the  ground  of  a  forfeiture  of  the  estate  bj  a 
breach  of  the  condition  in  a  conveyance  of  the  same  by  the  said 
Beeves,  senior,  to  his  son,  David  Beeves,  junior,  who  had  con- 
vejed  to  the  defendant.  At  the  trial  at  the  circuit,  it  appeared 
that  the  deed  from  Beeves,  senior,  to  Beeves,  junior,  after  re- 
citing that  the  grantor,  on  account  of  age  and  infirmity,  was 
incapable  of  managing  his  affairs,  and  that  he  had  agreed  to  give 
his  real  estate  to  the  grantee  so  that  he  should  pay  the  grantor's 
debts,  and  afford  him  a  maintenance,  conveyed  the  premises  in 
fee  to  the  grantee  to  carry  the  agreement  into  effect,  and  in 
consideration  of  love  and  affection,  and  of  the  provisos,  cov- 
enants, and  conditions  on  the  part  of  the  grantee  contained  in 
said  deed.  The  grantee  covenanted  to  pay  the  grantor's  debts, 
to  indemnify  and  save  him  harmless  from  the  same,  and  from 
all  actions,  damages,  etc.,  arising  from  the  non-payment  thereof, 
and  to  provide  the  grantor  and  his  wife  a  suitable  and  comfort- 
able maintenance.  The  deed  further  contained  a  condition 
that  if  the  grantee  should  neglect  or  refuse  to  pay  and  f ulUll  the 
conditions  and  covenants  therein  expressed,  **  and"  should  suffer 
the  grantee  to  be  put  to  any  cost,  trouble,  or  expense  on  ac- 
count thereof,  or  should  neglect  or  refuse  to  provide  him  a 
maintenance  as  specified,  then  in  all,  either,  or  any  of  the  cases 
aforesaid,  it  should  be  lawful  to  and  for  the  grantor,  all  and 
singular,  the  premises  by  the  said  conveyance  granted,  to  take. 
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repossess,  and  enjoy,  as  in  his  former  estate;  TLb' grantee  en^ 
tered  and  remained  in  possession  until  his  comrejvjioe  to  the 
defendant,  July  9, 1823,  shortly  after  the  grantor's  death.  It 
farther  appeared  that  after  the  death  of  the  grantor,  but  before 
the  conveyance  by  the  grantee  to  the  defendant,  the  lessor  of 
the  plaintiff  presented  sundry  demands  to  the  grantee,  D. 
Beeves,  junior,  for  payment,  including  a  note  for  five  hundred 
and  fifty  dollars,  dated  August  6,  1817,  from  D.  Beeves,  senior, 
to  the  lessor  of  the  plaintiff;  that  Beeves,  junior,  claimed  that 
some  of  the  demands  were  unfounded,  and  that  the  said  note 
had  been  paid;  that  the  plaintiff's  lessor  and  the  said  D. 
Beeves,  junior,  on  April  8,  1823,  mutually  submitted  all  the 
matters  in  controversy  between  them  to  arbitration;  and  that 
the  arbitrators  on  the  same  day  made  their  award  that  D. 
Beeves,  junior,  should  on  the  eighth  of  June  following  pay 
to  the  lessor  of  the  plaintiff  six  hundred  and  fifty  dollars,  and 
that  the  parties  should  mutually  execute  releases  of  all  con* 
troversiesy  debts,  demands,  etc.  It  was  further  proved  by  one 
of  the  arbitrators,  that  the  only  demand  allowed  or  con- 
sidered by  them  in  making  their  award  was  the  note  in  ques* 
iion;  that  the  plaintiff's  lessor  did  not,  before  them,  set  up  any 
claim  to  the  premises  now  sued  for,  nor  was  the  title  thereto 
in  any  way  drawn  in  question  or  passed  upon  by  them.  The  note 
was  put  in  evidence,  and  also  the  award,  to  which  the  defendant 
objected,  because  he  was  not  a  party  to  the  submission.  It  fur- 
ther appeared  that  the  plaintiff's  lessor  executed  a  release  to  D. 
Beeves,  junior,  on  April  9,  1823,  pursuant  to  the  award,  and 
that  he  brought  an  action  against  the  said  D.  Beeves,  junior, 
on  the  award,  and  obtained  judgment  in  February,  1824,  which 
judgment  was  not  proved  to  have  been  paid.  Verdict  for  the 
plaintiff,  subject  to  the  opinion  of  this  court. 

D.  Bobert,  for  the  plaintiff,  contended:  1.  That  the  estate  was 
forfeited  by  the  neglect  and  refusal  to  pay  the  debt  in  question 
without  showing  that  the  grantor  in  his  life-time  was  put  to  cost, 
trouble,  or  expense,  by  such  refusal,  and  that  the  word  *'  and" 
in  the  condition  of  the  deed  should  be  construed  "  or,"  iu  fur* 
therance  of  the  obvious  intention  of  the  instrument:  6  Johns. 
64  [Jackson  v.  Blaushan,  5  Am.  Dec.  188].  2.  That  the  indebt- 
edness was  proved,  not  only  by  the  note  but  by  the  award,  which 
was  binding  on  the  defendant  as  the  grantee  of  D.  Beeves,  jun. : 
1  Stark.  Ev.,  pt.  2,  pp.  192,  194;  4  Johns.  230  [Jackson  v. 
Bard,  4  Am.  Deo.  267].     8.  That  the  right  to  insist  on  the  for- 
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feiture  was  not  waived  or  lost  bj  the  submission  to  arbitratioii 
or  bj  the  aotion  on  the  award. 

S,  B,  Strong,  for  the  defendant,  claimed:  1.  That  to  work  a 
forfeiture  under  the  deed  it  was  necessaxy,  not  only  to  prove  a 
neglect  to  pay  but  also  to  show  that  the  grantor  was  put  to  cost, 
trouble,  or  expense;  that  this  was  plainly  the  grammatical  sense 
of  the  words  of  the  condition,  which  was  formerly  strictly  ad- 
hered  to  in  construing  deeds:  2.  Yem.  388;  2  Str.  1175;  3  Atk. 
193;  1  Wils.  140;  3  T.  B.  470;  although  a  more  liberal  rule  had 
been  adopted  as  to  wills:  6  Johns.  58  [Jackson  v.  Blaushan,  5 
Am.  Dec.  188],  and  that  the  grammatical  construction  should 
be  preferred  where  a  different  one  would  work  a  forfeiture  of 
the  estate;  as  in  this  case,  because  restrictions  on  the  title  to 
realty  are  odious  and  not  to  be  favored:  Shep.  Touch.  133;  4 
Leon.  241;  Co.  Lit.  219,  b;  Litt.  128.  2.  That  the  gram- 
matical construction  should  prevail  unless  it  would  defeat  the 
clear  intention  of  the  parties  or  work  injustice,  which  would 
not  be  so  here,  for  the  right  of  re-entry  was  not  necessary  to 
secure  payment  of  the  debts  or  the  comfort  and  protection  of 
the  grantor,  which  was  plainly  the  object  of  the  conveyance. 
3.  That  tbe  debt  was  not  sufficiently  proved,  no  consideration 
for  the  note  being  shown,  and  the  award  not  being  evidence 
against  the  defendant.  4.  That  the  acceptance  of  the  sealed 
award  extinguished  the  original  debt  of  the  grantor  and  sub- 
stituted a  personal  debt  against  the  grantee:  2  Johns.  Gas.  185; 
6  Co.  44, 1;  Telv.  88. 

By  Court,  Woodwobth,  J.  It  appears  to  me  that  the  material 
question  to  be  considered  in  this  case  is,  whether,  in  order  to 
constitute  a  forfeiture,  there  must  be  both  a  refusal  to  pay  the 
debts,  and  proof  that  the  grantor  was  put  to  costs,  trouble,  or 
expense.  The  remaining  questions  are  not  attended  with  diffi- 
culty. In  the  first  place,  here  was  a  debt  claimed  to  to  be  due 
from  the  grantor,  which  was  disputed  and  payment  refused. 
It  can  not  be  the  fair  construction  of  the  covenant  to  deny  the 
right  of  questioning  the  justice  of  the  demand;  consequently, 
the  grantee  had  a  right  to  insist  that  the  demand  be  established. 
The  parties  selected  the  forum,  and  submitted  to  arbitrators. 
They  adjudged  the  note  to  be  a  valid  existing  demand  to  the 
amount  of  six  hundred  and  fifty  dollars.  After  this  was  done, 
the  grantee,  according  to  the  plain  intent  of  the  covenant,  ought 
to  have  paid;  for  it  was  no  longer  competent  to  deny  the  valid** 
ity  of  the  debt.    It  was  not  pretended  that  payment  was  then. 


Oct.  1828.]  Jaosson  t;.  Topping.  519 

or  at  any  sabseqaent  period^  made.  If  this  had  been  relied  on, 
it  was  the  duty  of  the  grantee,  or  thoee  who  repreaented  him, 
to  haTe  established  the  fact;  but  they  have  not  done  so.  Here, 
then,  so  far  as  depended  on  a  refusal  or  neglect  to  pay,  the  con- 
dition was  broken.  The  lessor  had,  then,  his  election,  either 
to  insist  on  a  forfeiture,  provided  non-payment  merely  was  a 
sufficient  ground,  or  to  waiTC  that  remedy  until  an  attempt  was 
made  to  compel  payment  against  the  grantee  by  process  of  law, 
founded  on  the  award.  The  latter  was  elected,  and  judgment 
recovered.  No  execution  appears  to  have  been  issued.  Why 
there  were  no  further  proceedings  after  judgment  is  not  stated; 
nor  is  it  material;  for  the  neglect  or  refusal  to  pay,  which  ex- 
isted at  the  time  the  award  was  made,  continued  when  the 
judgment  was  rendered.  The  lessor,  then,  elected  to  pursue 
the  other  remedy,  which  is  the  present  action.  The  grantee  of 
the  father  having  conveyed  to  the  defendant,  the  suit  is  neces- 
sarily against  him.  If  enough  has  been  shown  to  entitle  the 
lessor  to  recover,  had  the  first  grantee  continued  in  possession, 
it  is  sufficient  as  against  the  defendant.  He  succeeded  to  the 
rights  of  his  grantor,  and  no  more.  He  represents  him,  and, 
for  the  purpose  of  this  suit,  stands  in  his  place.  In  law,  there 
is  a  privity  of  estate  between  them,  and  if  there  has  been  a  for- 
feiture, it  can  not  be  defeated  by  a  transmission  of  the  title  from 
one  to  the  other.  This  was  an  estate  upon  condition.  It  can 
not  be  uxged  that  it  is  even  a  hard  case  against  the  defendant, 
for  he  purchased  with  full  knowledge  of  the  condition;  or,  if 
not,  it  behooTcd  him  to  inquire  and  examine  the  title  before  he 
purchased.  Neither  is  there  any  doubt  that  on  a  coTcnant  for 
the  grantor  to  enter  for  condition  broken,  his  heir,  after  the 
death  of  his  ancestor,  may  avail  himself  of  the  covenant,  al- 
though not  expressly  named.  The  doctrine  is  laid  down  in 
Cruise,  tit.  Estate  on  Con.,  c.  1,  sec.  17;  Bacon,  tit.  Con.  E. 

Having  thus  disposed  of  the  minor  questions,  I  will  briefly 
consider  the  legal  effect  and  operation  of  the  covenant  inserted 
in  the  deed.  It  will  be  perceived  that  according  to  the  view 
taken,  there  has  been  a  neglect  or  refusal  to  pay,  and  conse- 
quently, the  question  is  narrowed  down  to  this:  whether  it 
was  also  necessary  to  have  shown  the  further  fact  that  the 
grantor  has  been  put  to  costs,  trouble,  or  expense.  If  this  be 
indispensable,  there  has  been  no  forfeiture;  for  it  is  not  alleged 
that  a  demand  of  any  kind  was  ever  made  on  the  father.  In 
courts  of  law  it  is  a  well-settled  rule,  in  the  construction  of  cov- 
enants of  this  description,  to  lean  against  that  interpretation 
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which  creates  a  f orf eitore,  if  admisaiUe  from  the  words  of  the 
instrument  To  give  effect  to  this  rule,  the  whole  instrument 
mnst  be  considered  as  well  as  the  particalar  clause  relied  on. 
On  looking  at  the  deed,  it  is  eyident  the  grantor  intended  that 
the  grantee  should  hold  the  estate,  if  he  paid  the  debts,  and 
supported  the  grantor  in  the  manner  stipulated.  On  the  sup- 
position that  the  word  ''and''  is  to  be  understood  as  a  copu- 
lative, and  not  a  disjunctive,  then  it  follows  that  in  addition  to 
the  neglect  or  refusal  to  pay,  the  grantor  must  have  been  put 
to  costs,  trouble,  and  expense.  This  part  of  the  condition  was 
probably  inserted  to  guard  against  the  anxiety  and  vexation 
that  a  lawsuit  might  occasion  to  a  person  enfeebled  by  age 
and  infirmities.  If  it  be  so,  this  part  seems  to  apply  to  the 
grantor  personally,  and  for  bis  protection  merely,  and  there- 
fore ceased  to  operate  after  his  death.  His  representatives  do 
not  appear  to  be  within  its  provisions;  that  is,  it  can  not  be 
construed  so  as  to  require  that  they  also  should  be  put  to  costs, 
before  the  question  of  forfeiture  can  arise.  If,  then,  after  the 
death  of  the  grantor,  this  clause  no  longer  formed  a  part  of  the 
condition,  what  is  its  effect  as  to  the  residue  ?  Is  the  residae 
of  the  condition  of  no  avail,  so  that  the  grantee  holds  the  estate 
absolutely,  and  nothing  remains  but  a  covenant  to  pay  the 
debts  ?  This  interpretation  would  annul  what,  to  say  the  leasts 
was  declared  to  be  a  part  of  the  condition  upon  which  the  estate 
was  to  depend. 

I  incline  to  the  opinion  that  in  order  to  give  effect  to  the 
whole,  the  construction  is  this,  that  to  create  a  forfeiture  during 
tiie  life  of  the  grantor,  two  contingencies  must  happen:  1. 
There  must  be  a  neglect  or  refusal  to  pay;  and,  2.  The  grantor 
must  be  put  to  costs.  After  the  death  of  the  grantor,  the  latter 
event  becoming  impossible,  the  former  condition  alone  re- 
mained; and  consequently,  on  its  being  shown  that  the  grantee 
neglected  or  refused  to  pay,  the  heirs  of  the  grantor  were  en- 
titled to  enter.  During  the  life  of  the  grantor,  it  will  be  ad- 
mitted that  one  of  the  contingencies  singly  would  give  no  right 
of  action,  both  must  concur.  From  this  view  of  the  subject, 
it  follows  that  as  the  condition  guards  against  costs,  and  at  the 
death  of  the  grantor  the  other  only  remained  in  force,  and 
there  being  a  breach  as  to  that,  the  plaintiff  is  entitled  to  re- 
cover. 

But  if  I  am  in  error  as  to  the  construction  given,  then  the 
question  arises,  whether  the  word  *'  and "  is  not  used  in  the 
sense  of ''  or,"  thus  putting  the  forfeiture  on  either  of  these 
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grounds,  viz.,  refusal  to  pay,  or  being  put  to  costs,  or  in  not 
aflTording  a  maintenance.  It  is  well  setUed  at  the  present  day, 
although  for  a  long  time  a  vexato  quehiio  in  England,  that  the 
grammatical  sense  is  not  to  be  adhered  to,  either  in  a  will  oi 
deed,  where  a  contrary  intent  is  apparent.  The  case  of  Jackson 
y,  Blaushan^  6  Johns.  54  [6  Am.  Dec.  188],  where  the  authorities 
are  reviewed,  seems  to  be  decisive  on  this  point.  The  case 
arose  on  a  will,  but  the  authorities  cited  show  that  the  prin- 
ciple applies  equally  to  deeds.  In  Wright  y.  Kemp,  3  T.  B.  470, 
the  question  came  up  on  a  surrender  of  copyhold  premises. 
Lord  Kenyon  observed  that  in  deeds  certain  legal  phrases  must 
be  used  to  create  certain  estates,  but  beyond  that  he  would  say, 
with  Lord  Hardwicke,  that  there  is  no  magic  in  particular 
words,  further  than  as  they  show  the  intention  of  the  parties. 
Ashurst,  justice,  says:  *'  We  must  collect  the  intention  of  the 
parties  in  deeds  as  well  as  in  wills,  to  give  effect  to  which  the 
word  '  or'  may  in  both  cases  be  equally  construed  into  *  and*' " 
There  being,  then,  no  doubt  that  the  word  **  and"  is  not  con- 
fined to  the  grammatical  sense,  but  may  be  read  as  '*  or,"  so  as 
to  put  the  right  of  entry  in  the  disjunctive,  it  only  remains  to 
consider  whether  the  plain  intent  of  the  grantor  was  not  that  it 
should  be  so  considered.  I  think  this  is  manifest  from  the 
whole  instrument.  The  recital  shows  the  moving  cause,  that 
the  debts  should  be  honestly  paid,  and  the  grantor  maintained. 
To  enable  the  grantee  to  do  this,  the  grantor  parts  with  hid 
whole  estate  upon  condition;  or,  in  other  words,  he  was  will- 
ing tbe  grantee  should  enjoy,  provided  he  would  pay  the  debts, 
and  maintain  him.  Is  it  not  evident  that  the  grantor  intendeil 
to  secure  this  object  with  absolute  certainty?  And  if  so,  that 
intent  might  be  defeated  by  following  the  grammatical  sense. 

Suppose  a  creditor,  holding  a  promissory  note  against  the 
grantor,  given  five  years  before  the  execution  of  the  deed;  he 
reposes  in  confidence  until  after  six  years  had  elapsed  and  then 
calls  on  the  grantor,  who,  on  request,  refuses  to  pay.  The 
creditor  concludes  not  to  prosecute,  and  his  debt  remains  in- 
definitely unpaid.  According  to  the  doctrine  contended  for, 
here  would  be  no  forfeiture,  and  yet  it  can  not  be  doubted  that 
it  never  was  the  intention  in  such  a  case  that  the  grantor  should 
not  be  at  liberty  to  enter  for  condition  broken.  Suppose, 
further,  that  there  were  a  number  of  debts  known  to  the  grantee 
and  admitted  as  valid;  they  apply  for  payment;  it  is  refused,  and 
yet  they  omit  to  prosecute  for  years;  did  the  grantor  imagine 
that,  in  such  an  event,  there  would  be  no  forfeiture  ?    If  so. 
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piOTided  theie  were  no  coeto  incurred,  he  would  be  obliged  to 
see  his  crediUns  onpaid,  and  jet  withoat  the  power  to  resume 
his  estate;  and  that,  too,  notwithstanding  the  consideradon  wu 
ezpresslj  that  the  grantee  shoald  paj.  Not  satisfied  to  rely  on 
a  covenant  of  the  grantee  to  pay,  he  proceeds  to  convey  the  es- 
tate npon  condition.  It  cannot  reasonably  be  supposed  that 
this  primary  object  was  intended  to  be  impaired,  by  annexing 
the  onimportant  fact  that  costs  mast  also  aoeme,  but  rather, 
that  so  particular  and  zealous  was  he  to  insure  speedy  justice  to 
his  creditors,  and  save  himself  from  all  disquietude  on  the  sub- 
ject, he  adds  a  further  condition,  that  no  costs  or  expense  be 
made.  This,  I  understand,  on  a  fair  construction  of  the  deed, 
to  be  of  itself  sufficient,  and  consequently  subjeeting  the  estate  to 
forfeiture,  on  the  breach  of  either  condition. 

In  this  view  of  the  subject,  the  plaintiff  is  entitled  to  judg- 
ment. 


Thx  FoKBOOiHO  Dacniov  m  Rbooonizkd  as  AuraoBxrr,  on  tlie  fbUow- 
tag  pointi,  in  the  New  Yatk  oonrts:  That  repagnant  words  in  a  ooTenant  of 
warranty  maybe  rejected  as  aarplnnge:  Sanden  ▼.  BetUt  7  Wend.  289;  that 
in  the  interfkretation  of  deeda  "  and  *'  may  be  oonatmed  "  or,**  if  soch  aeemi 
to  be  the  intent  of  the  whole  inatroment:  L<mg  IsUmd  B,  B,  Co,  r.  CtmUiM, 
32  Barb.  385;  that  a  oondition  or  reeerration  in  a  deed  in  favor  of  a  stranger 
ia  void:  Craig  ▼.  FfeUc,  11  N.  T.  323;  that  on  the  death  of  a  person  his  land 
descends  to  his  heirs  as  tenants  in  common,  and  that  the  death  severs  their 
right  to  rent  due  upon  a  lease,  and  one  of  them  may  bring  a  separate  action 
for  the  proportion  due  him,  in  Cruger  v.  JileLaury,  41  N.  Y.  223;  that  wher* 
there  ia  a  grant  in  fee,  on  condition  subsequent,  no  one  but  the  grantor  or  his 
heirs  can  re-enter  for  breach  of  the  condition,  and  that  a  conveyance  by  the 
grantor  before  or  after  oondition  broken  carries  no  right  of  re-entry,  hut  that 
it  ia  otherwiw  as  to  leases  in  fee,  for  life,  or  for  yean,  reserving  rent:  fTsckr- 
hiUr.  Saratoga,  etc,  B.  B.  Co.,  20  Barb.  483;  that  statates  giving  a  ri^t  d 
appeal  are  to  be  liberally  construed  in  fnrthenuice  of  justioe:  Pearmm  v. 
Lov^o^  85  How.  Pr.  198;  &  C,  53  Barb.  410. 
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[1  Wbsdbll,40S.J 

CsBnncuLTB  of  ths  Pboof  of  a  Debd  by  a  anbscribing  witness,  which 
states  that  the  identity  of  such  witness  was  proved  to  the  satisfaction  of 
the  certifying  officer  by  a  witness  who  is  named,  without  saymg  that  the 
latter  witness  was  known  to  the  officer,  ia  aufficient  under  tiie  statute. 

Pboof  of  a  Will  bt  Okx  of  thb  Attbbtzvo  WtTNXBsis  ia  sufficient^  if  hti 
can  testify  to  a  compliance  with  all  the  requirements  of  the  statute  as  to 
the  execution,  aoJcnowledgment,  and  attestation. 

If  thb  Witnbss  can  Testot  only  to  His  Owk  Pabt  in  the  transaction 
in  such  a  case,  the  other  witnesMs  must  be  produced,  if  living  and  with- 


Oct.  1828.]      Jackson  v.  Yiokobt.  523 

in  tlM  joriidiotioii  of  the  oonrt»  and  if  dead,  or  beyond  the  Jnriadiotion, 
their  hendwriting  and  that  of  the  testator  should  be  proved. 

Plu)OF  BT  Oxx  WxTKxss  Ihsuitzcduit,  Whbn.— When  the  witness  who  U 
prodaeed  can  not  remember  whether  or  not  the  other  witnesses  sub- 
scribed their  names  in  the  presenoe  of  the  testator,  but  presumes  that 
they  did  so,  as  he  would  not  have  subscribed  as  a  witness  if  the  law  had 
not  been  complied  with,  and  the  other  witnesses  are  living  and  within 
the  state^  the  proof  is  insufficient  because  it  presents  secondary  evidence 
of  a  fact  of  which  better  evidence  is  within  the  party's  reach. 

CoKSTBUonoH  OF  BssBAVATiOK  IN  Desd. — Where  a  conveyance  reserves 
two  hundred  acres,  "to  be  taken  o£f  in  a  convenient,  compact  form  from 
the  southwest  comer"  of  a  tnust,  the  laud  should  be  taken  in  a  square, 
unless  peculiarly  inconvenient  from  the  situation  of  the  land,  and  should 
be  bounded  by  the  south  and  west  boundaries  of  the  larger  tract. 

EjEcncsNT  for  the  recovery  of  about  forty  acres  of  land  withia 
the  L'Hommedieu  patent.  The  plaintiff  offered  in  evidence  a 
deed  from  L'Hommedieu  to  Phillips  and  Boe,  dated  December 
26,  1792,  with  the  certificate  of  a  commissioner  of  deeds  setting 
forth  the  proof  of  said  deed  by  one  of  the  subscribing  witnesses 
who  appeared  before  him,  and  as  to  whom  it  was  stated  in  the 
certificate  that  he  was  proved  to  the  satisfaction  of  the  commis- 
sioner, by  the  oath  of  one  King,  to  be  the  same  person  who 
Babacribed  the  deed  as  a  witness.  The  defendant  objected  to 
the  sufficiency  of  the  certificate,  because  it  did  not  state  that 
the  witness.  King,  who  identified  the  subscribing  witness,  was 
known  to  the  commissioner,  but  the  objection  was  overruled. 
The  plaintiff  then  proved  a  conveyance  from  Boe  to  Timothy 
Treadwell  Smith,  and  offered  in  evidence  the  will  of  the  said 
Smith,  dated  May  20, 1803,  devising  the  premises  to  his  brother, 
Elias  Smith.  One  of  the  witnesses  to  the  will  was  called,  and 
testified  that  he  signed  his  name  as  a  witness  to  the  will;  that 
he  was  well  acquainted  with  the  testator  and  the  other  sub- 
aeiibing  witnesses;  that  he  knew  the  handwriting  of  the  said 
witnesses,  and  had  no  doubt  that  their  signatures  to  the  will 
were  in  their  handwriting;  that  the  testator  was  of  sound  mind 
when  he  executed  the  will;  that  he  could  not  remember  partic- 
ularly whether  or  not  the  other  witnesses  subscribed  their  names 
ma  such  in  the  testator's  presence,  but  presumed  that  they  all  did 
BO,  as  he  would  not  have  subscribed  his  name  as  a  witness  if  al] 
the  requisites  of  the  law  had  not  been  complied  with;  that  his 
opinion  was  strengthened  by  the  fact  that  the  will  purported  to 
have  been  executed  in  the  presence  of  the  witnesses  who  sub- 
aciibed  their  names  thereto  as  witnesses  at  the  testator's  request 
and  in  his  presence  and  that  of  the  witnesses;  and  that  the 
other  witnesses  were  living  and  within  the  state.    The  other 
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witnesses  were  not  called.  The  defendant  objected  to  the  suf- 
ficiency of  the  proof,  but  the  objection  was  OTermled.  The 
plaintiff  then  proved  a  conyejance  from  Elias  Smith  to  the  les- 
sor of  the  plaintiff  of  the  entire  tract  contained  in  the  L'Hom- 
medieu  patent,  excepting  a  certain  two  hundred  acres  previoaslj 
conTeyed  to  one  Oliver  Stevens.  The  defendant  produced  in 
evidence  a  conyeyance  from  Timothy  Treadwell  Smith  to  Oliver 
Stevens  of  two  hundred  acres  in  said  patent,  and  deduced  title 
from  Stevens  to  himself.  The  other  facts  are  sufficiently  stated 
in  the  opinion.  The  main  question  was,  whether  or  not  the 
forty  acres  now  in  controversy,  and  of  which  the  defendant  was 
proved  to  be  in  possession,  was  included  in  the  said  two  hun- 
dred acres.  Verdict  for  the  plaintiff,  subject  to  the  opinion  of 
the  court. 

B.  Davia  Noxon,  for  the  plaintiff,  as  to  the  sufficiency  of  proof 
of  the  deed  to  Phillips  and  Boe,  cited  Jackson  t.  Harrow,  11 
Johns.  434;  and  as  to  the  sufficiency  of  the  proof  of  the  will  of 
Timothy  Treadwell  Smith,  he  cited  19  Johns.  386  [Jadsson  y.  Le 
Grange,  10  Am.  Dec.  237]. 

«7.  i?.  Lawrence,  for  the  defendant,  as  to  the  sufficiency  of  the 
proof  of  the  will  in  question,  also  cited  Jaick»an  y.  Le  Orange, 
19  Johns.  386  [10  Am.  Deo.  237],  and  Dan,  y.  Braum,  4  Cow. 
290  [15  Am.  Dec.  395]. 

By  Court,  SuTHEELAin),  J.  The  deed  of  the  twenty-sixth  of 
December,  1792,  from  L'Hommedieu  to  Phillips  and  Boe,  was 
sufficiently  proyed  to  entitle  it  to  be  read  in  evidence.  The  ob- 
jection was,  that  the  commissioner  before  whom  the  proof  of 
the  deed  was  taken,  did  not  state  in  his  certificate  that  he  knew 
the  witness,  King,  who  proyed  the  identity  of  De  Peyster,  the 
witness  to  the  deed,  who  proved  its  due  execution.  1  B.  L.  369. 
A  deed  may  either  be  acknowledged  by  the  party  or  parties  ex- 
ecuting the  same,  or  proyed  by  one  or  more  of  the  subscribiDg 
witnesses.  When  acknowledged,  the  statute  requires  that  the 
officer  taking  the  same  shall  know,  or  have  satisfactory  evidence 
that  the  person  making  such  acknowledgment  is  the  person  de- 
scribed in,  and  who  executed  the  deed.  When  proyed  by  the 
subscribing  witness,  the  officer  must  know  the  person  making 
such  proof,  or  have  satisfactory  evidence  that  he  is  a  subscrib- 
ing witness  to  such  deed.  But  the  statute  does  not  prescribe 
the  evidence  which  alone  shall  be  satisfactory;  it  leaves  that  to 
the  discretion  of  the  officer,  only  requiring  that  he  shall  set 
forth  in  his  certificate  that  witnesses  were  examined,  and  tbe 
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substance  of  their  evidence.  In  Jackson^  ex  dem.  Wood^  v.  Sar^ 
row.  11  Johns.  434,  it  is  taken  for  granted  that  a  certificate  in 
this  form  would  be  sufficient. 

The  next  inquiry  is,  whether  the  will  of  Timothy  Treadwell 
Smith  was  sufficiently  proved.  It  is  sufficient  to  produce  one 
of  the  subscribing  witnesses  to  a  will,  if  he  can  prove  its  perfect 
execution;  that  is,  that  the  testator  signed  it  in  the  presence  of 
himself  and  two  other  witnesses,  or  that  he  acknowledged  his 
signing  to  each  of  them,  and  that  each  of  the  witnesses  sub* 
scribed  in  his  presence.  But  if  the  witness  who  is  produced  can 
only  testify  to  his  own  share  in  the  transaction,  the  other  wifc- 
nesses,  if  living,  and  within  the  jurisdiction  of  the  court,  ought 
to  be  called.  If  they  are  dead,  or  beyond  the  jurisdiction  of 
the  court,  then  their  handwriting,  and  the  handwriting  of  the 
testator  should  also  be  proved.  The  jury  will,  from  such  evi- 
dence, be  authorized  in  inferring  that  all  the  requirements  of 
the  statute  have  been  complied  with:  1  Phil.  Ev.  439,440;  2 
Com.  530;  2  Str.  1109;  Willis'  R.  1;  JackfKm  v.  Le  Grange,  19 
Johns.  386  [10  Xm.  Dec.  237;]  Dan  v.  Broum,  4  Oow.  483  [15 
Am«  Dec.  395];  Jackson  v.  Luquere,  5  Id.  221. 

In  Jachson  v.  Le  Orange  [10  Am.  Dec.  237],  the  witness  pro- 
duced recollected  none  of  the  circumstances  attending  the  exe- 
cution of  the  will;  he  had  no  recollection  of  the  testator,  or  of 
seeing  the  will  executed;  but  he  testified  that  his  name  sub- 
scribed to  the  will  as  a  witness  was  his  proper  handwriting,  and 
that  he  knew  the  handwriting  of  Jeremiah  Lansing,  another  wit- 
ness, who  was  dead.  The  third  witness  was  proved  to  have  been, 
at  the  time  of  the  trial,  living  within  the  State.  It  was  held  that 
Wendell,  the  third  witness,  ought  to  have  been  called,  inas- 
much as  the  witness  who  was  examined  did  not  prove  the  facts 
essentially  necessary  to  the  valid  execution  of  the  will;  and  it  is 
said  that  if  Wendell  had  been  produced,  he  might  either  have 
proved  or  disproved  these  facts.  But  if  his  recollection  should 
also  have  failed  him,  as  well  as  the  other  witness,  still,  if  he 
could  have  proved  his  signature,  that,  together  with  the  proof 
of  the  signature  of  the  testator,  would  have  been  sufficient. 

In  Dan  v.  Brown  [15  Am.  Dec.  395],  the  will  was  lost,  and 
could  not  be  produced.  Two  of  the  witnesses  to  the  will  were 
called,  and  Mr.  Marcy,  one  of  the  witnesses,  testified  that  he 
drew  the  will,  and  that  the  testator  executed  it  in  the  presence  of 
three  vntnesses,  and  those  three  witnesses  signed  their  nafnes  to 
the  will  in  the  presence  of  the  testator  and  of  each  other;  that 
he  and  Mr.  Mallory  were  two  of  the  witnesses,  but  who  the 
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third  witness  was  he  could  not  recollect;  but  he  had  no  doubt, 
from  the  circumstance  of  the  testator  depending  upon  him  to  see 
that  the  will  was  properly  executed,  that  the  third  witness  was 
a  credible  one.  Here  the  perfect  execution  of  the  will  was 
proved;  a  strict  compliance  with  all  the  formalities  required 
by  the  statute  was  positively  sworn  to  by  Mr.  llarcy,  and  if  the 
third  witness  bad  been  living  and  within  the  jurisdiction  of  the 
court,  it  would  not  have  been  necessary  to  have  produced  him. 
But,  at  all  events,  it  was  the  very  best  evidence  which  the  na- 
ture and  circumstances  of  the  case  admitted  of. 

In  the  case  a  bar,  the  evidence  is  certainly  not  so  strong. 
The  witness  produced  could  not  remember  whether  the  other 
witnesses  subscribed  their  names  in  the  presence  of  the  testator 
or  not.  Here,  then,  is  a  fact  essential  to  the  valid  execution  of 
the  will,  which  is  not  proved.  The  witness,  it  is  true,  observes 
that  be  presumes  all  the  witnesses  signed  their  names  in  the 
presence  of  the  testator,  as  he  would  not  have  subscribed  his 
name  unless  the  requisites  of  the  law  had  been  complied  with. 
He  does  not  even  swear  that  he  signed  in  the  presence  of  the 
testator.  But  he  presumes  they  all,  himself  as  well  as  the  oth- 
ers, so  signed,  because  he  would  not  have  signed  unless  the 
requisites  of  the  law  had  been  complied  with.  It  will  be  per- 
ceived that  this  amounts  to  nothing  more  than  the  proof  of  hia 
own  signature,  and  of  the  signatures  of  the  other  witnesses,  and 
of  the  testator,  by  one  of  the  witnesses;  and  from  the  fact  of 
his  own  signature  he  presumes  or  infers  everything  else  that  he 
states.  This  undoubtedly  would  be  sufficient,  if  the  other  wit- 
nesses were  dead,  to  authorize  a  jury  to  believe  that  all  the 
formalities  of  the  statute  had  been  complied  with. 

The  law,  as  Judge  Spencer  remarks,  in  Jackson  v.  Le  Orange 
[10  Am.  Dec.  895],  does  not  require  impossibilities;  and,  there- 
fore, where  the  will  has  been  executed  for  a  long  time,  it  is  not 
ordinarily  to  be  expected  that  the  vritnesses  will  be  able  to  re- 
member all  the  material  facts.  But  here  only  one  of  the  wit- 
nesses has  been  produced;  and  although  he  does  not  recollect 
all  the  material  facts,  it  does  not  follow  that  the  others  would 
not;  a«d  we  have  no  right  to  indulge  in  presumptions  as  to  them, 
when  they  are  within  the  reach  of  the  court,  and  can  be  called 
upon  to  testify.  It  is  resorting  to  secondary  evidence,  when 
that  of  a  higher  order  is  within  the  reach  of  the  party.  If  one 
of  the  witnesses  will  swear  that  he  and  the  other  two  subscribed 
the  will  in  the  presence  of  the  testator,  that  is  evidence  of  as 
high  a  grade  as  though  the  other  witnesses  had  been  produced 
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and  testified  to  the  same  fact;  and  the  law  has  properly  deter- 
mined that  it  is  sufficient.  Bat  unless  the  witness  produced 
ean  prove  a  valid  execution  of  the  wUl,  the  other  witnesses,  it 
living,  and  within  the  jurisdiction  of  the  court,  ought  to  be 
called.  I  am  of  opinioxv,  therefore,  that  the  will  in  this  case 
was  improperly  admitted  in  evidence. 

The  question  of  adverse  possession  does  not  strictly  arise  in 
Una  case.  Timothy  Treadwell  Smith  is  the  common  source  of 
title  to  both  parties.  The  plaintiff  claims  under  a  deed  from 
Elias  Smith,  the  devisee  of  T.  Treadwell  Smithy  bearing  date 
the  twentynsecond  day  of  August,  1826.  The  defendant  claims 
ander  a  deed  from  Timothy  Treadwell  Smith  to  Oliver  Stevens, 
dated  December  19,  1800,  for  two  hundred  acres  of  land.  The 
t'onveyani  e  to  the  plaintiff  covers  the  whole  of  what  is  called 
I  be  L'Hommedieu  patent,  containing  two  thousand  two  bun- 
•Ired  acres,  with  the  exception  and  reservation  of  two  hundred 
acres,  to  be  taken  from  the  south-west  comer  of  said  tract, 
agreeably  to  the  terms  of  the  deed  granted  to  Oliver  Stevens, 
"  the  same  being  hereby  expressly  excepted  and  reserved  by  tbe 
said  parties  of  the  first  part,  and  in  no  wise  intended  to  be  con- 
veyed or  in  any  manner  affected  by  this  conveyance."  Tbe 
grant  to  Stevens  is  first  to  be  satisfied,  and  the  residue  of  the 
patent  belongs  to  the  lessor.  The  first  question,  then,  is  as  to 
the  true  location  of  the  two  hundred  acres  conveyed  to  Stevens. 
By  tbe  terms  of  the  deed,  **  they  are  to  be  taken  off  in  a  conve- 
nient compact  form  from  the  south-west  corner  of  the  patent/' 
etc.  There  can  be  no  question  that  tbe  south  and  west  lines  of 
the  patent  are  to  be  the  south  and  west  boundaries  of  the  two 
hundred  acres;  and  I  should  be  inclined  to  think  that  they  ought 
to  be  located  in  a  square,  unless  the  situation  of  tbe  land  would 
render  such  location  peculiarly  inconvenient.  It  is  conceded 
that  the  two  hundred  acres  in  this  case  are  not  in  a  square,  and 
it  is  contended  by  the  plaintiff  that  they  do  not  extend  to  the 
west  line  of  the  patent  by  about  ten  rods. 

Ebeneser  Bice,  a  witness  for  the  plaintiff,  testified  that  he 
sorveyed  the  L'Hommedieu  tract,  in  1825,  according  to  the 
courses  and  distances  given  in  the  patent,  and  that  he  mode  the 
west  line  of  the  patent  about  ten  rods  west  of  the  west  line  of 
Stevens'  two  hundred  acres.  He  had  been  a  practical  surveyor 
about  thirty  years,  and  took  great  pains  to  survey  accurately. 
He  found  no  line  of  marked  trees  on  the  west  line  run  by  him, 
nor  any  marked  object  in  the  north-west  comer.  The  contents 
of  the  tract,  according  to  this  survey,  was  two  thousand  one 
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hundred  and  nineteen  acree^  about  eighty  aerea  lesa  than  the 
patent  given. 

Benjamin  Winch  and  Elnathan  Botaford  teatified  to  the  line 
according  to  the  location  of  the  defendant.  The  testimony  of 
Winch  amounts  to  nothing.  He  found  a  line  of  marked  trees, 
*and  supposed  that  was  the  west  line  of  the  patent.  He  had 
also  been  at  the  sooth-east  comer,  and  had  traced  the  lines  and 
found  nuu*ked  trees;  but  by  whom  these  lines  were  nuu*ked,  or 
whether  they  corresponded  with  the  description  in  the  patent, 
he  did  not  pretend  to  know.  Judge  Wright  gave  him  the 
courses  and  distances. 

Botsford's  testimony  is  equally  vague.  He  assisted  one 
Blanchard  in  running  round  the  patent  in  1805.  They  were 
employed  by  Stevens.  They  found  marked  trees  and  comers 
all  around,  but  who  had  marked  them  he  did  not  know.  He 
never  saw  or  knew  either  of  the  Smiths.  Blanchard  and  he  ran 
out  the  two  hundred  acres  for  Stevens. 

Upon  this  testimony,  it  may  be  remarked  that  Bice,  the 
plaintifTs  witness,  swears  positively  that  his  survey  is  according 
to  the  courses  and  distances  in  the  patent,  no  monument  or 
fixed  object  being  mentioned  in  it.  The  defendant's  witnesses 
merely  followed  certain  lines  of  marked  trees  which  they  found, 
and  which  they  believed  to  be  the  lines  of  the  patent.  Pot 
there  is  no  evidence  that  the  west  line  thus  marked  was  run  or 
marked  by  the  direction  of  the  patentee,  or  any  one  claiming 
under  him,  or  had  ever  in  any  manner  been  recognized  by  them. 
I  should  therefore  be  inclined  to  the  opinion  that  upon  the  evi- 
dence as  it  now  stands.  Bice's  line  must  be  considered  the  true 
one.  It  is  not  my  intention,  however,  to  express  a  decided 
opinion  upon  this  point,  as  the  cause  is  to  be  sent  down  for  an- 
other trial,  when  the  question  will  be  open  for  further  evidence. 
As  to  the  actual  occupancy  of  the  forty  acres  in  question,  the 
weight  of  evidence,  in  my  judgment,  is,  that  there  was  no  clear- 
ing or  other  improvement  made  on  it  until  1807.  Lieonard  Fuller 
testifies  that  in  1808  there  was  a  piece  of  wheat  on  a  part  of  the 
forty  acres,  and  the  land  on  which  it  grew  appeared  to  have 
been  cleared  the  year  before.  This  suit  was  commenced  in  Feb- 
ruary term,  1826,  less  than  twenty  years  from  the  first  actual  oc- 
cupancy. There  are  witnesses,  it  is  true,  who  speak  in  general 
terms  of  its  having  been  improved  in  part  for  twenty-three  or 
twenty-four  years;  but  this  testimony  wants  the  precision  and 
accuracy  which  characterize  the  testimony  of  Fuller.  Fuller 
also  testified  that  in  1810,  Smith,  the  former  owner  of  the  lot, 
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oame  there  and  told  Sievens  in  express  terms  tliat  be  did  not 
admit  or  consider  that  the  two  handred  acres  had  been  located 
or  Borveyed  in  conformity  to  the  deed,  and  they  bad  a  severe 
al  tercation  respecting  it.  This  disposes  of  the  argument  founded 
on  the  long  acquiescence  in  the  location,  admitting  it  to  have 
been  erroneous.  The  questions  will  probably  all  of  them  re«* 
oeive  further  elucidation  upon  the  new  trial,  which  must  be 
granted,  on  account  of  the  improper  admission  of  the  will  of 
Timothy  Treadwell  Smith  in  evidence. 
New  trial  granted. 

Pboof  of  Will  bt  ons  WrrNXSS. — See  on  this  subject*  Weleh  v.  Welch, 
15  Am.  Dec  127,  and  JOan  v.  Brown,  Id.  400,  and  the  notes  thereto.  The 
doeirine  of  the  principal  case  on  this  point  is  approved  in  Hunt  v.  Johnson, 
19  K.  Y.  293;  ComtU  v.  WooUey,  3  Keyes,  379,  a  G.,  4  Abb.  Pr.  N.  S.  42; 
pace  ▼.  Brown,  1  Brad.  293;  Weir  t.  Fitogerold,  2  Id.  74;  NiehoU  v.  Ro- 
mame,  3  Abb.  Pr.  126. 


Reed  v.  Yan  Ostrand. 

[1  Wwtnwj.,  424.]  r- 

QiTZiro  ▲  Nbgohabls  Notb  is  not  a  Payment  ov  Monit  between  tha 
maker  and  payee  so  as  to  support  an  action  for  money  had  and  received 
on  failure  of  the  consideration. 

Uklsss  a  Notx  is  fiECEiTSD  AS  pATMENT  in  discharge  of  a  liability  of  the 
party  sought  to  be  charged,  the  giving  of  such  note  is  in  no  case  equiva- 
lent to  a  payment  of  money. 

GzTiKO  One's  Note,  in  Dxscbabge  ov  a  Thijeu)  Pebsok's  Debt  to  the 
payee,  is  equivalent  to  a  payment  of  money  to  the  use  of  such  third 


AiTTHoaiTT  TO  EzBGUTB  A  Debd  must  be  given  by  deed. 

To  CoNVET  A  Chattel  Interest  a  seal  is  unnecessary. 

AmoNMEKT  07  AN  Inyentob's  Intebsst  IN  HIS  Inyentiok  need  not  be 
under  seal,  and  authority  to  execute  such  an  assignment  may  be  proved 
by  paroL 

Bjpresbntations  not  Included  in  Wbittbn  Contract. — ^Where  a  ?on- 
tnct  for  the  sale  of  a  chattel  is  consummated  by  a  written  conveyance, 
previous  representations  amounting  to  a  warranty,  which  are  not  inserted 
in  the  contract^  can  not  be  proved  by  parol  in  an  action  of  assumpsit  on 
the  alleged  warranty. 

CoimLAOT  Consummated  bt  Wbitiko  is  presumed  to  contain  the  whele 


AiwuMPaiT  to  recover  six  handred  dollars  alleged  to  have  been 
by  the  plaintiffs  to  the  defendants  for  the  purchase  of  the 
exclnsire  right  of  constracting  and  selling  within  Jefferson 
county  a  certain  threshing  machine,  invented  by  one  Hyde,  on 
tbe  ground  that  the  machine  was  worthless.    The  declaration 
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contained  certain  special  counts^  the  sabstance  of  which  ia 
safiScientlj  stated  in  the  opinion,  together  with  a  count  alleg- 
ing that  at  the  time  of  the  purchase  the  defendants  represented 
that  they  had  full  power  to  sell  and  convey,  etc.,  and  that  the 
plaintifEs  thereupon  paid  the  six  hundred  dollars,  but  that  in 
fact  the  defendants  were  not  authorized  to  sell  and  convey,  and 
had  neglected  to  make  a  good  and  sufficient  conveyance,  and 
also  the  common  count  for  money  had  and  received,  lent 
and  advanced.  On  the  trial  at  the  circuit  it  appeared  that 
the  plaintiffs  purchased  of  the  defendants  the  exclusive  right 
of  constructing  and  vending  said  threshing  machine  as  alleged, 
and  gave  the  defendants  therefor  their  three  negotiable  notes 
for  two  hundred  dollars,  each  payable  on  certain  future  days, 
and  that  none  of  the  notes  were  negotiated  or  paid  before  the 
action  was  brought.  The  plaintiffs  produced  in  evidence  a 
conveyance  from  the  defendants  of  the  right  in  question.  The 
conveyance  contained  no  covenants,  and  was  signed  and  sealed 
as  follows:  *'  William  P.  Morse,  L.  S.,  Silas  Ames,  L.  8.,  and 
W.  P.  Morse,  L.  8"  It  appeared  from  the  testimony  of  a  wit- 
ness that  at  the  execution  of  the  conveyance  the  said  Ames  was 
not  present,  but  the  defendants,  Yan  Ostrand  and  Morse,  who 
were  present,  said  they  were  authorized  to  sign  for  him  and  for 
each  other,  and  that  Yan  Ostrand  thereupon  signed  the  names 
of  Morse  and  Ames;  but  it  being  suggested  that  Morse,  being 
present,  could  sign  for  himself,  he  did  so  sign,  so  that  his  name 
was  signed  twice,  while  that  of  the  defendant  Yan  Ostrand  was 
not  signed  at  all.  Afterwards  some  objection  was  made  to  the 
deed,  and  Morse  said  that  if  it  was  not  right  he  would  make  it 
right  on  the  return  of  Yan  Ostrand,  who  was  absent.  At  the 
time  of  the  conveyance  and  the  giving  of  the  notes,  a  specifica- 
tion of  the  invention  was  exhibited,  stating:  ''The  size  of  the 
machine  may  be  varied  in  proportion  to  the  power  intended  to 
propel  it;  for  one  adapted  to  the  strength  of  an  ordinaiy  man 
the  following  are  the  dimensions,"  etc. ;  and,  "the  machineiy 
is  all  put  in  motion  by  hand,  turned  by  a  crank  or  a  pin  in  one 
of  the  principal  wheels,  by  the  strength  of  one  man,"  etc.  The 
plaintiffs  further  proved  that  during  the  month  when  the  sale 
was  made  the  defendants  were  seen  selling  rights  in  said  ma- 
chine in  Jefferson  county,  and  recommending  it  as  a  useful 
machine. 

On  this  state  of  the  evidence  the  defendants  moved  for  a 
nonsuit,  because:  1 .  The  conveyance  being  under  seal,  assumpsit 
would  not  lie,  and  parol  evidence  of  the  contract  was  inadmis- 
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Bible;  2.  There  was  no  proof  of  a  warranty  or  of  money  paid; 
3.  The  acceptance  of  the  conveyance  was  a  waiver  of  irregu- 
larities in  its  execution  until  the  plaintiffs  were  disturbed  in 
tbeir  right;  4.  Fraud  was  not  proved;  5.  If  there  was  fraud  or 
failure  of  consideration,  as  there  was  no  money  paid  before 
action  brought,  case  and  not  assumpsit  was  the  remedy;  6.  The 
giving  of  the  notes  did  not  support  the  averment  of  money 
paid.  The  motion  was  overruled,  the  judge  holding  that  the 
giving  of  the  notes  was  equivalent  to  the  payment  of  money, 
and  that  the  tranfer  being  irregular,  inoperative,  and  invalid, 
the  transaction  was  a  nullity,  the  consideration  had  failed,  and 
the  plaintiffs  were  entitled  to  recover  on  the  money  counts 
unless  the  notes  were  given  up  to  be  canceled. 

To  compel  the  defendants  to  show  authority  from  Ames  to 
execute  the  conveyance,  the  plaintiffs  proved  that  he  was  in 
court,  when  the  defendants  called  him  as  a  witness,  and  asked 
whether  or  not  he  had  given  such  authority,  which  interrogatory 
was  excluded  on  objection  by  the  plaintiffs  on  the  ground  that 
ui  authority  under  seal  must  be  proved.  The  plaintiffs  further 
proved  sundry  representations  of  the  defendants  before  the  bar- 
gain was  completed,  that  the  machine  was  a  good  one  and  would 
thresh  well,  etc.,  and  also  a  subsequent  acknowledgment  on 
their  part  that  they  had  warranted  the  machine.  They  further 
showed  by  several  witnesses  that  the  machine  was  in  fact  worth- 
less and  could  not  be  made  to  work  by  the  strength  of  one  man 
when  fed  with  grain.  The  defendants,  on  the  other  hand,  intro- 
duced evidence  tending  to  show  that  a  machine  constructed  ac- 
cording to  the  specification  would  work  well  by  the  strength  of 
an  ordinaiy  man;  and,  also,  that  Morse  had  told  the  plaintiffs 
before  the  action  that  if  the  deed  was  not  right  he  and  Van  Os- 
irand  would  make  it  so  or  would  execute  a  new  one.  The  in- 
structions of  the  judge  were  in  favor  of  the  plaintiffs.  Verdict 
for  the  plaintiffs  for  six  hundred  dollars,  which  the  defendants 
now  moved  to  set  aside. 

B.  Davin  Noxon,  for  the  defendants,  urged  the  same  grounds 
relied  on  for  nonsuit. 

S.  Bearddey,  tor  the  plaintiffs,  contended:  1.  That  the  con- 
veyance was  a  nullity  because  it  was  signed  by  only  one  of  the 
grantors,  and  the  right  could  only  be  transferred  by  grant:  3 
Co  Lit.  9  b,  49  a,  121  b,  169  a,  172  a;  4  Johns.  81  [Thomp- 
9on  V.  Gregory^  4t  Am.  Dec.  255];  2.  That  the  deed^^if  well 
executed,  conveyed  nothing,  because  the  patent  right  not  being 
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naefiil,  was  Yoid:  1  Haaon,  182,  302;  3.  Thai  under  the  circtizii- 
atances  of  this  case  the  giTing  of  the  noiea  was  equivalent  to  a 
pajmeniof  money:  Aindie  t.  WUson,  7  Cow.  662  [17  Am.  Dec. 
682);  Clark  ▼.  Pinney,  6  Id.  297;  Cumming  ▼.  Hockley,  8  Johns. 
202;  BeardOey  ¥.  BoU,  11  Id.  464  [6  Am.  Dec.  386];  4.  That  the 
lepreaentationB  made  bj  the  defendants  amounted  to  a  warranty: 
Chapman  ▼.  Hurch,  19  Johns.  290  [10  Am.  Dec.  227]. 

By  Court,  Sayaob,  C.  J.  The  questions  which  I  propose  to 
consider  are:  1.  Was  the  giving  the  notes  equivaleot  to  the  pay- 
ment of  money?  2.  Was  there  fraud  in  the  transaction  of  sell- 
ing the  patent  right  ?  and,  3.  Was  the  action  sustained  upon 
either  of  the  special  counts  ? 

1.  There  are  cases,  no  doubt,  where  the  giving  a  negotiable 
promissozy  note  is  equivalent  to  the  payment  of  money.  Thus, 
where  a  surety  gave  his  own  note,  which  was  received  in  satia- 
faction  of  the  debt  of  the  principal,  the  surety  recovered  the 
amount  of  the  note,  as  so  much  money  paid  for  the  use  of  the 
principal:  Barclay  v.  Gooch,  2  Esp.  571,  recognized  as  good  law 
in  Cumming  v.  Sacldey,  8  Johns.  206. 

So,  where  the  surety  gave  his  note  in  satisfaction  of  a  judgr* 
ment  rendered  against  bim  and  the  principal,  the  giving  the 
note  was  considered  as  payment  of  so  much  money,  and  the 
surety  recovered  as  for  money  paid :  Wiiherby  v.  Mann,  11  Johzis. 
518.  See,  also,  3  Mass.  403  [Floyd  v.  Day,  3  Am.  Dec.  171]. 
So  where  an  agent  discharged  a  debt  due  to  his  principal,  by 
paying  a  debt  of  his  own  with  it,  the  agent  was  held  liable  to 
his  principal  for  the  amount  thus  appropriated,  as  money  had 
and  received  to  his  use:  Bearddey  v.  Boot,  11  Johns.  464  [6  Am. 
Dec.  386]. 

It  has  also  been  held  that  the  taking  a  note  of  a  third  person 
by  the  sheriff  upon  an  execution,  by  the  consent  of  the  plaintiff, 
as  payment  of  the  execution,  is  equivalent  to  the  payment  of 
money:  Clark  v.  Finney,  6  Cow.  301;  Armstrong  v.  Garrow^  6 
Id.  470,  471.  But  no  case  has  been  cited  to  show  that  the  giv- 
ing a  negotiable  promissory  note  is  the  payment  of  money  by 
the  maker  to  the  payee.  In  no  case  has  the  giving  a  note  been 
held  equivalent  to  the  payment  of  money,  unless  the  note  waa 
received  as  such,  in  payment  or  discharge  of  a  debt,  or  liability 
of  the  party  sought  to  be  charged. 

The  conveyance  of  land  received  in  discharge  of  a  moaey 
debt,  is  equivalent  in  certain  cases  to  payment  in  money; 
7  Cow.  668  [AinsLie  v.  Wilsm,  17  Am.  Dea  532]. 
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Had  the  notes  in  question  been  giyem  to  a  tbird  person,  in 
payment  and  discharge  of  a  debt  due  bj  the  defendants  to«ueh 
third  person,  then  the  ease  would  have  ooine  within  provioua 
decisions.  Or  had  the  note,  due  on  the  first  of  January,  1827, 
been  transferred  and  paid,  or  even  transfeired  to  an  innocent 
indorsee  before  suit  brought,  there  would  be  a  strong  analogy 
to  decided  oases.  But  I  can  not  find  that  the  giving  a  note 
ever  has  been  considered,  as  between  maker  and  payee,  the  pay- 
ment of  money  by  the  former  to  the  latter. 

If  such  a  note  should  be  given  without  consideration,  there 
18  a  remedy.  As  between  payee  and  maker,  the  want  of  consider- 
ation is  a  good  defense.  If  the  maker  is  apprehensive  that 
such  a  note  given  by  him  will  be  negotiated,  it  may  procure  an 
injunction  from  chancery  in  a  proper  case,  restraining  the  trans* 
fer  of  the  note.  Or  when  such  a  note  shall  be  paid  to  an 
innocent  holder,  the  amount  may  be  recovered  back  from  the 
party  who  improperly  obtained  the  note.  Bat  in  my  judgment 
the  mere  giving  a  note  can  not  be  considered  payment  of  the 
very  money  for  which  such  note  is  given  as  a  seeirrity,  so  as 
to  justify  a  recovery  of  it  by  the  maker  against  the  payee.  If 
I  am  correct  in  this  position,  there  has  been  no  money  paid 
previous  to  the  commencement  of  this  suit,  and  therefore  the 
plaintiffs  can  not  recover  upon  the  common  count. 

2.  Nor  can  I  see  that  fhmd  has  been  proved.  Fraud  is  never 
to  be  presumed,  but  must  be  shown  by  proof.  The  circam- 
stances  attending  the  execution  of  the  deed  of  transfer  look 
suspicious;  but  when  an  attempt  was  made  at  explanation,  by 
showing  Ames'  authority  to  his  copartners  to  dgn  his  name,  it 
was  required  that  he  should  be  called;  and  when  he  was  called, 
it  was  objected  that  there  should  be  a  written  authority,  under 
seal,  produced;  and  so  the  judge  decided.  An  authority  to  exe- 
cute a  deed  must  be  given  by  deed,  to  render  the  deed  valid: 
Com.  Dig. ,  Attorney,  0, 5 ;  5  Binn.  615.  But  the  question  before 
the  court  and  jury  was  as  to  the  fraudulent  representations  or 
conduct  of  the  defendants.  It  had  been  already  proved  that  the 
defendants  had  offered  to  have  the  conveyance  executed  in  a 
manner  that  should  be  satisfactory.  It  is  worthy  of  considera* 
tion,  also,  that  the  property  to  be  conveyed  was  only  a  chattel 
interest;  that  to  convey  such  an  interest  a  seal  is  not  necessaiy; 
and  that  the  fourth  section  of  the  act  of  congress  of  February 
21, 1793,  which  authoi;ize8  an  inventor  to  assign  his  interest  in 
his  invention,  does  not  require  the  assignment  to  be  made  undei 
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seal.    I  am  inclined  to  the  opinion,  therefore,  that  the  tesiimonj 
of  Ames  should  have  been  received. 

3.  It  becomes  necessary,  then,  to  inquire  whether  the  plaint- 
iffs have  made  out  a  case  under  either  of  their  special 
counts.  The  first  count  states  substantiall j  that  the  defendants 
assumed  and  promised  that  the  machine  was  a  useful  improve- 
ment; and  that  it  was  not,  in  fact,  a  useful  improvement.  This 
was  fully  proved;  but  the  question  at  the  trial  was  whether  parol 
.proof  could  be  given  of  what  was  said  previous  to  the  execution 
of  the  deed.  On  that  point,  it  seems  to  me  that  this  is  a  case 
where  the  whole  contract  must  be  presumed  to  be  reduced  to 
writing.  The  instrument,  in  truth,  does  not  contain  anything 
about  the  contract  except  a  bare  assignment  of  the  patent  right. 
It  contains  no  warranty  that  the  machine  was  a  useful  improve- 
ment. Suppose  one  man  sells  to  another  a  horse;  he  represents 
him  sound,  gentle,  and  useful;  but  a  bill  of  sale  is  given  in 
writing  which  contains  a  bare  transfer  of  the  animal,  without 
any  warranty  or  engagement  as  to  the  soundness  or  good  qual- 
ities of  the  horse;  could  the  purchaser,  in  that  case,  go  back  and 
prove  the  representations  and  assertions  made  before  the  execu- 
tion of  the  bill  of  sale  ?  I  think  not.  Where  a  contract  has 
been  consummated  by  writing,  the  presumption  is  that  the 
writing  contains  the  whole  contract  If  I  am  correct  in  this, 
then  the  plaintiffs  have  failed  to  prove  the  warranty.  On  the 
main  question,  whether  the  improvement  was  a  valuable  one,  I 
am  of  opinion  that  the  eiridence  was  in  favor  of  the  plaintiffs. 
The  machine  they  purchased  was  to  be  worked  by  hand,  and 
tbey  proved  that  a  machine  made  according  to  the  specification 
was  worthless.  This  was  not  contradicted  by  proving  that  a 
horse-power  machine,  under  the  same  patent,  was  a  valuable 
improvement;  but  this  evidence  was  irregularly  before  the  jury, 
a  warranty  not  being  properly  proved. 

I  am,  therefore,  of  opinion  that  a  new  trial  should  be  granted. 


EvmBNOB  ov  AN  Oral  Wakbamtt  m  JsADUiaasBLE  where  the  oontnct 
of  sale  has  been  reduced  to  writing;  8mUh  v.  Williatna,  4  Am.  Dec.  664.  As 
to  the  admissibility  of  parol  evidence,  ^<enerally,  to  explain  or  enlarge  a  written 
contract,  see  cases  in  the  American  Decisions  cited  in  the  note  to  Raymond  ▼. 
Roberta^  16  Am.  Dec.  698.  The  doctrine  of  the  principal  case  on  this  8at>- 
ject  is  referred  to  with  approval  in  SUUman  v.  TuUle,  45  Barb.  175^  and  FU^ 
kins  V.  Whyland,  24N.  Y.  343.  So  in  MUUr  v.  Lochpood,  32  N.  Y.  307,  per 
Potter,  J.,  dissenting,  holding  that  an  instroment  giving  the  details  of  a  oon* 
tract  is  to  be  presumed  complete. 

Patment  bt  Notb. — See,  on  this  point,  the  note  to  Varner  v.  Noblebor* 
ought  11  Am.  Dec  53,  and  cases  there  cited.    See,  also,  MtUdon  v.  Whatiock, 
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13  Id.  533,  and  AinsUe  v.  WOaon,  17  Id.  632»  and  the  note  thereto.  The  de- 
cision in  Retd  ▼.  Van  Oatrand,  with  respect  to  this  question,  is  cited  with  ap« 
proval  in  Lewis  ▼.  Loxeef  3  Wend.  82;  Rodman  v.  Hedden,  10  Id.  502,  and 
CohiUe  ▼.  Betlfft  2  Denio,  143.  The  principal  case  is  also  cited  to  the  point 
that  an  authority  to  execute  a  deed  must  be  given  by  deed,  in  Blood  ▼.  Oood- 
rich,  9  Wend.  76. 


Buck  v.  Atktn. 

(1  WbbssUi,  468.] 
PoasBBioir  TO  liADTTAnr  Tsrspass.— The  right  to  reduce  a  chattel  into  ao- 

toal  possession  is  sufficient  to  maintain  trespass  for  taking  it 
PonuaiON  07  ▲  Pabt  of  ▲  Tbact  of  Land  without  title  can  not  be  ex- 
tended by  construction  to  the  part  not  in  actual  possession  of  the  party, 

so  as  to  enable  him  to  recUim  timber  cut  thereon. 
Pubcbasxb's  Right  as  to  Tress  Gut  bxfobb  Pubohasb.— The  purchaser 

of  a  lot  can  not  reclaim  trees  cut  and  removed  therefrom  before  his  pur- 

rhsofl 
PlLOFKBTT  IN  ▲  Stbanoxb  IS  NO  DiFNNU  IN  Tjusfass  de  boniM  a$porUUi8, 

though  it  is  otherwise  in  trover. 
Shxbiff's  Dexd  is  iNAPMTasTBTiB  as  evidence  of  title  without  proof  of  the 

judgment  and  execution. 

Trespass  for  the  taking  and  canying  away  of  cerfian  saw 
logs.  Verdict  for  the  plaintiffs,  under  the  direction  of  the 
judge,  for  two  hundred  and  ten  dollars,  the  value  of  the  logs, 
and  motion  to  set  the  verdict  aside.  The  material  facts  are 
stated  in  the  opinion. 

Z,  E.  Shipherd,  for  the  defendant. 

8,  Stevens^  for  the  plaintiffs. 

By  Court,  Suthsbland,  J.  The  plaintiffs  showed  a  su£Bcient 
possession  of  the  property  to  enable  them  to  maintain  the  ac- 
tion. The  logs  were  actually  received  and  marked  by  the  agent 
of  the  plaintiffs,  and  left  upon  the  bank  of  the  river  Au  Sable, 
upon  land  belonging  to  or  claimed  by  the  Peru  Iron  Company. 
The  plaintiffs  had  such  a  right  to  the  logs,  prima  facie  ^  as  to  be 
entitled  to  take  them  into  their  actual  possession  whenever  they 
pleased;  and  this  is  sufficient  to  maintain  the  action:  8  Johns. 
432;  13  Id.  141,  561. 

The  defendant  entirely  failed  in  his  defense.  The  logs  were 
cut  on  the  north  end  of  lot  two  hundred  and  ten,  in  Maule's 
patent,  and  the  ^defendant  proved  a  possession  of  a  dwelling- 
house,  and  the  working  of  an  ore  bed  on  the  south  end  of  the 
lot  by  himself  and  the  Peru  Iron  Company,  and  contends  that  that 
gave  him  or  the  company,  constructively,  the  possession  of  the 
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whole  lot.  Id  this  he  was  mistaken.  He  showed  no  deed  for  the 
lot.  His  possession,  therefore,  was  confined  to  the  land  actoaDy 
occupied  by  him  or  the  company,  and  can  not  be  extended  bj 
construction  to  a  single  acre  beyond  it.  The  deed  from  the 
sberifT  of  Clinton  county  to  Daniel  Cady  and  to  the  defendant 
for  lot  number  two  hundred  and  ten  was  properly  excluded 
by  the  judge.  The  one  bore  date  in  July,  1827,  and  the  other 
in  April,  1826.  The  logs  were  purchased  by  the  plaintiffs'  agent 
in  the  fall  of  1825,  or  the  winter  of  1826;  and  having  been  re- 
moved from  the  lot,  the  subsequent  sale  of  it  would  not  entitle 
the  purchaser  to  follow  and  retain  them.  Besides,  as  to  the 
deed  to  Cady,  it  was  inadmissible,  because  in  trespass  de  bonii 
(upartaiis,  the  defendant  can  not  show  property  in  a  stranger, 
though  it  is  otherwise  in  trover:  11  Johns.  132,  529;  13  Id. 
284. 

The  deeds  were  also  inadmissible  on  the  ground  that  the 
judgments  and  execntions  under  which  they  purported  to  be 
given  were  not  proved  or  given  in  evidence  in  any  manner. 
The  sum  which  the  judge  directed  the  jury  to  find  had  undoubt- 
edly been  proved  to  be  the  value  of  the  logs  taken. 

The  motion  for  a  new  trial  must,  therefore,  be  denied. 

PoflSEasiOH  OT  Pari  hot  ExnninKDTO  Wholb  Tbact,  Whbn. — See,  on  tint 
point,  HoUy.  Powel,  8  Am.  Dec  722;  Tt^hrv.  Budaier^  12  Id.  354»  and  note; 
BUey  V.  JamefOfif  14  Id.  325,  and  note.  See,  also,  approving  the  principal 
case:  Brown  v.  Majors,  7  Wend.  496;  JudgtM  v.  PeopUy  18  Id.  85. 

Possession  to  Maintain  Tbespass. — ^This  subject  b  discussed  at  length 
in  the  note  to  Orser  ▼.  Storms^  18  Am.  Dec  546.  That  bare  posseasion  is 
sofBcient  as  against  a  wrong-doer  is  held,  citing  Buck  ▼.  Aiiin,  in  Bittta  r. 
Collins,  13  Wend.  143.  So,  that  oonatmctiye  posseaston  is  sofBcient,  in  A»h 
T.  Putnam,  1  Hill,  306;  Cary  ▼.  HoUuUng,  Id.  314;  N^  t.  Thompmm,  S 
Barh.  216.  Title  in  a  third  person,  with  which  the  defendant  has  no  coo* 
nection,  can  not  be  shown  by  way  of  defense  in  trespass  for  taking  a  chattel: 
CoUon  y.  Jones,  7  Bob.  (N.  Y.)  173;  King  ▼.  Orser,  4  Bos.  438;  Kistam  ▼. 
BoberU,  6  Id.  163,  aU  citing  BuckY.  ASem. 
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MUBBAY  V.  BlATOHFOBD. 

[1  WZMinLL,  688.] 

T>»T»AM  ov  ▲  Debt  bt  Two  Administbatobs,  agaiiut  the  will  of  a  third, 
im  yalid. 

SsaCOTORS  AND  ADMZNIB13ULT0BS    STAND  ON    THE  SaMB  QbOUND,  with    TO- 

spoct  to  their  responsibilitiea,  rights,  and  powers. 

DooxBiNX  07  Lib  Pindins  is,  that  whoever  purohases  the  snbjeot-matter  of 
a  sait,  pendente  Ute^  takes  subject  to  the  decree  or  jadgment  to  be  ren- 
dered thereiny  the  pendency  of  the  suit  being  per  ee  notice  to  all  the 
world. 

PKHBmcY  07  A  Suit  m  Cuanokbt  Gommbncis  with  the  seryioe  of  the 
rabpcana. 

Hancx  of  an  Intxbu>cutobt  Procbedino  does  not  Opkbatb  as  Lis 
PXNDXNS;  at  where  one  administrator  gives  notice  to  the  two  others  of 
an  intended  application  for  the  appointment  of  a  receiver,  on  the  ground 
of  the  insolvency  and  advanced  age  of  one  of  the  administrators,  and, 
notwithstanding  such  notice,  the  other  administrators  have  power  to  com- 
promise or  release  a  debt  due  the  estate. 

UVOOHTBADICTED  AND  BXSPONBIVB  AnSWUI  TO  A  BiLL  ChABOING    FrAUD, 

denying  such  fraud,  will  be  taken  as  true. 
Wbxrx  Onx  Colludxs  with  an  Ezbcutob  to  produce  a  detfoetavit,  parties 

interested  in  the  estate  may  pursue  property  into  his  hands. 
OoiLLUSiON  IB   ANT  Intebmeddlino  WITH  THB  ExxciTroB  or  the  assets, 

whereby  the  executor  is  guilty  of  a  violation  of  duty. 
Whk&b  Onb  Thikd  07  THB  DiSTBiBUTBBS  Opfosb  A  Bbt.kasb  or  compro- 

mueof  a  debt  by  the  administrators,  but  no  fraud  or  collusion  is  shown, 

■nch  release  will  not  be  set  aside. 

Appeal  from  the  court  of  chancery.     The  bill  was  filed  in  the 
eoiart  below  by  Blatchford  and  wife,  and  Bliss  and  wife,  the 
id  'wiyes  being  two  of  the  six  heirs  at  law  of  John  P.  Mum- 
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ford,  deceased,  to  set  aside  a  release  executed  by  llarj  I.  Mum- 
ford  and  John  I.  Mamford,  to  John  B.  Murray,  of  a  debt  due 
from  him  to  the  estate  of  the  said  deceased,  on  the  ground  that 
the  same  was  procured  by  fraud  and  by  taking  advantage  of  the 
necessities  of  the  said  Mary  I.  and  John  I.  Mumford;  and  the 
said  Murray,  and  the  adminstrators,  and  the  remaining  hein 
and  distributees  were  made  defendants.  The  defendants,  in 
their  separate  answers,  admitted  the  execution  of  the  release  as 
charged,  but  denied  all  fraud,  and  averred  that  the  same  was 
fairly  made.  From  the  bill  and  answers,  it  appeared  that  John 
P.  Mumford,  before  his  death,  had  instituted  a  suit  for  an  ac- 
count against  John  B.  Murray,  they  having  previously  been 
partners  in  business  as  merchants,  but  the  partnership  having 
been  dissolved.  This  suit  was  pending  at  Mumford's  death, 
and  was  revived  in  favor  of  his  administrators,  who  in  Jan- 
uary, 1822,  obtained  a  decretal  order  against  Murray  for  an 
account.  Murray  appealed  to  the  court  of  errors,  but  the  ap- 
peal was  dismissed  for  want  of  prosecution.  Murray  then  ob- 
tained a  rehearing  in  the  court  of  chancery,  upon  which  the 
former  decretal  order  was  confirmed,  when  he  again  appealed, 
and  the  appeal  was  again  dismissed  for  want  of  prosecution. 
An  account  was  then  taken  by  a  master,  who  reported  ninety 
thousand  dollars  due  the  complainants  from  Murray,  which 
report  was  confirmed  January  26, 1825.  Before  the  entry  of 
the  order  of  confirmation,  however,  Dunscomb,  one  of  Mum- 
ford's  administrators,  gave  notice  to  the  other  two  administra- 
tors, Mary  I.  and  John  I.  Mumford,  that  he  intended  to  apply 
to  the  chancellor  for  the  appointment  of  a  receiver  and  the  sua- 
pension  of  the  powers  of  the  administrators,  setting  forth  in 
his  verified  petition,  copies  of  which  were  served  with  the  notice, 
that  John  I.  Mumford  was  insolvent,  and  that  Mary  I.  Mum- 
ford was  of  advanced  age  and  infirm  health,  and  that  there 
were  differences  between  her  and  the  petitioner,  which  prevented 
their  acting  together  in  the  administration.  On  request  of  the 
other  administrators,  on  January  20,  Dunscomb  postponed  his 
application  until  January  31,  1825.  Mary  I.  Mumford  and 
John  I.  Mumford,  however,  on  January  20,  without  the  assent 
of  Dunscomb,  compromised  the  suit  with  Murray,  on  the  pay* 
ment  of  thirty  thousand  dollars,  and  executed  the  release, 
which  this  suit  was  brought  to  set  aside.  The  other  material 
facts  are  stated  in  the  opinion  of  the  chief  justice. 

Judge  Emott,   sitting  for  the  chancellor,  decreed  that  the 
release  was  inoperative  with  respect  to  the  present  complai 
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ante,  bat  binding  upon  parties  and  privies;  that  two  sixths  of 
twenty  thousand  dollars,  being  the  proportion  of  the  money 
received  on  the  compromise^  which  the  complainants  would 
have  been  entitled  to  if  they  had  assented  to  it,  Bhould  be  paid 
back  to  Murray,  and  that  the  complainants  should  have  leave 
to  prosecute  to  a  final  decree  the  original  suit  against  Murray, 
for  the  purpose  of  ascertaining  the  amount  due  from  him,  iu 
order  that  their  interest  might  be  liquidated.  It  is  not  deemed 
necessary  to  insert  Judge  Emott's  opinion,  as  his  conclusions 
were  the  same  as  those  of  the  chief  justice  on  all  the  questions 
presented,  with  one  exception,  which  is  noticed  by  the  chief 
justice.  Murray  appealed  from  the  decree  declaring  the  release 
invalid,  and  also  claimed  that  if  the  release  was  inoperative  he 
ought  to  receive  back  the  whole  amount  paid  on  the  compro- 
mise. The  complainants  also  filed  a  cross-appeal  from  that 
part  of  the  decree  directing  two  sixths  of  twenty  thousand  dol- 
lars to  be  paid  back  to  Murray.  The  defendant's  appeal  was 
first  brought  to  a  hearing. 

B.  Sedgwick  and  8.  A.  Talcott,  aUomey^genercU,  for  the  appel- 
lant, claimed:  1.  That  two  administrators,  without  the  assent 
of  the  third,  could  release  a  debt  due  their  intestate,  and  that 
the  powers,  rights,  duties,  and  responsibilities  of  executors  and 
administrators  were  the  same,  citing  and  commenting  on  1 
Com.  Dig.  842;  Jacomh  v.  Harwood,  2  Yes.  265;  Toller,  408; 
Douglass  v.  Saiierlee,  11  Johns.  22;  2  Vem.  514;  Bast.  560;  1 
Atk.  460;  WtUand  v.  Fenn,  2  Wheat.  Sel.  574,  n.8;  Shep.  Touch. 
484,  5;  Pierson  v.  Hooker^  3  Johns.  70  [3  Am.  Dec.  467],  a  case 
of  partnership:  1  Hayw.  104;  Gwillim's  note  to  Bac.  Abr.,  tit. 
Ex'r  and  Adm'r,  395;  Bacon  v.  Bdl,  Gottrell's  Trans,  of  High 
Court  of  Chancery,  87;  6  Yes.  748;  2.  That  the  petition  for  a 
receiver  did  not  suspend  the  power  of  the  administrators  any 
more  than  in  the  case  of  a  trustee  against  whom  an  injunction 
and  receiver  are  prayed,  and  that  notice  of  an  intended  or  pre- 
liminaiy  proceeding  could  not  operate  as  lis  pendens :  Oreen  v. 
Slayter,  4  Johns.  Ch.  38;  3.  That  there  was  no  evidence  of 
fraud  in  the  case,  which  must  always  depend  upon  the  circum- 
stances, and  to  constitute  which  there  must  exist  an  intent  to 
do  some  injury  to  the  person,  property,  or  character  of  another, 
citing  Bissdl  y.  Boptins,  3  Cow.  166  [15  Am.  Dec.  259];  7 
Taunt.  421. 

H.  W.  Warner  and  D,  B.  Ogden,  for  the  respondents,  main- 
1.  That  the  release  was  bad,  because  not  concurred  in 
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by  one  of  the  admlniBtrators,  the  case  of  administratoTs  being 
different  from  that  of  executors  in  this  respect,  and  administra- 
tion being  in  the  nature  of  an  office,  in  the  execution  of  which 
all  must  join,  citing  Bac.  Use  of  the  Law,  tit.  Property  by 
letters  of  administration;  Hudson  ▼.  Hudaon^  1  Atk.  460;  2  Bl. 
Com.  610;  Wood's  Inst.  336;  Toller's  Law  of  Executors,  187, 
324;  I  Yin.  Abr.  78,  Ut.  Executors,  D,  2;  Gas.  t.  Talb.  127;  2 
Yeru.  614;  1  Bridgman'a  Index,  pi.  21;  4  Mass.  636;  2.  That 
the  transaction  respecting  the  rele&se  was  unlawful  also,  be- 
cause of  the  pendency  of  the  application  for  a  receiver,  of  which 
the  administrators  had  notice;  3.  That  the  release  for  less  than 
the  amount  of  the  debt  constituted  a  breach  of  trust  and  a  devas- 
tavU :  Bac.  Abr.,  tit.  Ex'rs  and  Adm'rs,  L,431;  2  Johns.  Gas.  376; 
7  Johns.  404;  2  Cow.  808;  for  a  compromise  must  be,  not  oulj 
banajide,  but  beneficial:  3  P.  Wms.  381;  2  Munf.  106  [Clay  v. 
Williams,  6  Am.  Dec.  453];  9  Mass.  352;  4.  That  the  release 
was  Toid  also  for  fraud  both  in  fact  and  in  law,  citing  and  com- 
menting upon  Chesterfield  v.  Jansen,  2  Yes.  185. 

Sayaoe,  G.  J.  The  complainants  contended  in  the  court  of 
chancery  that  the  release  should  be  set  aside  on  several  grounds: 

1.  Because  it  was  executed  by  only  two  of  the  administrators; 

2.  Because  there  was  a  lis  pendetis,  in  consequence  of  the  notice 
of  the  application  for  the  appointment  of  a  receiver;  3.  And 
principally  because  the  transaction  was  fraudulent.  Judge 
Emott,  who  sat  for  the  chancellor,  decided  all  these  points  in 
favor  of  the  defendants,  but  held  that  this  was  a  case  in  which 
the  complainant  ought  not  to  be  bound  by  the  acts  of  the 
administrators;  and,  therefore,  decreed  that  the  release  be 
set  aside,  so  far  as  relates  to  the  interests  of  the  complainants, 
who  represent  one  third  part  of  the  estate  of  John  P.  Mumfoid, 
deceased.  From  this  decision,  John  B.  Murray  has  appealed 
to  this  court;  and  the  questions  to  be  decided  are  the  same  aa 
in  the  court  of  chancery. 

1.  Was  it  competent  for  two  administrators,  against  the  will 
of  the  third,  to  execute  a  valid  release  ? 

The  law  as  to  the  power  of  executors  seexiis  never  to  have 
been  questioned.  "  If  a  man  appoints  several  executors,  they 
are  esteemed  in  law  but  as  one  person  representing  the  testator, 
and  therefore  the  acts  done  by  any  one  of  them,  which  relate 
either  to  the  delivery,  gift,  sale,  payment,  possession,  or  re- 
lease of  the  testator's  goods,  are  deemed  the  acts  of  all;  for 
they  have  a  joint  and  entire  authority:"  3  Bac.  Abr. ,  Ex'rs  and 
Adm'rs,  D.     The  reason  given  for  this  rule  by  Lord  Hardwicke 
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18  that  each  executor  is  considered  as  entirely  representing  the 
testator:  Hudson  v.  Hudson^  1  Aik.  460.  Lord  Hardwicke, 
however,  considered  that  administrators  have  no  such  power; 
and  the  principal  reason  assigned  for  the  difference  is  that  the 
executor  receives  his  power  from  the  testator,  and  may  perform 
man  J  acts  before  probate  of  the  will;  but  the  administrator  re* 
ceives  all  his  authority  from  the  ordinary.  Lord  Hardwicke 
cites  no  authority  but  the  opinion  of  Lord  Bacon,  4  Elements 
of  the  Law,  83. 

A  similar  dictum  is  found  in  11  Yin.  73,  citing  Tothil,  264, 
265.  The  some  point  is  laid  down  by  Blackstone,  2  Oom.  510, 
and  he  relies  on  the  case  of  Hudson  v.  Hudson.  In  that  case, 
this  point  was  not  necessary  to  be  adjudicated,  as  the  cause  was 
decided  upon  another  point.  The  opinions  of  Lord  Bacon  and 
Lord  Hardwicke  are  entitled  to  great  respect,  and  in  the  English 
courts  they  have  been  so  treated.  The  case  of  Hudson  v.  Hud^ 
son  was  decided  in  1737.  In  1751,  in  Jacomb  v.  Harwood^  2  Yes. 
267,  the  same  question  was  discussed  by  Sir  John  Strange,  mas- 
ter of  the  rolls,  when  the  case  of  Hudson  v.  Hudson  was  consid- 
ered. Speaking  of  that  case,  he  says  it  was  said  that  in  that  case 
the  lord  chancellor  had  been  of  opinion,  that  one  administrator 
oould  not  release  so  as  to  bind  the  other;  yet,  when  that  case 
was  more  narrowly  looked  into,  it  appeared  clearly  that  was  ap- 
plicable to  the  particular  circumstances  of  the  case.  He  then 
cites  the  case  of  WUUmd  v.  Fenn,  in  which  there  had  been  three 
arguments  in  the  king's  bench,  and  thereupon  decided  that  one 
administrator  stood  on  the  same  ground  and  foundation  as  one 
executor;  and  such  was  the  decision  of  the  master  of  the  rolls. 
Tbe  case  of  Jacomb  v.  Harwood  has  never  been  overruled  in 
England,  but  has  been  acquiesced  in  and  considered  as  settling 
the  point:  Toller's  Ex'r,  407,  408.  And  the  same  has  been  the 
understanding  of  the  courts  in  this  state:  11  Johns.  22.  The 
difference  heretofore  supposed  to  exist  between  the  powers  of 
executors  and  administrators,  in  this  respect,  was  said  to  be 
founded  in  the  different  sources  from  which  their  powers  were 
derived;  the  one  being  by  appointment  of  the  testator,  the  other 
by  the  appointment  of  law.  I  apprehend  there  never  was  any 
reason  for  the  supposed  distinction.  Their  liabilities  and  re- 
sponsibilities were  ever  the  same,  and  their  powers  should  be 
so;  but  if  there  was  ground  formerly  for  it,  there  surely  is  none 
under  our  statutes,  which  recognize  both  as  possessing  the  same 
lights,  and  interest,  and  authority  over  the  estate  of  the  de« 
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2.  The  doctrine  of  lis  jyendens  is  this:  That  whoever  purchaser 
the  subject-matter  of  a  suit,  pendente  lile,  takes  his  purchase  sub- 
ject to  the  decree  or  judgment  which  may  be  rendered  in  such 
suit,  and  the  pendency  of  such  suit  is  per  $e  notice  to  all  the 
world,  and  such  pendency,  when  in  chancery,  commences  with 
the  service  of  the  subpoena:  1  Johns.  Ch.  576.  I  apprehend 
this  doctrine  is  not  applicable  to  this  case.  A  suit  is  not  con- 
sidered to  be  pending  within  the  rule  until  the  service  of  pro- 
cess. In  chancery  no  subpcena  issues  until  bill  filed;  and  the 
court  is  supposed,  by  awarding  process,  to  have  adjudged  that 
the  plaintiff  had  shown  a  prima  facie  case  for  reHef .  In  this 
case,  notice  had  been  given  by  one  of  the  administrators  to  the 
other  two,  that  an  application  would  be  made  for  the  appoint- 
ment of  a  receiver,  not  because  there  had  been  any  improper 
conduct  in  the  administrators,  or  because  anything  of  that  kind 
was  alleged,  but  because  one  was  said  to  be  old,  and  the  other 
insolvent,  and  they  had  given  security  in  only  forty  thousand 
dollars.  This  notice  can  never  operate  as  a  lis  pendens.  It  is  a 
mere  interlocutory  proceeding  in  the  suit  already  pending;  and 
if  this  notice  were  to  incapacitate  the  administrators  from  act- 
ing, it  would  be  easy  for  a  cestui  que  trust,  by  giving  a  similar 
notice,  to  prevent  executors,  or  administrators,  or  trustees  from 
ever  doing  anything,  and  there  would  be  no  safety  in  transact- 
ing business  with  them.  A  reference  to  the  o£Sces  of  any  of  the 
officers  of  the  courts  would  give  no  information  of  any  such  lis 
pendens.  Not  even  an  ex  parte  adjudication  of  the  matter  gives 
sanction  to  the  claim;  but  simply  the  mere  assertion  of  a  right 
to  interfere  by  the  person  giving  the  notice.  It  is  conceded  in 
this  case  that  the  defendants  had  notice  of  the  intended  motion, 
and  they  acted  in  reference  to  such  notice,  and,  it  is  presumed, 
with  knowledge  that  such  notice  could  have  no  possible  effect 
upon  any  fair  and  equitable  arrangement  which  they  should 
make. 

The  main  question  in  this  case,  I  apprehend,  is  the  question 
of  fraud.  The  bill  charges  that  the  defendants  acted  fraoda- 
lently,  in  bad  faith;  and  in  relation  to  the  defendant,  Murray, 
several  facts  are  charged  as  evidence  of  the  fraud.  Among  these 
are:  1.  Attempts  to  delay  a  decision  in  the  cause,  by  appeal  to 
this  court.  He  twice  appealed,  and  at  each  time  suffered  the 
appeal  to  be  dismissed.  This  is  admitted,  but  the  defendant, 
Murray,  declares  that  the  appetds  were  brought  bona  fide,  with 
an  intention  to  have  them  argued  and  decided  by  this  court,  but 
that  his  counsel  advised  to  the  course  which  was  adopted.    This 
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was  an  answer  which  ought  to  be  satisfactory.  The  counsel, 
after  the  appeal  brought,  were  of  opinion  that  after  certain 
other  steps  should  have  been  taket  in  the  cause,  the  errors 
which  they  advised  their  client  existed  would  be  more  appar- 
ent. The  answer  is  giyen  under  oath,  is  responsive  to  the  bill, 
and  is  not  contradicted.  It  must,  therefore,  be  taken  to  be 
true,  and,  if  true,  rebuts  the  idea  of  fraud. 

2.  That  Murray  procured  the  release  for  much  less  than  the 
report  to  which  he  did  not  except,  and  that  he  was  able  to  pay 
the  livhole  sum  reported  due.  This  fact  is  conceded  to  be  so; 
bat  Murray  avers  that  the  amount  paid  is  much  more  than  was 
really  due,  and  much  more  than  John  P.  Mamford,  in  his  life- 
time, ever  claimed,  though  he  was  fully  apprised  of  his  rights. 

3.  It  is  also  alleged  that  the  same  sum  had  been  previously 
offered  and  rejected.  To  this  it  is  answered,  that  two  years 
previous  the  same  sum  was  offered;  that  an  arrangement  was 
partially  made  by  the  counsel  in  the  cause  for  a  settlement  for 
thirty-five  thousand  dollars,  and  that  thirty  thousand  dollars 
would  have  been  received,  provided  the  defendant  Murray  would 
have  paid  the  coats;  and  that  at  the  time  when  the  arrangement 
was  made  forty  thousand  dollars  would  have  been  assented  to 
by  all  parties  in  interest. 

It  appears  that  there  existed  in  the  family  of  Mrs.  Mumford 
an  unfortunate  family  difficulty,  insomuch  as  that  it  was  un- 
pleasant for  her  and  Dunscomb  to  transact  business  together. 
So  I>un8Comb  says;  but  Mrs.  Mumford  denies  that  they  could 
not  associate  for  the  transaction  of  necessary  business. 

4.  It  is  urged  as  evidence  of  fraud  that  the  settlement  was 
made  without  consulting  Dunscomb  or  the  complainants.  The 
answer  is,  the  family  quarrel  already  stated;  but  that,  in  fact, 
the  consent  of  Dunscomb  was  requested  by  John  I.  Mumford 
previous  to  the  execution  of  the  release. 

5.  It  is  also  charged  that  Murray  had  been  long  endeavoring 
to  circumvent  Mrs.  Mumford  and  John  I.  Mumford,  and  to  take 
advantage  of  their  situation,  both  being  in  necessitous  circum- 
stances, and  Mrs.  M.,  moreover,  being  old  and  infirm.  The  in- 
tention imputed  to  Murray  he  denies.  &e  knew  that  Mrs.  M. 
was  poor,  and  that  J.  I.  M.  was  insolvent;  but  it  is  to  be  recol- 
lected that  the  same  offer  was  made  when  these  circumstances 
did  not  exist,  and  he  made  no  attempt  to  obtain  more  favorable 
terms  than  he  had  before  proposed.  In  answer  to  the  charge 
that  Mrs.  M.  was  old  and  infirm  it  is  denied,  except  that  she  was 
sizty  years  old  and  upwards.     This  is,  indeed,  an  age  which  is 
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supposed  to  disqualify  certain  persons  for  the  performance  of 
certain  public  duties;  but  the  presumption  of  incompetencj,  I 
believe,  does  not  extend  to  the  transaction  of  private  concerns; 
but  if  so,  still  Mrs.  M.  in  this  respect  had  the  vantage  ground 
of  Murray,  who,  from  facts  appearing  in  the  case,  must  be  pre- 
sumed to  be  several  years  in  advance  of  her.  But  the  fact  of 
age  is  not  urged  as  a  ground  to  support  the  charge  of  fraud  in 
Mrs.  Mumf  ord.  It  were,  indeed,  a  melancholy  spectacle  to  see 
persons,  far  advanced  in  life,  active  participators  in  fraudulent 
practices,  or  even  the  dupes  of  others,  when  the  natural  pre- 
sumption should  be  that  as  we  approach  the  end  of  our  course, 
probity  and  integrity  should  be  predominant,  that  we  may  be 
better  prepared  to  answer  the  charges  to  be  made  against  us  in 
that  dreadful  day  of  awful  responsibility  and  account  which  we 
are  rapidly  approaching. 

6.  It  is  also  charged  as  one  of  the  fraudulent  devices  resorted 
to  by  the  defendants,  that  the  late  Chancellor  Kent  vras  con- 
sulted in  relation  to  the  settlement,  and  his  advice  in  favor  of  it 
fraudulently  obtained. 

Of  all  facts  adduced  to  support  a  charge  of  fraud,  this  is,  to 
my  mind,  one  of  the  most  extraordinary.  That  the  ohaneellos 
who  had  known  the  whole  history  of  this  case,  who  had  estab- 
lished the  principle  upon  which  the  defendant  Murray  was  to 
account,  who  had  presided  in  our  courts  for  a  longer  period 
than  any  other  citizen  in  the  state,  and  who,  during  all  thai 
time,  held  a  most  distinguished  rank,  should  be  incapable  of 
giving  correct  and  wholesome  advice,  without  consulting  the 
counsel  in  the  cause,  is  a  paradox  incapable  of  explanation.  It 
seems  to  me,  therefore,  as  it  did  to  the  learned  judge  who  decided 
this  cause  in  the  court  below,  that  the  charges  of  fraud  have 
been  successfully  refuted. 

One  other  circumstance  appearing  on  the  part  of  the  defend- 
ants is  worthy  of  notice.  The  persons  entitled  to  the  estate  of 
John  P.  Mumford  are,  the  widow,  Mary  I.  Mumford,  and  six 
children,  three  of  whom  were  in  favor  of  the  settlement  and 
three  against  it.  The  widow  being  entitled  to  one  third  of  the 
avails  of  the  suit,  those  concurring  in  the  settlement  represent 
two  thirds  of  the  subject  in  controverefy.  If  they  conspired  and 
confederated  to  cheat  anybody,  it  was  to  cheat  themselves  twice 
as  much  as  they  cheated  the  complainants,  which  is  a  palpable 
absurdity.  And,  in  relation  to  this  point,  it  should  be  reool- 
lected,  that  before  any  examination  before  the  master,  Murray 
made  the  same  offer;  and  five  thousand  dollars,  or  at  most  ten 
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thousand  dollars,  in  addition  then,  and  even  when  the  settle- 
ment was  made,  would  have  been  accepted  by  those  who  now 
seek  to  set  aside  the  release.  Of  this  additional  sum,  two  thirds 
would  have  gone  into  the  pockets  of  the  defendants,  and  but 
one  third  to  the  complainants — less  than  one  thousand  dollars 
to  each — a  sum  which  it  seems  to  me  could  be  no  equivalent  to 
the  mortification  resulting  from  the  fact  of  presenting  upon  the 
records  of  the  court  a  charge  of  a  fraudulent  attempt  by  a 
mother  to  defraud  her  own  daughters.  When  to  all  these  con- 
siderations is  added,  what  no  doubt  had  a  controlling  influence, 
the  determination  of  Murray  to  appeal,  and  the  possibility  that 
even  less  than  the  thirty  thousand  dollars  might  ultimately  be 
recovered  after  a  protracted  litigation;  and  further,  that  Mrs. 
M.  was  advised  to  this  course  by  a  counselor,  than  whom  no 
one  could  be  more  capable  of  giving  advice,  so  far  from  seeing 
in  this  transaction  evidence  of  fraud,  it  would  have  been  extra- 
ordinary if  the  offer  had  not  been  accepted. 

Thus  far  I  have  concurred  in  the  views  of  the  learned  judge 
who  made  the  decision  in  the  court  of  chancery.  In  the  elo- 
i^uent  opinion  which  we  have  before  us,  it  is  shown  very  satis- 
factorily to  my  mind  that  the  acts  of  two  administrators  stand 
on  the  same  ground  as  two  executors;  and  the  dissent  of  the 
third  administrator  forms  no  objection  to  the  validity  of  the  re- 
lease; that  it  is  in  no  way  affected  by  the  doctrine  of  a  lis  pen* 
dens,  and  that  fraud  is  not  imputable  to  any  of  the  parties  to 
the  release.  Yet  he  decreed  that  it  should  be  held  inoperative 
and  void  as  to  the  complainants  in  this  cause,  who  are  two  of 
the  children  of  John  P.  Mumford,  not  assenting  to  the  settlement 
and  release.  This  decision  is  not  placed  upon  any  particular  prin- 
ciple, but  upon  the  circumstances  of  the  case;  the  amount  of  the 
report  compared  with  the  amount  received;  the  compromise  car- 
ried into  effect  when  the  motion  was  about  to  be  made  to  supersede 
the  power  of  the  administrators;  the  uncertainty  of  the  result  of 
an  appeal;  the  possibility  of  an  entire  loss  'of  whatever  might 
ultimately  be  awarded  to  the  estate;  and  the  impossibility  of  de- 
ciding whether  the  settlement  was  advantageous  to  the  estate. 
It  is  certainly  true  that  there  are  cases  where  those  interested 
in  an  estate  are  permitted  to  pursue  it  into  the  hands  of  any 
person  who  colludes  or  conspires  >vith  the  executor  to  produce 
a  devadaoU.  It  became  my  duty  to  examine  this  subject  in  the 
ttraae  of  CoU  v.  CfUberi,  administrator,  etc.  ,^  decided  in  this  court 
one  year  ago.  but  which  is  not  yet  reported,  and  to  review  sev- 
eral of  the  cases  referred  to  iu  tbe  opinion  of  the  circuit  judg^ 
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In  the  case  of  CoU  y.  CHIberi,  the  facts  were  that  Jacob  Le  Roy 
was  executor  of  the  last  will  and  testament  of  Dalaiy;  that 
as  such  executor,  he  had  in  his  hands  a  considerable  sum  of 
money  which  belonged  to  the  estate,  and  which  money  ^oa 
used  as  part  of  the  capital  of  the  house  of  Jacob  Le  Boy  and 
Son;  and  that  Oolt,  one  of  the  firm,  transferred  the  money  of 
the  estate  of  Dulary  to  Colt,  by  Le  Boy's  direction,  as  he  said, 
in  payment  of  a  debt  due  him  by  the  firm.  In  that  case  we 
held  that  the  house  of  Le  Boy  &  Son,  and  of  course  Mr.  Colt, 
one  of  that  firm,  was  responsible  to  the  administrator,  with  the 
will  annexed,  and  to  the  residuary  legatee  for  the  amount  of 
the  estate  thus  misapplied,  and  after  referring  to  the  leading  cases 
on  the  subject,  we  came  to  this  conclusion:  "  That  any  person 
receiying  from  an  executor  the  assets  of  his  testator,  knowing 
that  such  disposition  of  them  is  a  violation  of  his  duty,  is  to  be 
adjudged  conniving  with  the  executor,  and  is  responsible  for 
the  property  thus  received,  either  as  a  purchaser  or  a  pledgee.'* 
And  the  principles  laid  down  by  Chancellor  Kent,  in  Udd  v. 
Schieffelin,  7  Johns.  Ch.  150  [11  Am.  Dec.  441],  were  approved: 
That  the  purchaser  is  safe  if  he  is  not  a  party  to  the  fraud  of 
the  executor,  and  has  no  knowledge  or  proof  that  the  executor 
intended  to  misapply  the  proceeds,  or  was,  in  fact,  by  the  veiy 
transaction,  applying  them  to  the  extinguishment  of  his  own 
private  debt;  that  in  such  case,  he  buys  at  his  peril;  but  that  if 
he  has  no  such  proof  or  knowledge,  he  is  not  bound  to  inquire 
into  the  state  of  the  trust,  because  he  has  no  means  to  support 
the  inquiry,  and  he  may  safely  repose  on  the  general  presump- 
tion that  the  executor  is  in  the  due  exercise  of  his  trust. 

This  decision,  and  the  principles  established  in  it,  seem  to 
me  to  bring  us  back  again  to  the  question  of  fraud  and  collu- 
sion. All  the  cases  cited  by  the  circuit  judge  are,  I  apprehend, 
cases  of  fraud  or  collusion.  Lord  Eldon  seemed  to  be  at  a  loss 
to  determine  what  collusion  is.  We  have  defined  it  to  be  any 
intermeddling  with  the  executor,  or  the  assets  of  the  testator, 
by  which  the  executor  is  guilty  of  a  violation  of  his  duty;  so 
that  we  are  brought  round  again  to  the  question  whether  the 
administrators  were  guilty  of  a  violation  of  duty,  under  all  the 
circumstances  of  the  case,  and  which  need  not  be  again  recapitu- 
lated. 

It  is  true  they  released  for  one  third  of  the  sum  reported  in 
their  favor,  but  it  is  also  true  that,  according  to  the  answer  of 
Murray  (and  this  aiiswer  must  be  considered  true),  the  amn 
paid  was  more  than  was  really  due,  or  was  ever  claimed  by  Mr. 
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Mumford  in  his  life-time.  It  must  also  be  understood  that 
Munraj  did  not  intend  to  submit  to  this  report,  but  was  about 
to  appeal;  and  the  ohancellor^  who  knew  all  the  facts  and  the 
law  of  the  case,  advised  to  the  acceptance  of  the  terms  offered. 
It  is  idle  to  suggest  that  fraud  was  practiced  on  such  a  man. 
Can  it  be  supposed  that  he  was  incapable  of  giving  an  opinion 
upon  a  case  which  he  had  adjudged,  without  the  opinion  of  the 
counsel  ?  I  would  by  no  means  depreciate  the  services  of  coun- 
sel; but  it  is  a  mistake  to  suppose  that  no  one  but  the  counsel 
employed  in  a  cause  is  capable  of  forming  a  correct  opinion  as 
to  its  probable  results,  or  of  giving  suitable  advice  as  to  its 
progress  or  termination. 

It  is  also  true  that  the  persons  claiming  one  third  of  the  avails 
were  opposed  to  the  settlement;  but  the  administrators  and 
those  interested  in  the  residue,  were  in  favor  of  it.  Suppose 
the  administrators  had  no  interest  in  the  avails,  and  those  own- 
ing two  thirds  of  the  fund  had  urged  such  an  arrangement,  but 
it  was  declined,  and  in  the  end  much  less  has  been  recovered; 
or  suppose  the  whole  had  been  lost,  through  the  subsequent 
failure  of  Murray,  after  rejecting  such  an  offer;  would  not  those 
who  had  urged  the  settlement  have  much  more  reason  to  call 
upon  the  administrators  and  charge  tbem  with  a  violation  of 
duty  f  In  addition  to  these  considerations,  when  it  is  stated  as 
a  fact  in  the  case,  that  a  sum  in  addition,  but  less  than  one 
thousand  dollars  to  each  of  the  complainants,  would  have  been 
accepted  by  them,  though  less  than  half  the  sum  reported,  and 
this  known  to  the  administrators,  I  am  free  to  express  my 
opinion,  that  to  have  refused  the  offer  of  thirty  thousand  dollars, 
would  have  been  highly  indiscreet,  if  not  a  positive  violation  of 
duty;  and  that  their  termination  of  the  controversy  was  pru- 
dent and  proper. 

I  am,  therefore,  of  opinion  that  the  administrators  were  not 
guilty  of  any  violation  of  duty-— of  course  Murray  could  be 
guilty  of  no  collusion;  and  therefore  the  complainants  would 
have  no  right  to  pursue  even  assets  in  the  hands  of  a  bona  fide 
purchaser.  But  another  consideration  of  some  weight  is  this: 
that  in  this  instance,  the  claim  in  question  can  not  be  consid- 
ered assets  for  any  greater  amount  than  the  sum  agreed  upon. 

The  result  of  my  conclusions  is,  that  the  judge  erred  in  set- 
ting aside  the  release  as  to  the  two  sixths  of  the  demand  in 
question;  and  that  the  decree  should  be  reversed,  and  that  the 
bill  of  the  complainants  should  be  dismissed,  with  costs. 

SoTBXBUosa},  J.,   expressed  his  concurrence  in  the  opinion 
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piononnesd  by  the  chief  justice,  and  Benton,  Gniiy,  ELsworth, 
EnoSy  Hager,  Lake,  McMartin,  Oliver,  Smith,  Todd,  Throop, 
Tjaeu ,  Wanen,  and  Wilkeson ,  senators,  also  concurred.  Dayaa, 
McCarty,  McMiohael,  Sehenck,  Stebbins,  Wheeler,  and  Wood* 
ward,  senators,  were  of  opinion  that  the  decree  ought  to  be 
affirmed. 

Whereapon  a  decree  was  entered  roTcrsing  the  decree  in  the 
court  of  chancery,  declaring  the  release  executed  by  Maiy  I. 
Mumford  and  John  I.  Mumford  to  John  B.  Murray,  valid  and 
binding  upon  the  representatives  of  John  P.  Uumford,  de- 
ceased; oidenng  the  bill  of  the  respondents  to  be  dismissed 
with  costs,  and  directing  the  respondents  to  pay  the  costs  of 
the  appellants  in  this  court;  and  that  the  cause  be  remitted  to 
.tbe  court  of  chancery,  to  the  end  that  the  decree  of  this  court 
may  be  carried  into  effect. 

It  being  suggested  that  the  appellant  had  died  since  the  hear- 
ing of  the  appeal,  it  was  ordered  that  the  decree  be  entered  with 
reference  to  the  time  of  hearing  on  the  fourteenth  day  of  June 
■last,  so  as  to  take  effect  from  that  day. 


The  Becbsk  nr  this  Gasb  was  Sussbqitshtlt  Hoboixd  upon  petition  of 
the  reepojodeots,  by  striking  oat  that  part  giving  coats  to  the  appeUant:  Jimr- 
ray  v.  BlaUkford,  2  \YeDd.  221. 

Beleasb  bt  Onb  Exxcutob  OB  AniOBisxBATOB. — S&dt  on  thia  snbjoct,  tba 
note  to  Ewing  ▼.  UandUy,  14  Am.  Dec.  15a  In  PtopU  ▼.  Kq/aer,  28  K.  Y. 
228;  S.  C,  17  Abb.  Pr.  217,  it  was  held,  citing  Murray  v.  Blatdrf^ord^  that 
one  of  two  executors  or  administrators  who  have  taken  an  obligation  to  them- 
■elves  jointly,  in  their  representative  capacity,  for  a  debt  due  the  estate,  may 
receive  payment  and  discharge  the  obligation.  In  the  matter  of  the  irroaaf 
ing  in  EstaJUof  Jo%,  Black,  1  Tnck.  146,  it  is  held  that  execntors  and  «^ "*'"«■- 
trators  can  not,  by  mutaal  receipts,  release  each  other  from  their  ohligationi 
to  the  estate.  In  CU/t  v.  WhiU^  15  Barb.  73,  the  principle  of  the  above  de- 
cision, that  execntors  and  administrators  have  a  joint  and  entize  interest,  and 
that  the  acts  of  one  bind  all  with  respect  to  the  sale,  delivery,  or  release  of 
the  goods  of  the  estate,  is  approved.  So,  in  Jackaon  v.  Bofwiaon^  4  Wend.  441, 
the  court  reaffirm  the  doctrine  that  execntors  and  administrators  stand  on 
the  same  ground  with  respect  to  their  powers  and  responsibilities.  In  the 
case  of  In  re  Scott,  1  Bed.  236,  it  is  held,  citing  Murray  ▼.  Biatd\ford,  that 
an  executor  is  boond  to  release  a  debt  dne  the  estate  when  the  interests  of 
said  estate  require  it. 

Lis  PENDBir& — ^The  law  relating  to  the  doctrine  of  Us  paidaiM  is  eTamine^ 
in  the  note  to  Newman  v.  Chapman,  14  Am.  Dea  774 
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OoEAN  Insubanoe  Go.  V.  Fbangis. 

PEif.TimffABT  Psoov  OF  THB  Ihtjsbxst  ow  thx  Assurbd  in  A  lost  venel  ii 
wmiv«d  where  the  underwriters  do  not  objeot  to  the  soffieiancy  of  such 
proof,  but  refnse  to  pay  on  the  groond  that  they  see  not  liable.  Per 
Walworth,  Ch. 

ICansB's  XismcoHT  that  ▲  Votaox  was  Fazb  ahb  Lawyol,  and  thai  the 
vessel  was  not  engaged  in  illicit  trade,  states  a  matter  of  faot  and  not  of 
law.    Per  Walworth,  Ch.,  and  Speneer,  senator. 

Gbetzsal  Evidxncs  ow  teub  Tbutb  of  a  Wabramtt  ow  Ksot&autt  thruws 
the  harden  npon  the  other  party  to  falsify  the  wairanty.  Per  Walworth, 
Ch.,  and  Spencer,  senator. 

Pabol  Pboov  ow  thx  CoBTEif  ts  or  A  Pafeb,  alleged  to  be  lost,  is  admissible 
where  the  evidenoe  warrants  a  reasonable  presumption  that  it  was  de> 
posited  with  an  officer  of  the  conrt,  and  he  testifies  that  after  careful  and 
diligent  search  he  can  not  find  it.     Per  Walworth,  Ch. 

Pkrson  not  a  Paxtt  is  not  Bound  bt  the  JuDaMZNT  ow  a  Fo&bion  Coujst 
merely  because  he  is  a  subject  of  the  government  under  which  the  court 
was  organized.     Per  Walworth,  Ch. 

JuBOiRKT  or  A  CouBT  or  CoMPETBNT  JuBiSDiCTioir  is  conolusive  upon  the 
parties  and  can  not  be  questioned  collaterally  in  tiie  courts  of  the  same 
country.    Per  Walworth,  Ch. 

Sbhtehgb  or  CoNBXMNATioir  or  an  Insianoi  Coubt  or  ADioBAi/rT  is  con- 
clusive to  change  the  property,  and  the  forfeiture  can  not  be  questioned 
collaterally  in  any  other  court  of  the  same  coimtry.     Per  Walworth,  Ch. 

OonnDiKATioN  or  a  Vxssil  as  LAwruL  Pbizx  under  the  law  of  nations,  by 
an  admiralty  court,  is  conclusive  to  change  the  property  in  every  collat- 
eral inquizy  in  other  courts  of  the  same  countiy.    P«r  Walworth,  Ch. 

8UCH  CONDXXKATION  IS  HXLD  CONCLUSIVX  AOAINSI  ALL  THS  WORU),   in  the 

courts  of  England  and  the  United  States,  and  in  some  of  the  states,  not 
only  to  change  the  property,  but  to  preclude  direct  or  collateral  inquiry 
into  the  facts  upon  which  it  is  founded  in  the  courts  of  the  same  or  any 
other  countiy.     Per  Walworth,  Ch. 

ijr  ims  State,  the  Sentence  or  a  Fobeion  Coubt  or  Admibaltt  con- 
denming  property  as  lawful  prise  under  the  law  of  nations,  though  con- 
elusive  to  change  the  property,  is  only  prima  facie  evidence  of  the  facts 
upon  which  it  is  founded,  and  may  be  rebutted  by  proof  in  a  collateral 
action. 

SmsNCE  or  a  Fobeion  Admiralty  Coubt  Actino  as  a  Municipal  Coubt, 
and  not  as  a  prise  courts  condemning  a  vessel  for  a  violation  of  navigation 
laws,  is  not  even  prima  fade  evidence  of  a  breach  of  warranty  not  to  en« 
fftgb  in  illicit  trade  contained  in  a  policy  of  insurance  on  such  vessel, 
without  proof  of  the  law  alleged  to  have  been  violated. 

LAW  or  Nations  is  Judicially  Noticed  by  the  courts  of  all  civilized  coun« 
tries.     Per  Walworth,  Ch. 

FOBXEOH  MuNicirAL  Law8  MUST  BE  Pboted  like  other  facts.  Per  Walworth, 
Ch. 

Asubxd'b  Biobt  of  Abandonment  roB  an  Illegal  Caftube  is  not  af- 
fected by  the  supercargo's  neglect  to  put  in  a  claim  to  the  vesseL  Per 
Walworth,  Ch. 
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Exceptions  to  InrxBROOATOBiEa,  annexed  to  a  commiaaion  to  take  testimony, 
may  be  taken  at  the  triaL     Per  Spencer,  Senator. 

To  Makx  a  Dxcrkb  EvioxircB  or  the  Gbounss  npon  which  it  ia  baaed,  it 
must  appear:  1.  That  the  oonrt  had  jariadiotion.  2.  What  the  grmindi 
of  the  decree  were.    Per  Spencer,  Senator. 

Decoex,  Whin  iKsmiciENT  as  Etidenob. — ^A  decree  pronouncing  a  Tea- 
sel "  to  be  forfeited  and  loat  for  a  breach  of  aome  or  one  of  the  laws  re- 
lating to  trade  and  navigation  **  is  not  sufficiently  precise  to  be  entitled 
to  credit  aa  a  judicial  prooeeding,  and  will  not  be  aided  by  the  libeL 
Ptr  Spencer,  Senator. 

Violation  ov  some  Precise  Law  must  be  established  by  a  decree  of  con- 
demnation of  a  foreign  court  of  admiralty,  relied  upon  by  an  inaurer,  to 
prove  that  a  vessel  was  engaged  in  illicit  trade.    Per  Spenoer,  Senator. 

EsBOB  to  the  supreme  court  in  an  action  of  assumpsit  for  a 
total  loss  on  a  policy  of  insurance.  The  facts  appearing  on  the 
trial  below  are  reported  in  Francis  ▼.  Ocean  Insurance  Co.,  6 
Cow.  404.  The  policy  sued  on  contained  a  warranty,  ou  the  part 
of  the  assured,  against  damage  or  loss  which  might  ari»e  in  con* 
sequence  of  a  seizure  or  detention  for  or  on  account  of  any  illicit 
or  prohibited  trade,  etc.  It  appeared  that  the  plaintiff,  the 
owner  of  the  vessel,  was  a  British  subject;  that  the  yessel  was 
insured  for  a  voyage  from  Middletown,  Connecticut^  to  one  or 
more  islands  in  the  West  Indies;  that  she  sailed  on  said  Toya|^ 
under  the  British  flag  with  Bobert  Garrick,  a  British  subject,  aa 
master,  and  a  British  register;  that  she  had  been  repaired  at 
Middletown,  but  for  less  than  fifteen  shillings  per  ton;  thai 
>Ybile  standing  off  and  on  the  port  of  St.  Johns,  in  Antigna» 
to  try  the  market,  about  December  26,  1827,  Thomas  Francis, 
another  British  subject,  being  supercargo,  she  was  seized  by  the 
British  ship  Antelope,  and  libeled  and  condemned  in  the  court 
of  vice-admiralty  at  Antigua;  that  the  supercargo  intended  to 
make  a  defense,  but  was  prevented  from  doing  so  by  being  mis- 
informed of  the  time  and  place  of  the  hearing;  and  that  when 
seized  the  vessel  had  among  her  papers  a  license  from  the  Brit- 
ish consul  at  New  York  to  complete  her  crew  with  seamen  not 
British;  that  all  the  papers  were  filed  in  the  vice*admiralty  court, 
but  the  registrar  who  was  examined  on  commission  could  give  no 
account  of  said  license,  whereupon  the  plaintiff,  against  the  ob> 
jection  of  the  defendants,  was  allowed  to  give  parol  evidence  of 
the  contents.  By  the  libel  and  sentence,  which  were  proved  by 
the  plaintiff  under  commission,  it  appeared  that  the  vessel  was 
captured  and  libeled:  1.  As  importing  goods,  etc.,  not  being  a 
British  vessel,  or  manned  with  a  crew  three  fourths  British,  con- 
trary to  the  British  statute.  2.  As  importing  goods  prohibited 
by  statute.    3.  As  having  been  repaired  at  Middletown  to  an 
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amount  exceeding  fifteen  shillings  per  ton,  and  yet  importing 
Croods  contrary  to  said  statute,  etc.  The  decree  recited  that  no 
claim  to  the  vessel  had  been  interposed,  and  condemned  both 
▼essel  and  cargo  as  forfeited  *'  for  a  breach  of  some  or  one  of 
the  laws  relating  to  trade  and  navigation. "  It  was  admitted  that 
no  preliminary  proof  of  the  assured 's  interest  was  furnished  to 
the  defendants,  but,  on  presenting  the  other  preliminary  proofs, 
the  defendants  answtered  that  "  they  would  not  settle  ihe  claim 
in  any  way.''  It  further  appeared  that  the  plainti£F,  at  consid- 
erable expense,  prosecuted  a  claim  before  the  lords  commission- 
ers of  the  British  treasury  for  the  proceeds  of  the  ship,  and  that 
they  made  an  order  restoring  the  net  proceeds.  Verdict  for  the 
plaintiff  for  eight  thousand  dollars,  upon  which  a  judgment  was 
rendered  in  his  favor  in  the  supreme  court.  To  reverse  that 
judgment  this  writ  of  error  was  sued  out.  The  questions  aris- 
ing in  the  court  of  errors  are  sufficiently  stated  in  the  opinion 
of  the  chancellor. 

O.  Oriffin  and  D.  B.  Ogden^  for  the  plainti£b  m  error. 

W.  Betta  and  J.  Duer,  for  the  defendants  in  error. 

The  Chahoellob.  In  the  documents  exhibited  as  preliminary 
proofs,  the  interest  of  Basil  Francis  was  distinctly  stated.  The 
insurers  made  no  objection  that  there  was  not  sufficient  proof 
of  interest,  but  put  their  refusal  to  pay  on  the  ground  that  they 
were  not  liable  for  the  loss.  That  was  a  waiver  of  any  further 
preliminary  proof  of  the  interest  of  the  assured,  and  brings 
thia  case  directly  within  the  decision  of  the  supreme  court  in 
VoB  V.  Bobmaon,  9  Johns.  192.  Neither  is  there  any  validity  in 
the  objection  to  the  answers  of  the  master  to  the  eleventh  and 
twelfth  interrogatories.  He  testified  that,  so  far  as  his  knowl- 
edge extended,  the  voyage  was  fair  and  lawful;  that  the  vessel 
was  regularly  cleared;  that  he  knew  nothing  of  any  illicit  trans- 
aetiona  on  the  voyage;  and  that  she  was  not  engaged  in  any 
illicit  trade  while  he  commanded  her.  This  was  not  swearing 
to  the  law,  but  to  the  facts.  If  the  witness  had  no  reason  to 
believe  the  trade  was  illicit  or  unlawful,  his  answers  to  the  in- 
terrogatories were  correct  and  proper.  If  there  were  any  facts 
within  his  knowledge  which,  in  contemplation  of  law,  would 
render  the  trade  illegal,  the  insurers,  by  proper  cross-interroga- 
tories, might  have  drawn  out  those  facts,  and  thus  have  re- 
stricted his  general  answers. 

Whether  it  was  necessary  for  the  assured  to  give  anything 
more  than  general  evidence  of  the  brig's  being  regularly  docu- 
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menied  as  a  British  Tessel,  before  some  doubt  was  thrown  on 
the  subject  by  the  opposite  party,  is  a  question  which  does  not 
appear  to  have  been  distinctiy  settled.  Marshall  says:  "  In  the 
ease  of  a  warranty  that  the  thing  insured  is  neutral  property,  it  is 
usual  at  the  trial  to  give  general  evidence  of  the  truth  of  that 
warranty,  and  leave  it  to  the  defendants  to  falsify  it,  or  prove  a 
breach  or  forfeiture  of  it: "  2  Gondy's  Marshall,  714.  In  the  case 
of  Coolidge  v.  The  New  York  Fire  Insurance  Company,  14  Johns. 
808,  the  only  evidence  produced  to  prove  the  interest  of  the 
plaintiff,  and  to  show  that  the  vessel  was  documented  as  an 
American  ship,  was  a  certified  copy  of  the  register.  The  court 
decided  that  such  a  copy  was  not  legal  evidence,  and  that  a 
sworn  copy  should  have  been  produced.  No  general  proof  waa 
offered,  and,  of  course,  the  question  whether  the  onus  of  show- 
ing the  particular  defect  in  the  documenting  of  the  vessel  lay 
on  the  defendants,  did  not  arise. 

In  the  case  of  Ludlow  v.  The  Union  Insurance  Company^  2 
Serg.  &  B.  119,  the  supreme  court  of  Pennsylvania  decided 
that  under  the  warranty  of  neutral  property,  it  was  sufficient 
for  the  plaintiff,  in  the  first  instance,  to  give  general  evi- 
dence of  neutrality,  leaving  it  to  the  defendants  to  show  probable 
cause  to  suspect  that  the  necessaxy  papers  were  wanting;  after 
which  the  burden  of  proof  would  be  thrown  upon  the  plaintiff*. 
It  is  also  doubtful  whether  the  objection  to  the  parol  evidence 
of  the  consular  certificate  was  raised  on  the  trial.  The  only 
objection  stated  in  the  bill  of  exceptions  is  that  which  waa 
made  to  the  reading  of  Sayre's  affidavit,  annexed  to  the  record 
of  the  proceedings  in  the  admiralty  court.  Independent  of 
that  affidavit,  I  think  there  was  sufficient  evidence  of  the  loss 
of  the  paper  to  allow  parol  evidence  of  its  contents  to  be 
given.  Thomas  Francis,  the  supercargo,  was  dead;  his  brother 
Charles  testified  that  he  procured  the  certificate  or  license  from 
the  British  consul,  and  delivered  it  to  his  brother  Thomas  two 
days  before  the  vessel  sailed;  that  his  brother  put  it  into  a  tin 
box  with  the  ship's  register,  and  that  it  was  taken  possession  of 
by  the  captors.  The  reasonable  presumption  is  that  this  oertifi* 
cats,  with  all  the  other  ship's  papers,  was  deposited  with  the 
registrar  of  the  court,  according  to  the  usual  practice  in  such 
cases.  The  registrar  testifies  that  after  a  careful  and  diligent 
search,  the  only  proceedings  which  have  come  to  his  hands  axe 
those  which  are  annexed  to  his  deposition.  It  can  not  be  nec- 
essary, in  this  case,  to  examine  the  question  how  far  a  person  is 
bound  by  the  legislative  or  even  the  executive  acts  of  the  gov- 
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emment  to  which  he  belongs.  Although  the  judges  of  the 
king's  bench,  in  the  recent  case  of  Campbell  v.  InneSy  4  Barn.  & 
Aid.  423,  appear  to  have  discarded  the  liberal  doctrines  held  by 
Chief  Baron  Thompson  in  BoieU  v.  Meyer,  5  Taunt.  824, 1  be- 
lieve it  has  never  before  been  contended  that  a  person  not  a 
party  to  the  suit  was  conclusively  bound  by  the  judgment  of  a 
foreign  tribnnal,  merely  because  he  was  the  subject  of  the  gov- 
ernment under  which  that  tribunal  was  organized.  It  is  a  gen- 
eral principle  of  the  common  law  that  the  judgment  of  a  court  of 
competent  jurisdiction  is  binding  and  conclusive  against  all  the 
parties  to  the  suit,  and  can  never  be  reviewed  in  a  collateral  ac- 
tion in  any  of  the  courts  of  the  same  state  or  country.  And  the 
same  rule  applies  to  the  decisions  of  the  exchequer,  instance 
court  of  admiralty,  and  other  courts  proceeding  in  rem  for  the 
condemnation  of  property  seized  as  forfeited.  In  all  such 
cases  the  sentence  of  condemnation  is  final  and  couclusive  to 
change  the  property;  and  the  question  of  forfeiture  can  not  be 
inquired  into  collaterally  in  any  other  court  of  the  country  where 
Buch  condemnation  took  place:  Scott  v.  Shearman,  2  W.  Bl. 
977;  Duchess  of  KingOon's  case,  11  State  Trials,  261;  Eoyt  v. 
Oelstcn  ds  Schenck,  13  Johns.  141. 

There  is  another  class  of  cases  growing  out  of  the  decisions  of 
admiralty  courts  when  proceeding  as  prize  courts,  agreeably  to 
the  law  of  nations.     lu  all  such  cases,  the  decisions  of  the  court 
condemning  a  vessel  or  cargo  as  a  good  and  lawful  prize,  is  con- 
dosive  to  change  the  property,  and  can  never  be  inquired  into 
collaterally  in  any  of  the  courts  of  the  country  under  whose 
jurisdiction  such  condemnation  took  place.     It  has  also  been 
decided  in  the    supreme  court    of    the  United    States,   and 
in   some  of  our  sister  states,  as   well   as  in  England,   that 
the   sentence  is  final  and  conclusive  against  all  the  world, 
not   only  to  change  the  property,   but  as  to    the  facts   on 
which   the  condemnation   was  founded,  and  that  neither  can 
be  examined  either  directly  or  collaterally  by  the  courts  of  any 
other  country:   Cronsdon  v.  Leonard,  4  Granch,  434;^  Demp- 
sey  V.  Insurance  Company  of  Pennsylvania,  1  Binn.  299,  note; 
Baxter  v.  The  New  England  Marine  Insurance  Company,  6  Mass. 
277  [4  Am.  Dec.  125];  Stewart  v.   Warner,  1  Day,  143  [2  Am. 
Dec.  61].     This  court,  however,  has  adopted  a  different  rule, 
which  must  now  be  considered  as  the  settled  law  of  this  state. 
It  is,  that  the  sentence  of  a  foreign  court  of  admiralty,  condemn- 
ing the  property  as  a  good  and  lawful  prize,  according  to  the 

1.  Crowiaony,  Leonard,  4  Cranch,  434 
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law  of  nations,  is  conclusiTe  to  change  the  piopertj,  bat  is  only 
prima  facie  eTidenoe  of  the  facts  on  which  the  condemnation 
purports  to  haTe  been  founded;  and  in  a  coUateial  action,  such 
evidence  may  be  rebutted  by  showing  that  no  such  facts  did,  in 
reality,  exist:  Vanderheuve  t.  Oniied  Ins.  Co.,  2  Johns.  Cas.  451 
11  Am.  Dec.  180];  New  York  Fireman  Ins.  Co.  y.  De  Wo^,  2  Cow. 
56. 

If  the  decisions  of  prize  courts,  acting  under  the  law  of  na- 
tions, are  only  prima  facie  evidence  of  the  facts  on  which  those 
decisions  are  founded,  there  can  be  no  good  reason  why  the  de- 
cision of  a  foreign  court,  founded  upon  the  allied  Tiolation  of 
some  municipal  regulation,  should  be  more  conclusiTe.  It  is 
admitted  that  the  judgment  of  a  foreign  municipal  court,  even 
between  the  same  parties,  where  a  suit  is  brought  directly  upon 
that  judgment,  is  not  conclusive,  but  only  prima  facie  evidence 
of  the  indebtedness.  And,  surely,  there  can  be  no  good  reason 
why  it  should  be  more  conclusive  in  a  collateral  action  between 
parties  who  have  never  appeared  or  submitted  their  rights  to  the 
decision  of  such  foreign  tribunal.  The  instance  court  of  admi- 
ralty, in  Antigua,  which  condemned  the  brig  Frances,  was  not 
acting  as  a  prize  court  under  the  law  of  nations,  but  merely  as  a 
municipal  court,  to  cany  into  effect  the  British  navigation  lawa. 
To  show  a  breach  of  the  warranty  in  the  policy,  even  primafade, 
by  the  decree  of  condemnation,  it  was  incumbent  on  the  in- 
surers  to  prove  the  existence  of  the  law  allied  to  have  been 
broken.  The  decree  of  condemnation,  even  in  prize  causes,  does 
not  establish  the  law,  but  Ib  merely  the  decision  of  the  court  that 
the  facts  established  rendered  the  property  a  lawful  prize,  agree- 
ably to  the  law  of  nations.  The  courts  of  all  civilized  countriee 
will  judicially  take  notice  what  that  law  is;  and  if  it  appear  by 
the  proceedings  in  the  prize  court  that  the  condemnation  was 
not  for  a  breach  of  the  law  of  nations,  it  will  not  be  considered 
as  binding  upon  the  courts  of  other  countries,  upon  the  question 
of  neutrality:  PoUard  v.  Bell,  8  T.  B.  434.  But  we  can  not  judi- 
cially notice  the  municipal  laws  of  foreign  countries;  they  must 
be  proved  like  other  facts.  In  this  case,  if  the  proceedings  of 
municipal  courts  were  evidence  of  the  existence  of  the  laws  on 
which  they  purport  to  be  founded,  there  was  no  evidence  of  the 
breach  of  warranty  which  is  not  completely  rebutted  by  the  tes- 
timony on  the  part  of  the  assured.  The  bbel  charged  that  the 
brig,  being  an  English  vessel,  had  become  forfeited,  because 
she  had  imported  goods,  wares,  and  merchandise  into  the  port 
of  St.  Johns,  in  the  island  of  Antigua,  by  way  of  merchandise. 
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oontraxy  to  the  form  of  the  statute;  and  the  jadge  pronounced 
the  Teasel  and  cargo  forfeited  and  lost  for  a  breach  of  some  or 
one  of  the  laws  relating  to  trade  and  navigation.  Admitting 
there  was  a  law  of  England  subjecting  the  vessel  and  cargo  to 
forfeiture  for  the  causes  alleged  in  the  libel,  the  evidence  pro- 
duced on  the  trial  of  this  cause  showed  conclusively  that  no 
such  cause  of  forfeiture  existed.  The  vessel  was  bound  to  tbe 
Windward  islands  and  a  market.  The  captain  testifies  that  he 
was  standing  off  and  on  the  port  of  St.  Johns  to  try  the  market, 
and  that  at  the  time  of  capture,  the  brig  had  not  touched  at  any 
place,  or  broken  bulk,  or  exchanged  or  delivered  anything  out, 
or  received  anything  on  boai'd  after  leaving  America. 

In  any  view  of  this  case  there  is  no  legal  evidence  of  the 
breach  of  the  warranty,  either  as  to  the  character  of  the  vessel,  or 
against  seizure  or  detention  on  account  of  illicit  or  contraband 
trade.  The  assured  having  a  perfect  right  to  abandon  in  con- 
sequence of  the  illegal  capture,  the  neglect  of  the.  supercargo 
to  put  in  a  claim  did  not  aSeoi  the  right  of  abandonment:  Gar- 
dere  v.  The  Columbian  Ina.  Co.,  7  Johns.  514.  It  may  have 
been  the  duty  of  the  mf»ter,  as  the  agent  of  all  concerned,  to 
take  the  necessary  steps  to  prevent  a  condemnation  by  default; 
but  under  the  circumstances,  a  sufficient  excuse  is  shown  for 
the  omission  of  both  the  supercargo  and  master  in  not  putting 
in  a  claim.  I  think  the  decision  of  the  supreme  court  was 
oorrect,  and  that  the  judgment  should  be  affirmed. 

Spenobb,  Senator.  The  first  point  urged  by  the  plaintiffs  in 
error,  that  there  was  not  sufficient  preliminary  proof  of  interest 
in  the  assured  to  warrant  a  recovery,  is  fully  and  satisfactorily 
answered  in  the  opinion  of  the  supreme  court.  The  testimony 
of  Charles  Francis,  which  is  uncontradicted  and  unexplained, 
phows  that  the  president  of  the  Ocean  insurance  company  not 
only  absolutely  refused  to  settle  the  claim  in  any  way,  but  that 
he  pat  that  refusal  upon  a  specific  ground,  viz. ,  that  the  account 
"  had  been  adjusted  and  settled  by  a  receipt  on  a  previous  in- 
surance." By  this  declaration  of  the  authorized  agent  of  the 
plaintifb  in  error,  the  interest  of  the  defendant  in  the  property 
insuzed  was  not  only  admitted,  but  was  alleged  to  have  been 
recognized,  and  his  claim  satisfied.  If  even  silence  is  a  waiver 
of  the  necessity  of  producing  preliminary  proof,  as  would  ap- 
pear from  1  Johns.  280,  surely  this  recognition  of  interest  in 
the  claimant  must  forever  preclude  the  adverse  party  from  de- 
nying it. 

The  second  pcHut  presents  an  objection  to  the  answers  of 
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Bobert  Garrick  to  the  eleventh  and  twelfth  interrogatories. 
One  of  the  answers  given'  by  the  supreme  court,  that  the  ob- 
jection comes  too  late,  and  that  exceptions  should  have  beeo 
taken  to  the  interrogatories,  is  not  satisfactory  to  my  miod. 
The  practice  of  taking  depositions  by  a  commission  to  which 
interrogatories  are  annexed,  is  borrowed  from  the  equity  courts. 
In  those  courts  a  motion  to  suppress  the  answers  to  interroga- 
tories, on  objections  to  their  form,  is  common,  and  after  publi- 
cation they  are  referred  to  a  master  to  report  upon  the  excep- 
tions: 1  Harrison,  355.  An  analogous  practice  in  courts  of  law 
would  leave  the  interrogatories  open  to  exception  after  the 
testimony  was  taken.  If  exceptions  are  to  be  made  to  the 
decision  of  the  judge  who  settles  the  interrogatories,  either 
party  must  necessarily  possess  the  right  of  appealing  from  that 
decision.  This  appeal  must  be  determined  before  the  deposi- 
tion of  the  witness  can  be  properly  taken,  and  consequently 
the  whole  object  of  this  salutary  proceeding  to  obtain  and 
procure  testimony  is  effectually  defeated. 

A  distinction  is  made  by  Lord  Ellenborough,  in  4  Mau.  & 
Sel.  502,  between  depositions  taken  on  a  bill  filed  to  per- 
petuate testimony,  and  those  taken  in  a  cause  depending  in 
court.  In  the  latter  he  remarks  that  the  party  comes  with  his 
objection  fresh  at  the  trial.  That  case  seems  to  indicate  the  prao- 
tice  in  England  to  be  to  allow  exceptions  to  interrogatories  pro- 
posed in  the  progress  of  a  cause  to  be  made  when  the  answers  are 
offered  in  evidence.  Mr.  Dunlap,  the  writer  referred  to  by  the 
supreme  court,  is  not  sustained  by  any  authorities;  nor  do  his 
remarks  sustain  the  position  of  the  court  that  objections  can 
not  be  taken  at  the  trial.  In  point  of  fact,  the  practice  at  the 
circuits  has  been,  so  far  as  I  am  informed,  to  object  to  a  written 
interrogatory  at  the  same  time  and  with  the  like  effect  as  to  a 
verbal  question.  As  well  upon  authority  as  upon  the  reason  of 
the  case,  I  think  it  the  better  practice.  I  think,  therefore,  the 
exception  was  properly  taken  at  the  trial. 

But  the  validity  of  the  exception  itself  remains  to  be  in- 
quired into.  The  ground  of  the  exception  is,  that*  in  those 
answers  Garrick  testifies  to  a  question  of  law,  and  not  to  a 
fact.  The  answer  to  the  twelfth  interrogatory  is,  that  while  he 
commanded  the  vessel  she  was  not  engaged  in  any  illicit  trade 
with  any  power  or  powers.  Here  is  a  distinct  fact  asserted; 
and  it  ia  no  more  a  statement  of  law  than  any  other  assertion 
which  contains  a  legal  term.  How  was  the  interrogatory  to  be 
otherwise  answered  than  by  a  general  negative  ?  Was  Uie  wit- 
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ness  to  recapitulate  every  act  which  in  his  view  would  consti- 
inte  an  illicit  trade,  and  deny  each  separately  ?  With  regard  to 
the  answer  to  this  interrogatory,  the  objection  seems  to  me 
unfounded  in  point  of  fact.  The  answer  to  the  eleventh  in- 
terrogatory is  of  a  like  character:  ''As  far  as  his  knowledge 
wenty  the  voyage  and  the  trade  were  fair  and  lawful;  he  knew 
nothing  of  illicit  transactions  on  the  voyage."  These  are  facts 
of  which  he  speaks  distinctly  and  directly.  Had  the  opposite 
party  inquired  of  him  whether  particular  transactions,  specify- 
ing^ them,  had  occurred,  and  the  witness  had  answered  in  the 
affirmative,  or  if  he  had  himself  stated  any  particular  facts;  in 
either  case,  his  mere  opinion  of  legality  of  those  acts  would 
have  been  useless,  and  even  impertinent.  But  even  then  the 
inquiry  would  have  remained.  What  bearing  do  those  answers 
have  on  the  case  ?  As  testimony,  none  whatever;  as  law,  they 
would  have  been  ridiculous.  So,  in  this  case,  the  part  of  the 
answers  relating  to  facts,  is  evidence;  that  relating  to  law  is 
blank  paper. 

No  jury  could  be  misled,  and  certainly  no  court  could  be  gov- 
erned by  such  expositions  of  law.  This  point,  I  think,  also  en- 
tirely fails.  The  third  objection,  that  there  was  not  sufficient 
proof  of  the  loss  of  the  consular  certificate  to  entitle  the 
defendant  in  error  to  give  parol  evidence  of  its  contents,  is 
eatisfactoiily  answered  by  the  supreme  court,  and  no  addition 
would  increase  its  force.  There  is,  however,  a  ground  on  which . 
both  the  second  and  third  points  may  be  placed,  and  which  goes 
directly  to  the  merits  of  the  cause.  The  insured  is  not  held  to 
specific  proof  that  the  vessel  is  of  the  character  warranted. 
That  is  presumed  upon  the  general  proof,  and  the  insurer,  in 
ibis  as  in  all  other  cases  of  setting  up  the  breach  of  a  condition 
by  his  adversary  as  a  defense,  must  prove  that  breach,  or  at 
least  must  rebut  the  general  presumption  by  proof  on  his  part: 
2  Marsh.  714;  2  Serg.  &  B.  183.  Rejecting,  therefore,  the 
answers  of  Gtarrick  to  the  eleventh  and  twelfth  interrogatories, 
and  rejecting  the  proof  of  the  consular  certificate,  which  went 
to  show  the  vessel  was  manned  by  the  requisite  number  of 
British  seamen,  still  the  plaintiffs  in  error  are  in  no  better 
condition.  The  defendant  in  error  will  have  failed  to  prove 
the  innocence  of  the  voyage,  and  the  national  character  of  his 
vessel;  but  the  plaintiffs  in  error  will  not,  therefore,  have 
established  the  illegality  of  the  voyage,  or  the  breach  of  the 
warranty  respecting  the  vessel.  The  course  of  the  argument  on 
the  part  of  the  plaintiffs  in  error  seems  to  admit  the  principle 
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that  the  burden  of  proof  lay  on  them;  for  in  the  fifth  point 
they  urge  that  the  eentence  of  condemnation  of  the  court  at 
Antigua,  is  prima  facie  proof  that  the  vessel  had  been  guilty  of 
a  violation  of  the  British  liiws  concerning  trade  and  navigation. 

In  the  view  which  I  have  taken  of  this  case,  this  is  the  point 
which  should  naturally  be  next  considered.    It  can  not  be  de- 
nied that  the  judgment  or  decree  of  any  court  having  jurisdic- 
tion of  the  subject-matter,  is  evidence  of  the  grounds  upon 
which  it  was  rendered.     The  force  of  this  evidence,  whether 
presumptive  or  conclusive,  it  is  not  necessary  to  consider  in  this 
stage  of  the  inquiry.     But  from  the  terms  of  the  proposition, 
two  things  must  appear:    1.  That  the  court  had  jurisdiction; 
2.  The  ground  of  the  decree.     I  think  the  supreme  court  cor- 
rect in  their  conclusion,  that  this  vessel  was  within  the  juris- 
diction of  the  court  of  Antigua.     But  I  do  not  think  the 
grounds  of  the  determination  appear  with  sufficient  precision  to 
entitle  this  decree  to  any  respect  or  credit  as  a  judicial  proceed- 
iug.     It  pronounced  the  Snow  Frances  '^  to  be  forfeited  and  lost 
for  a  breach  of  some  or  one  of  the  laws  relating  to  trade  and 
navigation.'*    If  there  were  no  causes  set  forth  in  the  libel  or 
other  proceedings,  would  this  general  declaration  amount  to 
any  more  than  saying  that  the  vessel  was  condemned  for  some 
cause  or  other  ?    And  is  there  a  tribunal  in  Christendom  that 
would  recognize  a  document  in  such  terms,  as  a  judgment  ? 

Nor  does  a  reference  to  the  libel  help  the  alleged  adjudica- 
tion. The  court  of  Antigua  has  not  adopted  the  causes  set 
forth  in  the  libel,  as  the  grounds  of  its  judgment;  but  so  far 
from  it,  that  it  undertakes  to  set  out  its  own  grounds.  But  for 
the  purpose  of  the  argument,  suppose  it  fairly  to  be  inferred, 
because  the  libel  is  attached  to  this  judgment,  that  it  therefore 
furnishes  the  reasons  for  it,  yet  this  palpable  defect  will  not  be 
supplied;  for  the  libel,  as  justly  remarked  by  the  supreme  court, 
states  not  only  various,  but  inconsistent  causes  of  condemna* 
tion;  and  it  is  wholly  impossible  to  deduce  from  it,  in  connec- 
tion with  the  sentence,  the  specific  ground  of  condemnation. 
The  cases  cited  by  the  counsel  for  the  defendant  in  error,  and 
which  were  not  controverted,  seem  to  establish  beyond  a  doubt, 
that  where  the  insurer  seeks  to  defend  himself  on  the  ground 
that  the  vessel  has  been  engaged  in  an  illegal  trade,  and  offers 
the  sentence  of  a  foreign  court  to  establish  the  facts,  that  sen- 
tence must  establish  a  violation  of  some  precise  law.  Tested  by 
this  rule,  the  seutence  in  this  case  is  on  its  face  so  defectiTC, 
that  it  is  evidence  of  nothing.    There  is  another  principle  stated 
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by  the  supreme  court,  and  fully  supported  by  the  authorities 
cited,  that  the  fact  of  seizure  and  condemnation  is  not  alone 
sufficient;  but  that  the  law  which  is  alleged  to  have  been  violated 
by  au  illegal  trade,  must  be  produced  and  proved  by  the  in- 
surers relying  on  a  sentence  of  condemnation.  This  has  not 
been  done,  and  the  sentence  therefore  establishes  nothing.  I 
forbear  from  discussing  the  question,  whether  the  sentence  has 
or  has  not  been  successfully  impeached  by  the  facts  of  the  case. 
It  is  enough  that  it  was  not  in  itself  sufficient  to  sustain  the 
defense  of  the  insurers,  and  the  plaintiff  below  was  not  called 
upon  to  impeach  it  by  contradicting  its  alleged  grounds. 

This  view  disposes  of  the  sixth  point,  that  there  was  a  breach 
of  the  warranty  of  the  national  character  of  the  vessel.  The 
defendants  below  held  there,  as  they  held  here,  in  the  very 
terms  of  their  proposition,  the  affirmative  of  this  question.  They 
alleged  there  was  a  breach:  they  have  utterly  failed  to  prove  it» 
The  fourth  point  now  presents  itself  for  consideration,  viz.^ 
that  the  assured  can  not  recover  for  an  act  done  under  the  au- 
thority of  his  own  state.  But  how  does  it  appear  that  the  seiz- 
ure and  condemnation  were  under  the  authority  of  the  British 
government?  If  the  views  taken  in  considering  the  fifth  point 
are  correct,  we  are  without  any  evidence  on  the  subject.  We 
have  no  evidence  that  there  was  any  law  of  the  British  govern- 
ment prohibiting  the  importation  of  goods  on  board  a  vessel 
not  being  wholly  owned  by  a  subject  and  navigated  by  a  British 
master,  etc.,  which  is  the  first  ground  alleged  in  the  libel;  nor 
of  any  law  forbidding  the  importation  of  the  goods  specified  in 
the  second  ground;  nor  of  any  law  rendering  a  vessel  alien  on 
account  of  the  alleged  repairs  stated  in  the  third  count;  nor  of 
any  law  prohibiting  the  importation  of  the  enumerated  articles 
in  the  fourth  count,  from  the  United  States.  Are  we  to  be  sup- 
posed acquainted  with  the  municipal  regulations  of  trade  estab- 
lished by  England  without  their  having  been  proved  ?  In  the 
absence,  then,  of  this  proof,  which  the  plaintiffs  in  error  were 
inoontestably  bound  to  adduce,  we  have  no  right  to  say  that  the 
acts  of  the  officers  at  Antigua  were  authorized  by  their  own  gov- 
ernment; on  the  contrary,  the  legal  maxim,  that  that  which  is 
not  proved,  does  not  exist,  compels  us  to  say,  that  those  acts 
were  illegal  and  wholly  unauthorized.  The  question  of  law, 
therefore,  presented  by  the  fourth  point,  is  wholly  gratuitous, 
it  does  not  rise  in  the  case;  and  we  might  as  well  be  called 
upon  to  decide  the  validity  of  a  devise,  as  to  determine  that 
point.     Independent  of  the  general  objection  to  theorizing  and 
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Bpecalating  on  points  not  in  the  case  before  as*  there  is  a  pecul- 
iar satisfaction  in  being  relieved  from  the  investigation  and  de- 
cision of  this  point.  I  have  looked  into  it  snflBcientlj  to  dis- 
cover that  it  is  one  of  great  difficulty,  and  in  reference  to  which 
the  decisions  of  the  English  courts  can  not  be  relied  upon,  as 
well  from  their  own  contradictions,  as  from  the  peculiar  politi- 
cal principles  which  control  that  government  and  its  courts.  It 
is  identified  with  great  principles  of  civil  liberty,  and  with  the 
fundamental  doctrines  of  the  reciprocal  rights  and  duties  of 
governments  and  their  subjects,  which  have  furnished  themes 
for  copious  illustration  by  the  statesmen  and  jurists  of  the 
world.  Upon  all  these  questions,  the  statesmen  of  our  own 
country  have  maintained  opinions  which  have  been  combated 
by  those  of  foreign  countries,  but  which,  I  doubt  not,  will  one 
day  become  the  law  of  this  country.  At  present  it  is  as  on*- 
necessary  as  it  would  be  presumptuous  in  me  to  attempt  to  as- 
certain and  define  the  existing  law  in  respect  to  the  question, 
how  far,  and  in  what  cases,  a  citizen  is  bound  to  look  to  hifl 
own  government  only  for  redress  for  injuries  committed  by  the 
judicial,  legislative,  or  executive  departments  within  the  scope 
of  their  authority. 

The  seventh,  and  only  remaining  point,  did  not  seem  to  be 
much  pressed  on  the  argument.  It  is  not  perceived  how  a  fail- 
ure by  the  agent  of  the  assured  to  interpose  a  defense,  after  the 
loss  had  actually  occurred,  can  in  any  way  affect  the  claim  for 
a  total  loss.  The  case  in  7  Johns.  514,  seems  decisive  against 
the  objection.  Other  objections  were  suggested  in  the  course 
of  the  argument,  which  it  is  not  deemed  necessary  to  notice, 
because  they  were  not  made  at  the  trial,  do  not  appear  on  the 
bill  of  exceptions,  and  related  to  supposed  defects  in  testimony, 
which  might  have  been  supplied  at  the  time  if  the  objection 
had  been  made. 

I  am  of  opinion  that  the  judgment  of  the  supreme  court 
ought  to  be  affirmed. 

This  being  the  unanimous  opinion  of  the  court,  it  was  there- 
upon ordered  and  adjudged  that  the  judgment  of  the  supreme 
court  in  this  cause  be  affirmed,  and  that  the  plaintiffs  in  enor 
pay  to  the  defendant  in  error  his  costs  and  charges  in  and  about 
his  defense,  in  this  court  to  be  taxed,  and  that  the  reoord  be  re- 
mitted, etc. 


FoBsioN  JuDGMXNTS,  EiviCT  01.^ — See  on  this  point  the  note  to  Mmtkt  v. 
Ameryt  1  Am.  Deo.  324. 


Dec.  1828.]  Campbbll  v.  Stakes.  561 

As  TO  THB  CONOLUSIVXirESS  OF  JUDOHBNTS,  OENXRALLT,  860  he  Oum  T. 

Gawfemeur^  1  Am.  Deo.  121;  BeU8  v.  Starr,  13  Id.  94;  Kilh^er  v.  Herr^  17 
Id.  65a 

PoBKOV  Laws,  Pboof  of. — ^For  an  extended  examination  of  this  subject, 
see  StcUe  v.  TwUti/,  11  Am.  Dea  779,  and  the  note  thereta  See,  also,  Boggt 
x.Reed^  12  Id.  482;  Hunter  y.  Fuleher,  16  Id.  738,  and  casse  dted  in  the  note 
thereto.  « 

Thb  Priitcxpal  Cass  is  Cited  in  Anuriean  Inauranee  Co.  v.  Cattell,  4 
Wend.  86,  with  respect  to  the  evidence  necessary  to  establish  the  condemna- 
tion of  a  vessel  under  certain  circumstances;  and  in  jEtna  Fire  Ins,  Co,  v.  Ty^ 
ler,  16  Wend.  401;  Rogers  v.  Traders*  Ins.  Co,,  6  Paige,  586,  and  Miller  v. 
Eagle  Life  and  HenWh  Ins.  Co.,  2  K  D.  Smith,  286,  on  the  point  that  wher« 
thcare  is  a  defect  in  the  preliminary  proofs  of  interest,  etc,  but  the  insurers 
do  not  object  on  that  ground,  the  defect  is  deemed  waived: 
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[2  WXNDSLL,  187.J 

IVJURT  BT  iKFAirr  TO  Heeued  Hobsx,  Remedy  fob. — ^Trespass,  and  not 
case,  is  the  proper  remedy  where  an  infant,  having  hired  a  horse,  uses 
him  with  such  violence  and  cruelty  that  he  dies. 

If  Cask  is  Bbouobt  for  such  an  Injubt,  it  affirms  the  hiring,  and  the 
plea  of  infancy  is  a  good  defense. 

GoBTBAor  OF  AN  Infaut  IS  NOT  VoiD,  but  voidable,  at  his  election. 

Tbksfass  will  not  Lib  fob  Babe  Nbolegt  et  an  Infant  or  adult  to  us* 
a  faired  animal  with  ordinary  care^  to  protect  him  from  injury,  and  re- 
tom  him  as  agreed  upon. 

Willful  and  Positivb  Aoi  bt  an  Infant  in  such  a  case  amounting  to  an. 
election  to  disaffirm  the  contract,  entitles  the  owner  to  immediate  pos- 
session. 

Fob  a  Willful  and  Intentional  Injubt  et  an  Infant  to  a  horse  hired 
by  him,  trespass  will  lie. 

Plea  of  Infanot  in  such  case,  with  an  averment  that  the  injury  occurred 
through  the  defendant's  unskillfulness  and  want  of  knowledge,  discre* 
tion,  and  judgment  in  driving  said  animal  while  bailed  to  him,  would  be 
a  good  answer  to  the  action,  but  without  such  averment,  the  injury  will 
be  presumed  willful,  and  will  amount  to  an  election  to  disaffirm  the 
contract. 

RiORT  TO  Bbino  Ebbob  Waived  bt  Amendment.— Where,  after  a  judg- 
ment in  a  party's  favor  has  been  reversed,  he  elects  to  amend  his  plea, 
he  waives  his  right  to  bring  error  on  the  judgment  of  reversal  founded 
on  the  original  pleadings. 

VEBDiCfT  Dff  1SB  SuPBEMS  CouBT  WHICH  IS  Befeotivb,  in  uot  finding  OB 
ooe  of  the  issues  presented  by  the  pleadings,  can  not  be  taken  advantage 
of  in  the  court  cf  errors,  if  not  first  brought  directly  to  the  notice  of  the 
supreme  court,  by  motion  in  arrest  of  judgment,  or  otherwise. 

OouxT  OF  Erbobs  is  SrmcTLT  AN  Appellate  Goubt,  and  can  only  cor- 
rect erroneons  decisions  c^  inferior  tribunals  on  questions  actually  pre* 
sented  to  them. 
Am,  Dbo.  Vol.  XZZ--6G 
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ILLI04L  JUDOMKHT  AcnTALLT  BeNDXBXD  JX  A  GOUBT  OF  LaW  OB  ft  qilM> 

turn  directly  before  it^  will  not  be  soBtained  in  the  oonrt  of  enon,  merely 
becanee  the  party  failed  to  nige  every  valid  objection  against  it  on  hia 
aigoment  in  the  oonrt  below,  but  a  more  stringent  mle  pravails  on  ap- 
peals from  ohanoery. 
What  mat  bx  Allbokd  is  Abbist  of  Judoxxnt. — ^Any  matter  on  the 
record  which  might  be  assigned  for  error  after  judgment^  may  be  alleged 
in  arrest  of  judgment,  and  an  erroneons  deoisioQ  thereon  reviewed  in  the 
oonrt  of  errors. 


Ebbob  to  the  supreme  oonrt  in  an  action  of 
bronght  in  the  conrt  of  common  pleas  against  Samuel  and 
Thomas  Campbell  for  driving  a  certain  mare  belonging  to  the 
plaintiff  with  such  violence,  and  so  whipping  and  cruelly  treat- 
ing her,  that  she  died.  Samuel  Campbell  was  alone  served, 
and  appeared  by  guardian.  Pleas:  1.  Noncul.;  2.  That  the 
mare,  at  the  time  of  the  alleged  injury,  was  in  the  possession  of 
the  defendants  on  a  contract  of  bailment  and  letting  to  him, 
and  that  at  the  time  of  the  contract,  as  well  as  of  the  alleged 
trespass,  the  defendants  were  both  infants  under  the  age  of 
twenty-one.  On  demurrer  to  the  second  plea  and  joinder,  the 
court  of  common  pleas  gave  judgment  for  the  defendant.  On 
writ  of  error,  removing  the  record  into  the  supreme  court,  that 
judgment  was  reversed,  and  judgment  given  for  the  plaintiff 
for  costs,  and  a  venire  de  novo  awarded.  Afterwards,  on  leave 
obtained,  the  defendant  amended  his  second  plea,  so  that,  after 
averring  that  the  mare  was  in  the  defendant's  possession  under 
.a  contract  of  bailment,  etc.,  alleged  that  the  supposed  beating, 
over-driving,  etc.,  occurred  through  the  unsldllfulness,  want  of 
knowledge,  discretion,  and  judgment  of  the  defendants,  and 
that  after  the  termination  of  the  contract  she  was  returned  to 
the  plaintiff  in  full  life,  concluding  with  an  averment  of  the  de- 
fendant's infancy,  as  in  the  original  plea.  The  plaintiff  replied 
precludi  non,  because  the  defendant,  of  his  own  wrong,  and 
without  cause  by  him  in  his  plea  alleged,  did,  with  force  and 
arms,  commit  the  said  trespass,  etc.,  and  further,  that  at  the 
time,  etc.,  the  defendant  was  of  full  age,  etc.  The  jury,  at  the 
circuit,  found  the  defendant  guilty  of  the  trespass  laid  to  hia 
charge,  etc.,  and  assessed  the  damages,  but  took  no  notice  of 
the  issue  of  infancy.  Judgment  in  the  supreme  court  in  favor 
of  the  plaintiff  on  this  verdict,  to  reverse  which  this  writ  of 
error  was  brought  by  John  Campbell,  the  administrator  of 
Campbell,  defendant,  now  deceased.  There  was  a  general 
assignment  of  error  that  the  declaration  was  insufficient,  etc.. 
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and  also  a  special  assignment  of  error,  in  reversing  the  judg- 
ment of  the  common  pleas.    Plea,  in  nuUo  est  erratum. 

cTI  Piatt,  for  the  plaintiff  in  error,  claimed:  1.  That  the  ver- 
dict was  defective,  and  would  not  support  the  judgment,  be- 
cause there  was  no  finding  on  the  issue  as  to  the  defendant's 
infancy;  2.  That  the  mare  having  been  in  the  possession  of  the 
defendant  under  a  contract  of  bailment  at  the  time  of  the  in- 
jury, the  plaintiff  had  neither  actual  nor  constructive  posses- 
sion, and  could  not,  therefore,  maintain  trespass,  but  that  the 
remedy,  if  any,  was  by  a  special  action  on  the  case:  Bac.  Abr., 
Trespass,  B;  Bro.  Abr.,  Action  on  the  Case,  pi.  99;  Id.  Tres- 
pass, pi.  295,  327;  18  Johns.  414;  1  Chit.  PI.  167;  8.  That  no 
action  would  lie  in  this  case  on  account  of  the  infancy  of  the 
defendant:  Jennings  v.  Bundall,  8  T.  B.  885;  Bing.  on  Inf.  and 
Cov.  Ill;  and  the  injury  having  been  done  in  the  exercise  of 
rights  conferred  by  the  contract  of  bailment,  the  plea  of  in- 
fancy could  be  interposed,  and  the  defendant  could  not  be  de- 
prived of  this  privilege  by  changing  the  form  of  the  action: 
Oreen  v.  Greenback,  2  Marsh.  485;  1  South.  87. 

c/l  Anihon,  for  the  defendant  in  error,  insisted:  1.  That  the 
defendant,  by  electing  to  amend  his  plea,  had  waived  his  right 
to  object  to  the  reversal  of  the  judgment  on  the  original  plead- 
ings; 2.  That  the  verdict  was  not  defective,  because  the  find- 
ings of  guilty  applied  to  both  issues;  that,  if  it  was  defective,  it 
was  cured  by  the  statute  of  jeofails,  and  that,  in  any  events  the 
defendant  not  having  made  the  objection  in  the  supreme  court, 
conld  not  agitate  the  question  here:  2  Cow.  46;  2.  That  tres- 
pass was  the  proper  form  of  action,  the  destruction  of  the  prop- 
erty being  a  disaffirmance  of  the  contract;  8.  That  an  infant 
was  liable  for  torts,  citing  cases  referred  to  by  Marryat  arguendo, 
in  8  T.  B.  835;  Peake  N.  P.  223;  1  Esp.  Cas.  172;  1  Nott  & 
McC.  199  [Word  v.  Vance,  9  Am.  Dec.  683];  Vasse  v.  Smith,  6 
Granch,  226. 

The  Chascsllob.  The  first  point  made  by  the  plaintiff  is, 
that  the  action  should  have  been  case,  and  not  trespass.  If 
the  object  of  this  point  is  to  support  tbe  first  error  assigned,  to 
wit,  that  the  declaration  is  insufficient,  it  certainly  can  not  be 
sustained.  The  declaration  is  in  tbe  ordinary  form  of  a  declara- 
tion in  trespass,  and  I  can  see  no  objection  to  it,  either  in  form 
or  substance.  But  I  presume  this  point  was  intended  to  apply 
to  the  case  made  by  the  special  plea  of  the  defendant  in  the 
court  below.    I  am  satisfied  an  action  on  the  case  can  not  be 
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madntainad  agsinst  an  infant  under  aoGh  drenmstanees.  If  the 
infant  was  liable  at  all,  tvespaes  was  the  proper  form  of  action. 
An  action  on  the  case  necessarily  supposes  the  defendant  to 
have  a  right  to  the  possession  of  the  property  under  the  con- 
tract of  hiring,  at  the  time  the  injury  is  committed.  Indepen- 
dent of  the  contract  of  hiring,  the  defendant  would  have  nc 
right  to  the  possession,  and  trespass  would  be  the  proper  remedy. 
If  the  plaintiff  declares  in  case,  he  affirms  the  contract  of  hiring, 
and  the  plea  of  infancy  is  a  good  defense  to  such  an  action;  for 
he  can  not  affirm  the  contract,  and  at  the  same  time,  by  alleging^ 
a  tortious  breach  thereof,  deprive  the  defendant  of  his  plea  of 
infancy.  The  cases  of  Jennings  t.  EundaU^  8  T.  B.  335,  and 
Green  v.  Oreenbanh,  4  Eng.  Com.  Law  Eep.  375;^  2  Marsh. 
^5,  were  cases  of  that  description.  The  contract  of  an  infant 
is  not  void,  but  is  voidable  at  the  election  of  the  infant. 
If  a  horse  is  let  to  him  to  go  a  journey,  there  is  an  implied 
promise  that  he  will  make  use  of  ordinary  care  and  diligence 
to  protect  the  animal  from  injury,  and  return  him  at  the  time 
agreed  upon.  A  bare  neglect  to  do  either,  would  not  subject 
'him  or  an  adult  to  an  action  of  trespass,  the  contract  remaining^ 
'  in  full  force.  But  if  the  infant  does  any  willful  and  positive  act, 
which  amounts  to  an  election  on  his  part  to  disaffirm  the  coi^ 
tract,  the  owner  is  entitled  to  the  immediate  possession.  If  he 
willfully  and  intentionally  injures  the  animal,  an  action  of  tree- 
pass  lies  against  him  for  the  tort.  If  he  should  sell  the  horse, 
an  action  of  trover  would  lie,  and  his  infancy  would  not  pro- 
tect him.  The  case  of  Vasae  r.  Smith,  in  the  supreme  court  of 
vthe  United  States,  6  Cranoh,  226,  was  decided  upon  this  principle. 
The  special  plea  in  the  court  of  common  pleas  was  defectire 
In  not  averring  the  fact,  which  was  afterwards  inserted  in  the 
amended  plea,  that  the  injury  complained  of  occurred  in  the  act 
ol  driving  the  mare  through  the  unshillfulness  and* want  of 
knowledge,  discretion,  and  judgment  of  the  defendant.  With 
that  averment,  I  think  the  plea  of  infancy,  with  the  contract  of 
hiring,  would  have  been  a  complete  answer  to  the  action.  Bat 
without  such  averment  I  think  the  court  were  bound  to  presume 
it  was  a  willful  injury,  which  would  amount  to  an  election  by 
the  infant  to  disaffirm  the  contract.  I,  therefore,  am  of  opinion 
that  the  judgment  of  the  supreme  court  on  the  pleadings  se 
they  stood  was  correct.  I  am  also  of  opinion  that  the  defendant 
in  the  court  below,  by  electing  to  amend  his  pleadings,  irsiTed 
his  right  to  bring  a  writ  of  error  on  the  judgment 

1.    4  Eng.  Com.  L.  B.  4M. 
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cooiiy  founded  on  the  original  pkadinga.  If  the  OMMe  kad 
been  originallj  comnenoed  in  the  sapnane  eouii,  the  farmer 
pleadings  would  not  have  been  found  in  the  ueeord.  Ab  the 
oenire  de  novo  was  awarded  in  the  eapreme  court,  and  these  pro- 
ceedings formed  a  part  of  the  record  of  the  4xxart  ol  oommon 
pleas^  which  was  brought  into  the  supreme  court  by  writ  of 
error,  it  was,  perhaps,  necessary  that  the  original  pleadings 
should  remain  upon  the  record.  But  the  eteetaom  of  the  defend- 
ant to  waive  them  by  amending  his  plea,  also  iorms  a  part  of 
the  record;  and  he  can  not  now  take  advantage  of  any  error  in 
the  judgment  of  the  supreme  court,  founded  on  the  original 
pleadings. 

The  only  remaining  question  is.  Can  the  plaintilF  in  error  take 
any  advantage  of  the  defeotive  finding  of  the  jury  on  the  issues 
arising  out  of  the  amended  pleadings?  I  understood  the  coun- 
sel of  the  plaintiff  in  error  to  admit,  on  the  argument,  that  this 
question  had  never  been  brought  before  the  supreme  court  by  a 
motion  in  arrest  of  judgment  or  otherwise.  There  is  a  manifest 
difference  to  be  observed  between  the  proceedings  on  writs  of 
error  in  this  court  and  the  proceedings  of  the  supveme  court  on 
writs  of  error  to  inferior  tribunals.  The  supreme  court  are 
bound  to  correct  all  errors  in  the  proceedings  of  ickferior  tribu- 
nals which  are  brought  before  them,  whether  they  relate  to  de- 
cisions either  actually  or  nominally  made  by  the  court  below,  or 
to  matters  out  of  the  record,  usually  denominated  errors  in  fact. 
But  in  the  organization  of  this  court,  it  was  evidently  the  inten- 
tion of  the  f  ramers  of  the  constitution,  that  it  should  be  strictly 
an  appellate  court,  for  the  re-examination  and  correction  of 
erroneous  decisions  actually  made  by  other  tribunals,  upon 
questions  actually  presented  to  them  for  their  determination. 
The  proTisions  in  the  constitution  requiring  the  judges  of  the 
supreme  court,  on  writs  of  error,  to  assign  the  reasons  for  their 
judgment,  and  excluding  them  from  voting  in  favor  of  the 
affirmance  or  reversal  of  their  judgments,  are  both  founded  upon 
the  presumption  that  they  have  actually  passed  upon  the  ques- 
tion in  the  court  below.  I  had  supposed  that  the  opinion  of  the 
late  Chancellor  Sanford,  in  Golden  v.  Enidcerb&oker,  2  Cow.  31, 
which  was  concurred  in  by  the  majority  of  this  court,  had  put 
this  question  finally  at  rest  here.  But  as  the  same  question  is 
constantly  agitated,  it  may  be  advisable  that  the  court  should 
express  an  opinion  upon  that  subject  which  can  not  be  mis- 
understood. In  Cheetham  v.  TUhiaon^  5  Johns.  430,  a  judg- 
ment by  default  was  reversed  for  a  defect  in  the  declaration.    I 
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presume  in  that  case  there  had  been  no  motion  in  arrest  of 
judgment  in  the  supreme  court;  but  that  question  was  not  raised 
or  passed  upon  by  this  court 

In  Sands  t.  Eildreth,  12  Johns.  498,  this  court  decided  that  no 
appeal  lies  from  a  decree  of  the  court  of  chancery,  pronounced  on 
the  default  of  the  defendant  at  the  hearing.  And  in  OeUtan  y. 
H(nfi^  13  Johns.  361,'  it  was  decided  that  the  plaintiff  in  error  could 
not  take  advantage  here  of  any  erroneous  decision  of  the  supreme 
court  on  demurrer,  where  he  had  declined  arguing  the  demurrer 
in  that  court.  In  Henry  v.  Guylsr^  17  Johns.  469,  the  plaintiff 
in  error  having  suffered  the  judgment  to  pass  against  him  by 
default,  at  the  argument  of  the  demurrer  in  the  supreme  court, 
this  court  refused  to  hear  the  cause,  although  the  same  question 
had  previously  been  decided  in  the  supreme  court  on  argument 
in  another  case,  and  although  the  cause  was  brought  up  to  this 
court  by  consent  of  parties,  for  the  purpose  of  reviewing  that 
decision. 

All  these  cases  show  the  settled  practice  of  this  coort  not  to 
review  a  decision  or  judgment  of  the  supreme  court,  or  court  of 
chancery,  where  the  question  has  not  been  actually  passed  upon 
or  distinctly  presented  to  the  court  below.  I  am  not  aware  of 
any  case  where  the  question  has  been  raised,  in  which  tfaia 
court  has  decided  differently.  There  is  another  class  of  cases 
which  are  of  an  entirely  different  character,  and  in  which  the 
practice  must,  in  some  measure,  be  regulated  by  the  sound 
discretion  of  this  court.  These  are  cases  which  the  court 
below  has  passed  upon,  but  in  which  this  court  is  asked  to 
reverse  or  modify  the  decision  upon  some  new  point  not  urged 
upon  the  consideration  of  the  court  upon  the  argument  of  the 
cause  in  the  court  below.  These  cases  most  frequently  arise  oc 
appeal  from  the  court  of  ohancexy.  The  litigated  causes  which 
come  before  that  court  are  usually  very  complicated.  The  hill 
sometimes  contains  only  the  common  prayer  for  general  relief. 
It  also  frequently  happens  that  a  party  is  not  entitled  to  the 
particular  relief  prayed  for  in  his  bill,  or  insisted  on  in  arga* 
ment,  though  he  may  be  entitled  to  some  different  kind  of  relief 
not  urged  or  thought  of  by  him,  while  the  cause  was  pending 
in  the  court  below.  In  such  cases,  this  court  will  not  reverse 
the  decree  of  the  chancellor,  for  the  purpose  of  giving  the  ap» 
pellant  a  remedy  which  he  did  not  ask  for  there:  Per  Lord 
Eldon,  in  Chavdey  v.  Lord  Dumany,  2  Sh.  &  Lef .  700.  In 
courts  of  law,  the  cases  for  consideration  are  more  simple;  and 
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this  court  in  general  will  not  sustain  an  illegal  judgment, 
merely  because  the  plaintiff  in  error  has  neglected  to  urge  every 
valid  objection  which  might  have  been  insisted  on,  by  way  of 
argument,  in  the  court  below.  Thus,  in  Palmer  v.  LoriUard, 
16  Johns.  343,  where,  in  an  action  of  assumpsit,  the  facts 
found  by  the  special  verdict  entitled  the  plaintiffs  to  a  verdict 
in  an  action  of  trover,  and  the  supreme  court,  without  advert- 
ing to  the  form  of  action,  gave  judgment  in  their  favor,  this 
court  reversed  the  judgment,  although  the  plaintiff  in  error  had 
neglected  to  urge  that  point  upon  the  consideration  of  the  su- 
preme court.  In  that  case,  the  late  Chancellor  Kent  says:  ''  It 
does  not  come  within  the  rule  that  an  objection  not  taken  in  the 
court  below,  can  not  be  taken  here.  That  rule  was  intended 
only  to  be  applied  to  objections  which  the  party  may  be  deemed, 
by  his  silence,  to  have  waived,  and  which,  when  waived,  still 
leave  the  merits  of  the  case  to  rest  with  the  judgment.  But 
if  the  foundation  of  the  action  has  manifestly  failed,  we  can  not, 
without  shocking  the  common  sense  of  justice,  allow  a  recovery 
to  stand." 

It  is  a  general  rule,  that  a  defendant  may  allege,  in  arrest  of 
judgment,  any  matter  appearing  on  the  record  which  might  be 
assigned  for  error  after  judgment:  12  Hen.  IV.  24;  Bro.  Abr. 
tit.  Judgment,  pi.  48;  5  Com.  Dig.  174,  pleader,  s.  47.  8o  the  de- 
fendant may  move  in  arrest  of  judgment,  although  he  has  not 
appeared  to  the  action:  CoUinaY.  Oibbs,  2  Burr.  899;  Chantflower 
V.  FriesUey,  Cro.  Eliz.  914;  2  BoU.  Abr.  716,  c.  20;  Lilly's  Pr. 
Beg.,  tit.  Judgment,  121,  a;  Bighton  v.  Sawlea,  1  Leon.  309. 
And  I  am  not  aware  of  any  possible  case  in  which  there  can  be 
an  error  in  the  record  or  proceedings  of  the  supreme  court  which 
would  afford  su£Bcient  grounds  for  reversing  their  decision  here, 
in  which  the  party  may  not,  if  he  applies  in  time,  present  the 
question  directly  to  that  court  for  their  decision  in  the  first  in- 
stance. If  he  does  so,  and  that  court  decide  against  him,  it 
may  then  be  proper  for  him  to  apply  to  this  court  to  review  that 
decision  upon  a  writ  of  error.  In  the  case  before  us,  the  alleged 
error  in  the  finding  of  the  jury  appeared  upon  the  face  of  the 
record.  If  it  forms  a  8u£Bcient  ground  for  reversing  the  judg- 
ment, it  would  have  been  equally  available  by  a  motion  in 
arrest.  If  the  party  had  moved  in  arrest,  and  the  supreme  court 
had  considered  the  objection  well  taken,  that  court  would  have 
awarded  a  venire  denovo,  to  supply  the  defect,  or  have  permitted 
the  plaintiff  to  amend  the  verdict  in  such  a  manner  as  to  cor« 
respond  with  the  actual  finding  of  the  jury. 
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In  conformity  to  the  pnictioe  adopted  by  this  court  in  Cclden 
y.  Kmckerhacher^  I  think  the  writ  of  error  in  this  cause  should 
be  dismissed,  with  costs.  This  being  the  unanimous  opinion 
of  the  court,  the  writ  of  error  was  dismiBsed,  with  costs  to  be 
paid  by  the  plaintiff  in  error. 

IifFAHTs'  LiABnjTT  lOK  ToBTS. — See,  on  this  sabject.  Word  ▼.  Toaef,  9 
Am.  Dea  683,  and  note,  and  Pdj^v.  Sutelife,  17  Id.  756.  The  aathori^  oi 
the  principal  case  on  this  point  is  recognized  in  HartfieUl  v.  Roper,  21  Wend. 
620;  T^  v.  Tiffl,  4  Denio,  177;  BobbvM  v.  Mount,  33  How.  Vr.  32;  S.  C,  4 
BoK  561;  FUk  v.  Ferris,  5  Baer,  50,  and  CampbeU  v.  PeriMut,  8  K.  T.  44L 
In  the  latter  case,  the  court  refer  with  approval  to  the  doctrine  that  if  a 
plaintiff  declares  in  case  against  an  infant  bailee  for  an  injury  to  the  thing 
bailed,  he  thereby  affirms  the  contract  of  hiring  and  can  not  deprive  the  de- 
fendant of  his  plea  of  infancy. 

pRAcncB  ON  Writs  of  Ebbob.— The  doctrine  of  the  foregoing  dedsioD 
that  error  can  not  be  assigned  in  the  court  of  errors  for  any  matter  which  was 
not  actually  considered  by  the  supreme  court,  or  presented  for  its  oonaidei^ 
tion,  is  approved  in  Iloughion  v.  Starr,  4  Wend.  179;  Davia  v.  Packard,  6  Id. 
334;  S.  C,  10  Id.  60;  Kane  v.  WluUick,  8  Id.  229;  PeopU  v.  WldU,  24  Id.  544. 
In  Dorr  v.  Birge,  8  Barb.  353;  S.  C,  5  How.  Pr.  325;  Kanouse  v.  MarUn,  3 
Sandl  654;  S.  C,  8  N.  Y.  Leg.  Ohs.  159,  it  is  held,  on  this  principle,  ref^- 
ring  to  CampbeU  v.  Stakes,  that  a  writ  of  error  will  not  lie  to  the  supreme 
court  on  a  judgment  by  default^  and  if  brought*  that  the  proper  course  is 
neither  to  affirm  nor  to  reverse  the  judgment,  but  to  dimniwi  the  writ.  In 
Payne  v.  Pacific  M,  S.  Co.,  1  CaL  35,  the  distinction  drawn  in  the  above  de- 
cision, between  writs  of  error  to  superior  and  inferior  courts,  with  reference 
to  this  point,  is  quoted  with  approval. 

In  Beach  v.  Baritan,  etc,,  B»  7?.  Co.,  37  N.  Y.  468,  the  principal  case  is  re- 
ferred to  as  authority  on  the  point  that  the  hirer  of  a  chattel  can  not  excuse 
its  non-return  by  showing  its  destruction  while  being  used  for  a  purpose  to 
which  the  owne*  never  consented. 
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[2  WXXDBLL,  168.] 

OuABDiAir  IK  SocAOB. — At  common  law,  where  lands  held  in  socage  descended 
to  an  infant,  his  nearest  relative,  who  oould  not  possibly  inherit  the  lands^ 
was  his  guardian  in  socage  until  the  age  of  fourteen,  and  until  the  selae- 
tion  of  a  guardian  by  himself,  and  might  lawfully  receive  the  rents  and 
profits  of  the  land. 

Ir  THB  Laitds  Descbnded  fbom  thb  Patxbnal  side,  the  mother  or  next  of 
kin  on  the  maternal  side  was  the  guardian;  if  from  the  maternal  side, 
the  father  or  next  of  kin  on  the  paternal  side  was  the  guardian. 

As  TO  Lakds  Aoqxtirbd  b7  Vvbcoase,  there  could  be  no  guardianship  oi 
socage. 

Lands  Gbanted  by  ths  People  of  this  State  szncb  July  4,  1776^  are  de- 
clared by  statute  to  be  allodial  and  not  feudal,  and  there  can  be  no 
guardianship  in  socage  with  respect  to  them* 
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Fathxr  was  Guabbian  bt  Katubb  to  his  heir  apparent,  until  his  majority, 
at  common  law,  where  there  was  no  goardian  in  socage;  but  his  guardian- 
ship extended  only  to  the  person,  and  gave  him  no  control  over  the  prop- 
erty of  the  infant. 

Ukdxr  our  Statute  thx  Father  is  Guardian  bt  Nature  of  the  persons  of 
all  his  children,  all  of  them  being  heirs  apparent,  and  with  respect  to 
socage  lands  granted  before  the  revelation,  and  descending  from  the 
matermtl  side,  he  is  their  guardian  in  socage  as  at  common  law. 

Ebbor  to  the  supreme  court,  in  an  action  of  trespass  for  mesne 
profits  for  a  certain  lot  in  Ovid,  in  Seneca  county.  From  the 
special  verdict  found  in  the  case,  it  appeared  that  Smith,  the 
lessor  of  the  plaintiff,  had  recovered  possession  of  said  lot  in  an 
action  of  ejectment  brought  against  the  defendant,  who  was  in 
possession,  the  demise  being  laid  in  March,  1819;  that  after 
said  recovery,  to  wit,  in  August,  1824,  the  defendant  surren- 
dered possession,  and  that  the  plaintiff 's  lessor  was  an  infant  un- 
til March,  1824,  when  he  attained  his  majority.  The  jury  found 
the  yalue  of  the  rents  and  profits  up  to  March,  1824,  and  after- 
wards until  the  surrender  of  possession;  and  that  during  the 
minority  of  the  plaintiff's  lessor,  his  father,  claiming  as  his 
guardian  by  nature,  had  received  said  rents  and  profits,  and 
that,  if  he  had  no  right  to  do  so,  the  plaintiff  was  entitled  to  re- 
cover two  hundred  and  thirty  dollars,  otherwise  only  thirty  dol- 
lars. Judgment  on  this  verdict  for  two  hundred  and  thirty 
dollars,  to  reverse  which  this  writ  of  error  was  brought.  The 
sole  question  was  as  to  the  right  of  the  father  to  receive  the 
rents  and  profits. 

S.  A,  Foot,  for  the  plaintiff  in  error,  insisted  that  as  guardian 
in  socage,  the  father  had  a  right  to  receive  the  rents  and  profits; 
dting,  Andrews,  313;  5  Johns.  67;  2  Kent.  Com.  182,  183;  1 
Leon.  322;  1  Bl.  Com.  461. 

A,  CHbbs,  for  the  defendant  in  error,  claimed  that  there  was 
no  proof  that  the  land  came  to  the  infant  lessor  by  descent,  and, 
therefore,  there  could  be  no  gaardianship  in  socage;  that,  as 
guardian  by  nature,  the  father  had  no  control  over  the  infant's 
property  or  the  income  thereof:  1  Johns.  Ch.  3;  and  that  pay- 
ment to  him,  therefore,  was  no  bar  to  an  action  to  recover  the 
rents  and  profits:  Sherman  v.  BaUou,  8  Cow.  304;  2  Mass.  55;  1 
Nott  &  McC.  869. 

The  Chanoellob.  At  the  common  law,  if  lands  held  in  socage 
came  to  an  infant  by  descent,  his  nearest  relative,  who  could 
not  by  any  possibility  inherit  the  lands,  was  his  guardian  in 
socage  until  the  age  of  fourteen,  and  until  the  infant  selected 
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a  guardian  for  himself.  Such  guardian  might  lawfully  receive 
the  rents  and  profits  of  the  land  durinnf  the  continuance  of  the 
guardianship.  If  the  lands  descended  from  the  father  or  other 
paternal  relatives,  the  mother,  or  next  of  kin  on  the  part  of  the 
mother,  was  the  guardian;  and  if  the  lands  descended  on  the 
part  of  the  mother,  the  father,  or  next  of  kin  on  the  paternal 
side,  was  entitled  to  the  guardianship:  Litt.,  sec.  123.  In 
Quadring  v.  Dotvera,  2  Mod.  176,^  it  was  held  that  there  could 
be  no  guardianship  in  socage,  where  the  infant  acquired  the 
lands  by  purchase  and  not  by  descent.  In  order  to  give  the 
father  the  right  to  receiye  the  rents  and  profits  of  the  infant's 
lands  in  this  case,  the  court  must  presume  that  those  lands  were 
not  acquired  by  purchase,  and  that  they  descended  to  the  infant 
on  the  part  of  the  maternal  relatives,  and  also  that  they  are 
holden  by  socage  tenure.  By  the  act  concerning  tenures:  1  B. 
L.  70,  all  lands  granted  by  the  people  of  this  state  since  the 
fourth  of  July,  1776,  are  declared  to  be  allodial,  and  not  feudaL 
This  suit  'was  brought  to  recoYcr  the  rents  and  profits  of  part  of 
lot  No.  7,  in  the  township  of  Qvid,  in  the  county  of  Senaca. 
Instead  of  presuming  the  tenure  of  these  lands  to  be  that  [of]  free 
and  common  socage,  I  think  we  must  judicially  notice  the  faet 
which  appears  from  the  public  statute  book,  that  this  lot,  as 
well  as  all  the  other  lands  in  that  county,  belonged  to  the  people 
of  this  state  at  the  time  of  the  declaration  of  independence,  and 
were  afterwards  set  apart  by  law,  and  granted  to  the  troops  in 
the  line  of  this  state,  for  military  services  during  the  revolu- 
tion. There  can  be  no  guardianship  in  socage  in  relation  to 
these  lands.  At  the  common  law,  where  there  was  no  guar- 
dian in  socage,  the  father  was  guardian  by  nature  to  his  heir 
apparent. until  the  age  of  twenty-one.  This  was  a  guardian- 
ship of  his  person  only,  and  gave  the  father  no  right  or  control 
over  his  property,  real  or  personal:  May  v.  OaUer,  2  Mans.  55; 
Oenel  v.  TMmadge^  1  Johns.  Ch.  3;  Co.  Lit.  84,  a;  Dagley  t. 
Tolfery,  1  Eq.  Cas.  Abr .  300,**  StricUand  v.  Hudson,  8  Bep.  in  Ch. 
165. 

This  guardianship  by  nature  was  not  incident  to  military 
tenures,  and  had  no  connection  whatever  with  the  lands  of  the 
infant.  The  guardian  in  chivalry  was  entitled  to  the  posses- 
sion and  profits  of  the  infant's  lands,  and  the  custody  of  his 
person  in  respect  of  the  tenure.  But  the  father's  right  by 
nature  to  the  guardianship  of  the  person  of  his  son  and  heir 

1.  Qitadring  r.  Dcmu,  H  ICod.  176. 

2.  DogUy  T.  P*lUrry,  1  Eq.  Ou.  Ate.  800. 
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apparent^  was  paramount  to  the  right  of  the  guardian  in  chiv- 
aliy;  so  that  if  the  father  was  living,  and  lands  held  by  the 
tenure  of  knight  service  descended  to  the  infant  son  on  the 
part  of  the  mother,  the  lord  was  entitled  to  the  wardship  of  the 
lands,  but  the  father  was  entitled  to  the  guardianship  of  his 
person:  Co,  Lit  84,  a.  In  this  state,  under  our  statute  of  de- 
scents, all  the  children  are  heirs  apparent  of  the  father,  and  he 
is  entitled  to  the  guardianship  of  their  persons  until  the  age  of 
twenty-one  years,  or  marriage,  as  guardian  by  nature,  except  in 
those  cases  where  lands  granted  before  the  revolution  descend 
to  the  children  on  the  part  of  the  maternal  relations.  By  the 
statute  of  descents,  lands  thus.acquired  can  not  go  to  the  father; 
and  in  relation  to  socage  lands  of  that  description,  he  may  be 
the  guardian  in  socage,  and  may  take  the  rents  and  profits 
thereof  for  the  use  of  his  children  until  they  attain  the  age  of 
fourteen,  and  until  another  guardian  be  appointed:  Byrne  v. 
Van  Hoesen,  5  Johns.  66.  In  the  case  before  us,  the  father,  as 
guardian  by  nature,  had  no  control  over  the  real  or  personal 
estate  of  his  infant  son,  and  the  judgment  of  the  supreme  court 
should  therefore  be  affirmed. 

This  being  the  unanimous  opinion  of  the  court,  the  judgment 
of  the  supreme  court  was  thereupon  affirmed,  with  costs. 


Telit  Ouabdxak  nr  Socaqi;  at  oommon  law,  can  only  be  the  next  of  kin 
who  can  not^  by  any  poadbility ,  inherit,  the  principal  case  a  cited  in  Fonda  y. 
Van  Eome^  15  Wend.  633;  Holmes  v.  Seely,  17  Id.  77.  The  father,  there- 
fore, can  not»  in  New  York,  be  guardian  in  socage,  since  the  inheritance  may 
descend  to  him:  Fonda  v.  Van  Home,  15  Wend.  633.  That  aU  lands  in  New 
York,  granted  by  the  people  since  July  4^  1776,  are  allodial,  and  not  feudal, 
is  held  on  the  authority  of  Comb$  v.  Jadcton^  in  Porier  ▼.  Bleiler,  17  Barh. 
151. 


Yaeiok  t;.  Jaoeson. 

[2WBn>SLi.,166.1 

PWbbbsioh  as  BymKNOS  of  Titlx.  —  Possession  of  land  for  twenty*two 
yean  is  sufficient  oTidence  of  ownership  to  enable  one  to  recorer  in 
ejectment  against  a  defendant  who  can  not  show  a  better  title. 

Fabtt  ELKTinro  to  Gall  a  Wmntas  who  is  Intxbbstxd  Advesskly  to 
him,  for  examination  upon  a  particular  point,  admits  his  credibility,  and 
the  other  party  may  examine  him  generally. 

DUBOBIK  IN  Fact  Ditxstb  ths  Seibiiy  of  the  original  owner,  and  deprives 
him  of  all  right  in  relation  to  the  land,  except  the  right  of  entry  and  of 
property,  which  may  be  further  reduced  to  a  mere  right  of  action,  and 
ditplaftfw  all  estates  depending  on  the  original  seisin. 
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DzBSKisiN  BT  BxLAnoir  18  where  the  owner  eleoti  to  oonsider  bimaelf  di»- 
■eiaed  for  the  sake  of  the  remedy  by  novel  disaeitm, 

IhsBBsa  IN  Fact  Exists  oklt  where  there  is  a  wrongful  entry  by  one 
claiming  the  freehold  and  an  actual  ooater  of  the  tme  owner,  or  some  act 
tantamount  thereto,  as  by  a  common  law  conveyance  with  lirery  of  seisin 
by  one  actually  seised  of  an  estate  of  freehold,  or  in  lawful  poeseosion 
representing  the  freeholder,  or  by  a  common  reooveiy  sad  judgment  for 
the  freehold,  with  actual  liveiy  of  seisin  by  the  execution,  or  by  levying 
a  fine. 

Ohlt  GRAinx>B'8  Rights  ark  Diyestid  bt  Goktbtahck  which  is  not  a 
common  law  conveyance  with  livery  of  seisin. 

Holding  oyeb  of  a  Tenant  tor  Lite,  after  his  estate  is  determined,  under 
a  claim  of  the  fee,  is  not  a  disseisin  of  the  tme  owner. 

Mbeb  Advbbsb  Possesion,  not  AMOUNTiNa  to  a  Diawmgnff,  does  not  pre- 
vent the  owner  from  devising. 

Ghampebty  Statdtb  dobs  not  Apply  to  Dsviaii^  judicial  taXm,  or  nwign* 
ments  under  the  insolvent  act. 

Ebbob  to  the  supreme  oonrty  in  an  action  of  ejectment  for  a 
certain  lot  in  New  York.  At  the  trial  at  the  drcait  it  appeared 
that  Medcef  Eden,  sen.,  was  in  possession  of  the  premises,  per- 
sonally or  by  his  tenants,  from  1782  or  1783,  until  his  death  in 
1798,  when  he  devised  the  same  to  his  son  Joseph,  providing 
that  in  case  of  Joseph's  death,  the  same  should  go  to  Medcef 
Eden,  jun.  The  tenant  in  possession  held  under  Joseph  until 
1802,  when  the  latter  rented  to  another.  Joseph  died,  without 
issue,  in  1813.  Medcef  Eden,  jun.,  died  in  1819,  having  de- 
vised all  his  property  to  his  wife,  one  of  the  plaintiff's  lessors, 
during  widowhood,  remainder  to  John  Pelletreau  for  life,  with 
certain  trusts  in  favor  of  the  testator's  children.  Wood,  the  other 
lessor  of  the  plaintiff,  became  the  assignee  in  insolvency  of  Med- 
cef Eden,  juu. ,  in  1801.  The  defendants  produced  in  evidence 
a  deed  of  the  premises  from  one  Fine  to  John  Bridgewater  and 
wife,  dated  in  1767,  under  which  grantees  resided  on  the  prezn* 
iseu,  as  owners,  until  the  evacuation  of  New  York  by  the  British. 
They  produced,  also,  a  mortgage  of  the  lot  from  Bridgewater 
and  wife  to  Shef&eld  Howard  for  one  hundred  pounds,  dated 
in  1768,  and  an  assignment  of  the  same  in  1783  by  Howard  to 
Medcef  Eden,  sen.;  also,  an  assignment  of  the  mortgage  and 
bond,  containing  a  release  and  conveyance  of  the  assignor's 
estate  and  the  premises  to  Joseph  Winter,  dated  September  1» 
1804,  purx>orting  to  have  been  executed  by  the  wife,  and  Joseph, 
and  Medcef,  jun.,  the  sons  of  Medcef  Eden,  sen.  The  instru* 
ment  was  not  executed  by  the  widow.  The  signature  of  Med- 
cef Eden,  jun.,  was  a  forgery,  but  that  of  Joseph  was  genuine. 
The  defendants  further  proved  a  deed  from  Winter,  as  aaai^^ee 
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under  a  foreclosure  in  1805,  a  reconvejance  to  him,  and  a  deed 
with  fall  covenants  from  him  to  one  Boyd,  dated  May  1,  1805, 
and  sundry  mesne  conveyances  from  Boyd  to  Yarick,  one  of  the 
defendants.  They  also  proved  certain  valuable  improvements, 
by  erecting  buildings  by  Boyd  after  his  purchase,  and  bome  ex- 
pensive repairs  by  Yarick.  They  produced  in  evidence,  also, 
a  bond,  dated  April  21,  1782,  for  one  hundred  and  sixty- 
eight  pounds,  payable  in  one  year,  from  Bridgewater  to  Eden, 
sen.,  with  this  indorsement  signed  by  Bridgewater:  ''For 
the  better  securing  this  bond,  the  said  John  Bridgewater, 
gent.,  left  the  deeds  of  his  house  and  land,  to  be  returned  when 
the  moneys  paid,  or  to  be  executed  the  same  as  a  mortgage." 
John  Pelletreau,  the  devisee  in  remainder  of  Medcef  Eden,  jun., 
whose  name  was  signed  as  one  of  the  subscribing  witnesses  to 
this  bond,  was  called  by  the  defendants  to  prove  the  same.  He 
testified  that  his  name  was  not  in  his  handwriting.  The  plaint- 
iff insisted  on  cross-examining  him  on  the  merits  of  the  whole 
case,  and  was  permitted  to  do  so  against  the  objection  of  the 
defendants,  to  which  the  latter  excepted.  The  dedEendants  also 
produced  in  evidence  a  deed  dated  July  17,  1804,  from  one 
Branson,  the  son  of  Mrs.  Bridgewater,  and  who  claimed  to 
be  her  heir-at-law,  to  Joseph  Winter.  They  also  proved  a  sale 
of  the  premises  on  execution  against  Joseph  Eden,  and  a  sher- 
iff 's  deed  dated  in  1801,  which  had  been  delivered  to  the  plaintiff 
in  execution,  but  had  never  been  delivered  to  the  grantees.  The 
plaintiff,  to  rebut  the  presumption  that  Eden,  sen.,  held  as  as- 
signee of  the  said  mortgage,  proved  that  the  said  Eden  said  that 
he  bought  of  Bridgewater,  and  paid  him  the  money,  and  after- 
wards discovered  a  mortgage,  which  it  cost  him  two  hundred 
pounds  to  take  up.  At  the  close  of  the  plaintiff's  case,  the  de- 
fendants moved  for  a  nonsuit,  because  it  did  not  appear  that 
Medcef  Eden,  jun.,  was  seised,  at  the  time  of  the  devise  or  of 
his  death,  but  the  motion  was  overruled.  The  judge  charged 
that  the  devise  was  good,  notwithstanding  the  adverse  posses- 
sion of  Varick,  to  which  the  defendants  excepted.  Verdict  for 
the  plaintiff.  Motion  for  a  new  trial  overruled,  and  judgment 
on  the  verdict,  and  a  writ  of  error  to  reverse  said  judgment  was 
brought. 

5.  Boyd  and  A.  Van  Vechten,  for  the  plaintiffs  in  error,  con- 
tended: 1.  That  the  title  of  Medcef  Eden,  sen.,  at  the  time  of 
making  his  will,  was  that  of  a  mort<?agee  by  virtue  of  the  as- 
signment from  Howard,  and  possession  for  twenty  years  was 
to  raise  a  presumption  of  a  foreclosure :  1  Johns.  Ch. 
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835.  For  **  once  a  mortgage,  always  a  mortgage/'  and  posses- 
sion by  the  mortgagee  could  not  affect  the  matter:  1  Johns.  Ch. 
80;  2  Id.  34.  And  the  continnance  of  the  possession  by  Joseph 
Eden  did  not  help  the  plaintiff,  because  his  possession  was  also 
under  the  mortgage,  which  he  recognized  as  subsisting  by  as- 
signing it,  thus  rebutting  the  presumption  of  payment:  9  Johns. 
606.  2.  That  the  estate  of  Eden,  sen.  was  vested  in  Winter  by 
the  assignment.  And  even  admitting  that  Joseph  alone  eze* 
euted  the  assignment,  he,  as  one  of  his  father's  executors,  had 
full  authority  in  relation  to  the  delivery,  sale,  and  release  of  the 
testator's  goods,  and  his  acts  were  binding  on  his  co-executors: 
3  Bao.  Abr.,  tit.  Ex'rs  and  Adm'rs,D;  Bolle  Abr.  924;  Com.,  tit. 
Adm'r,  B,  12;  Office  of  Executors,  95;  Toller,  859;  Dyer,  23,  b; 
2  Yes.  sen.  267.  And  that  the  mortgage  was  foreclosed  by  a 
sale  in  1805.  8.  That  possession  having  followed  the  assign- 
meut,  and  no  claim  thereto  having  been  interposed  by  Medcef 
Eden,  jun.,  from  the  time  that  his  estate  accrued,  in  1813,  until 
his  death,  six  years  afterwards,  although  the  persons  in  posses- 
sion were  making  valuable  improvements,  he  had  not  interest  in 
the  premises  that  could  be  afterwards  asserted  by  any  one 
claiming  under  him  (1  Johns.  592),  or  which  could  pass  by  his 
will.  4.  That  the  devise  by  Medcef  Eden,  Jan.,  was  iniralid, 
because  the  premises  were  in  the  adverse  possession  of  another, 
and  also  on  account  of  the  statute  against  champerty:  Gilb. 
Dev.  126, 184, 138, 145;  Plowd.  485;  Cruise  Dig.,  tit.  Dev.  c.  3, 
pi.  28;  3  Com.  Dig.  384,  tit.  Dev.;  1  Bob.  on  Wills,  261,  n.  8; 
11  Mod.  128;  Fitzg.  230;  1  Mod.  217;  8  Yes.  283;  2  Vent.  340; 

1  Johns.  Cas.  33;  15  Johns.  343;  5  Johns.  Ch.  545;  10  Mass. 
131;   15  Id.  113;   Feame  Cont.  Bern.  537;  1  W.  Bl.  221,  251; 

2  Burr.  1131;  3  Co.  25;  Poph.  89;  2  Lev.  108;  Shep.  Touch. 
411;  Loine'8  case,  10  Co.,  Co.  Lit.  sec.  287;  3  Burr.  1488;  1 
Salk.  237;  3  Atk.  336;  2  Ball  &  B.  272;  Cowp.  90,  217;  2  Bl. 
Com.  194,  n., 241, 378;  2Woodd.Lec.348;  lYes.jun.255;  SEsst, 
567;  1  Taunt.  604.  5.  That  the  plaintiff  ought  not  to  have  been 
permitted  to  examine  Pelletreau  on  the  merits,  he  being  a  party 
in  interest;  and  the  plaintiff  having  made  him  his  own  witness 
by  his  cross-examination,  should  not  have  been  allowed  to  ex- 
amine him  any  further  than  if  he  had  called  him  himself:  2  CaL 
178;  Dick.  382,  595,  650. 

M.  Van  Buren  and  A.  Burr,  for  the  defendant  in  error, 
claimed:  1.  That  the  possession  of  Eden,  sen.,  as  proved  by 
the  plaintiff,  was  sufficient  evidence  of  ownership  till  a  better 
title  was  shown.    2.  That  the  devise  by  Medcef  Eden,  Jan., 
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was  validy  beoauBe  there  wan  no  actual  disseisin,  mere  posses- 
sion  in  another  not  constituting  a  disseisin;  citing  and  discuss- 
ing at  length  the  authorities  bearing  on  this  question:  6  Johns. 
217,  218,  recognized  in  5  Cow.  874;  1  Burr.  Ill;  Co.  Lit.  sec. 
279;  1  Oo.  180;  2  Bl.  Com.  171;  Co.  Lit.  872.  8.  That  even  if 
there  were  disseisin  in  fact,  the  better  opinion,  founded  on  a 
critical  examiuation  of  the  authorities,  is  that  the  disseisee 
could  devise  though  he  could  not  grant;  discussing  at  length 
the  authorities  cited  by  the  counsel  for  the  plaintiffs  in  error, 
and  citing,  also,  Anderson  y.  Jackson,  16  Johns.  882  [8  Am.  Deo. 
380];  Wilkes  y.  JUon,  2  Cow.  888;  Jackson  v.  Waring,  1  Pet.  570; 
Doe  y.  Jlunnpson,  5  Cow.  871. 

The  Ckanokllob.  There  was  sufficient  eyidenoe  in  tUs  case 
to  warrant  the  jury  in  finding  that  the  title  to  the  premises  in 
question  was  in  Medcef  Eden,  the  elder,  at  the  time  he  made 
his  will,  and  at  the  time  of  his  death.  He  was  in  possession  of 
the  premises  by  his  tenants,  and  claiming  title  thereto  immedi- 
ately after  the  revolution,  and  such  possession  was  continued 
under  him  and  his  devisee  until  1806.  This  was  sufficient  evi- 
dence of  ownership  to  entitle  the  plaintiff  in  the  court  below  to 
recover  against  any  person  who  could  not  show  a  better  title.  The 
jury  were  also  justified  in  finding  that  the  mortgage  was  not  a 
valid  and  subsisting  incumbrance  on  the  premises  at  the  time 
it  was  assigned  to  Winter,  in  September,  1804.  All  these  ques- 
tions were  properly  submitted  to  the  jury  as  matters  of  fact, 
and  were  passed  upon  them;  they  could  not  have  found  a  ver- 
dict for  the  plaintiff  in  ejectment,  without  deciding  that  the 
alleged  assignment  of  the  mortgage  to  Winter  was  a  forgery, 
so  far  as  respected  Medcef  Eden,  the  younger,  because  that 
assignment  also  contained  a  valid  conveyance  of  all  his  estate 
in  the  premises.  If  the  jury  erred  on  that  subject,  the  rem- 
edy was  by  an  application  for  a  new  trial;  the  party  may  still 
recover  back  the  premises  in  a  new  action. 

John  Pelletreau  was  directly  interested  to  have  the  lessors  of 
the  plaintiff  recover,  and,  therefore,  could  not  originally  have 
been  called  by  them  as  a  witness;  but  being  called  and  exam- 
ined by  the  other  party  as  to  a  particular  fact,  the  court  de- 
cided that  he  might  be  examined  by  the  plaintiff's  counsel  gen- 
erally. I  am  not  aware  of  any  case  in  which  a  patiy  is 
compelled  to  call  a  person  as  a  witness  who  is  directly  in- 
terested against  him.  If  the  subscribing  witness  to  an  instru- 
ment is  interested  at  the  trial,  so  that  he  can  not  be  examined, 
secondary  evidence  may  be  admitted:   Swire  v.  BeU^  5  T.  B 


576  Yabigk  v.  Jackbon.  (Tiew  York» 

871.  It  can  not,  therefore,  be  neoeaaaiy  for  a  party  to 
call  a  witness  who  is  interested  against  him,  and  in  whose 
yeracity  he  has  no  confidence.  But  if  he  elects  to  call  sach  a 
witness,  it  is  an  admission  of  his  credibility,  and  the  other 
party  may  examine  him  generally.  Cases  may  occur  when 
suits  are  brought  for  distinct  causes  of  action,  in  which  a  witr 
ness  may  be  interested  in  one  part  of  the  controversy  only,  and 
not  liable  for  the  costs  of  either.  It  is  the  constant  practice  of 
the  court  of  chancery,  in  such  cases,  to  permit  the  person  to  be 
examined  as  to  that  part  of  the  controversy  in  which  he  has  no 
interest.  If  such  a  case  shonld  occur  in  a  court  of  common 
law,  such  court  probably  would  permit  him  to  be  sworn  spe- 
cially, on  the  application  of  a  party  who  could  not  call  him  as 
a  witness  generally.  The  defendants  in  the  ejectment  having 
called  Pelletreau  to  testify  in  relation  to  matters  in  which  they 
knew  his  interest  was  against  him,  I  think  they  were  precluded 
from  objecting  to  his  examination  by  the  other  party. 

Bat  the  principal  question  in  this  cause  is  as  to  the  validity  of 
the  devise  of  Medcef  Eden,  the  younger.  Two  kinds  of  dia- 
seisin  are  mentioned  in  the  English  law  books.  The  one  waa 
a  disseisin  in  fact,  which  actually  changed  and  divested  the 
seisin  of  the  original  owner  of  the  freehold,  and  deprived  him  of 
all  right  in  relation  thereto,  except  the  mere  right  of  entry  and 
of  property;  and  which,  under  certain  circumstances,  waa  stall 
farther  reduced  to  a  mere  right  of  action,  the  right  of  enisy 
being  lost.  By  this  species  of  disseisin  the  wrong-doer  ac- 
quired a  fee-simple,  and  the  actual  seisin  of  the  property,  to* 
gether  with  nearly  all  the  rights  of  the  real  owner;  and  all 
estates  depending  on  the  original  seisin  were  divested  or  dis- 
placed. The  other  kind  of  disseisin  was  called  disseisin  bj 
election,  because  the  owner  might  elect  to  consider  himself  dis- 
seised for  the  sake  of  the  remedy  by  action  of  novel  disseisin; 
but  if  he  did  not  elect  to  consider  himself  disseised,  the  free- 
hold was  not  divested,  but  still  continued  in  him;  Blunden  v. 
Baugh,  Cro.  Car.  302. 

Whether  under  the  British  statutes,  since  the  abolition  of 
military  tenures,  there  is  any  disseisin  which  will  deprive  the 
owner  of  the  property  of  the  power  of  devising  the  same,  is  a 
question  which  does  not  arise  under  the  facts  of  this  case.  The 
statute  34  and  35  Hen.  Vlll.,  c.  5,  sec.  4,  authorizes  any  person 
having  a  sole  estate,  or  interest  in  fee-simple,  of  and  in  anj 
manors,  lands,  tenements,  rents,  or  other  hereditaments  in 
possession,  reversion,  or  remainder,  to  devise  the  same.    And 
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in  Gaodright  v.  Forrester,  8  East^  567,  Lord  Ellenbovough  ap- 
pears to  have  pat  some  stress  on  the  words,  in  possession,  re- 
yersion,  or  remainder,  as  words  of  restriction  or  limitation. 
Where  the  tme  owner  is  absolutely  divested  of  his  estate,  and 
the  same  is  vested  in  the  disseisor  bj  a  disseisin  in  fact,  accord- 
ing to  the  ancient  doctrines  of  the  feudal  law,  especially  if  the 
right  of  entry  is  taken  away,  so  as  to  reduce  the  owner's  claims 
to  a  mere  right,  it  may  not  be  correct  to  call  it  an  estate  or  in- 
terest in  possession,  in  the  words  of  the  British  statute,  although 
it  is  still  a  hereditament,  and  descendible.     Our  statute  of  wills 
provides  ''that  any  person  having  any  estate  of  inheritance, 
either  in  severalty,  in  coparcenary,  or  in  common,  in  any  lands, 
tenements,  or  hereditaments,  may,  at  his  own  free  will  and 
pleasure,  give  or  devise  the  same,"  etc. :  Sess.  36,  c.  23,  sec. 
1.     It  is  hardly  possible,  in  broader  and  more  explicit  terms, 
to  give  a  general  power  to  dispose  of  any  property,  right,  or 
interest  in  the  real  estate  by  will,  whether  the  same  is  a  vested 
freehold  in  possession  of  the  testator  or  a  mere  descendible 
hereditament  or  interest  therein,  in  respect  to  which  he  had 
only  a  right  of  entiy,  or  a  mere  right  of  action.    But  as  th« 
legislature,  in  a  late  revision,  have  settled  the  rule  of  property 
as  to  all  future  devises,  and  being  satisfied  there  was  no  actual 
disseisin  of  the  estate  of  Medcef  Eden,  the  younger,  proved  on 
the  trial,  I  think  it  unnecessary  for  me  to  express  any  opinion 
as  to  the  power  of  a  disseisee  to  devise,  either  under  the  British 
statute  of  wills  or  our  own.    Disseisin  in  fact  and  disseisin  by 
election  have  been  so  frequently  confounded,  that  in  examining 
the  dicta  of  judges,  it  is  sometimes  difficult  to  understand  to 
which  species  of  disseisin  they  allude,  without  referring  par- 
ticularly to  the  facts  of  the  case  which  they  had  under  consid- 
eration at  the  time  such  dicta  were  delivered.    But  by  a  careful 
examination  of  the  authorities,  it  will  be  found  that  there  could 
be  no  disseisin  in  fact,  except  by  the  wrongful  entry  of  a  per- 
son claiming  the  freehold,  and  an  actual  ouster  or  expulsion  of 
the  true  owner,  or  by  some  other  act  which  was  tantamount, 
such  as  a  common  law  conveyance,  with  livery  of  seisin,  by  a 
person  actually  seised  of  an  estate  of  freehold  in  the  premises; 
or  some  one  lawfully  in  possession  representing  the  freeholder: 
1  Inst.  330,  c,  note  1;  or  by  a  common  recovery,  in  which  there 
was  a  judgment  for  the  freehold,  and  an  actual  delivery  of  seisin 
by  the  execution,  or  by  levying  a  fine,  which  is  an  acknowledg- 
ment of  a  feoffment  of  record*  2  Bl.  Com.  348;  Co.  Lit.  33,  c, 
note  1;  Doey.  Thompson,  5  Cow,  371;  Smith  v.  Burtis,  6  Johna 
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197  [5  Am.  Dec.  218].  In  this  case  there  was  no  ezpnluon  of 
the  tenant  of  the  freehold,  and  Medcef  Eden,  the  younger,  did 
no  act  which  could  possibly  be  constraed  into  an  election  to 
consider  himself  disseised. 

When  Boyd  took  possession  of  the  premises  in  1806,  it  was 
during  the  life  of  Joseph  Eden,  and,  of  course,  before  the  hap- 
pening of  the  contingency  which  afterwards  divested  the  estate 
acquired  under  the  conyeyances  of  the  first  of  September,  1804, 
and  the  first  of  May,  1805.  By  those  conveyances  Boyd  ac- 
quired all  the  right  of  Joseph  Eden,  which  was  an  estate  in  fee, 
subject,  however,  to  be  defeated  by  the  death  of  Joseph  without 
issue,  during  the  life-time  of  Medcef.  His  entry,  therefore,  was 
coDgeable,  and  divested  no  estate.  None  of  the  conveyances, 
executed  during  the  life  of  Joseph  Eden,  were  common  law 
conveyances,  with  livery  of  seisin,  and,  of  course,  divested  no 
right  but  those  of  the  grantors.  By  the  death  of  Joseph  Eden 
in  1818,  the  title  vested  in  Medcef;  and  the  holding  over  of  the 
person  iu  possession,  after  the  termination  of  his  estate  in  the 
premises,  could  not  be  a  disseisin  of  the  rightful  owner.  After 
that  time,  the  rights  of  the  parties  were  not  altered  previous  to 
the  death  of  Medcef  Eden.  There  was  then  nothing  to  prevent 
the  operation  of  his  will,  unless  the  bare  holding  over  of  a  ten- 
ant for  life,  after  the  determination  of  his  estate,  and  claiming^ 
the  fee,  can  have  that  effect. 

There  is  no  case  in  the  English  books,  where  it  has  been  hold* 
en  that  a  mere  adverse  possession,  not  amounting  to  a  disseisin, 
is  sufficient  to  prevent  the  owner  from  devising.  And  in  Ooadfighi 
V.  Forrester f  1  Taunt.  604,  613,  Mansfield,  G.  J.,  doubts  whether 
even  a  technical  disseisin  has  that  effect  at  the  present  day.  So 
far  as  there  is  any  authority  on  the  subject  in  our  own  reports,  it 
is  in  favor  of  the  right  to  devise,  notwithstanding  a  mere  adverse 
possession:  Jackson  v.  BodgerSy  1  Johns.  0.  33;^  and  such,  I  be- 
lieve, has  been  the  general  understanding  of  the  profession  in 
this  state.  The  common  opinion  as  to  the  effect  of  a  technical 
or  actual  disseisin  has  probably  been  different.  The  statute 
against  champerty  has  no  application  to  this  subject.  That  ia 
only  in  affirmance  of  the  common  law.  It  superadds  pen^ties, 
but  does  not  alter  the  legal  effect  of  the  sale  of  a  pretended  title. 
The  penalties  infiicted  by  that  statute  are  not  applicable  to  the 
case  of  a  devisor  or  devisee.  Admitting  the  will  to  be  in  the 
nature  of  a  conveyance,  it  could  only  take  effect  upon  the  death 
of  the  testator,  when  it  would  be  too  late  to  enforce  the  penalty 

t.  Joofeioii  T.  JSogmt,  1  Johns.  Om.  n. 
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against  liim;  and  it  would  be  a  siDgular  proceeding  to  attempt 
to  punish  the  devisee  for  the  act  of  a  devisor.  He  may  refuse 
io  take  a  convejance,  but  I  am  not  aware  that  he  can  prevent 
the  operation  of  an  absolute  devise,  any  more  than  heir-at-law 
can  prevent  a  descent.  BeflideSy  such  a  construction  of  the 
Btatute  might  frequently  cast  the  property,  by  descent,  upon  the 
person  who  was  wrongfully  withholding  the  poBsession  from  the 
true  owner. 

It  has  frequently  been  decided  that  judicial  sales  and  assign- 
ments under  the  insolvent  acts,  or  proceedings  iu  bankruptcy, 
are  not  within  the  operation  of  that  statute;  and  I  can  see  no  rea- 
sons why  it  should  be  applied  to  a  devise,  which  are  not  equally 
applicable  to  such  sales  and  assignments.  There  can  be  no 
danger  that  a  man  will  devise  his  estate  with  a  view  to  litigation, 
which  can  not  take  place  till  after  his  death.  It  is  much  more 
reasonable  to  suppose  he  would  confess  a  judgement,  and  suffer 
the  estate  to  be  sold  on  execution  for  that  purpose. 

I  think  there  is  no  error  in  the  decision  of  the  court,  in  the 
points  excepted  by  the  defendants  below;  and  that  the  judgment 
of  the  supreme  court  should  be  affirmed. 

This  being  the  unanimous  opinion  of  the  court,  the  judgment 
of  the  supreme  court  was  thereupon  affirmed  with  costs. 


Tbib  Causb  was  beioki  thb  Ck>nBT8  OF  Nxw  YoBK  on  leveral  snbeeqnent 
owikmi.  Iq  PeUeireau  v.  Jaekaon,  11  Wend.  120,  which  was  the  same  case 
with  the  partiee  reversed,  Nelson,  J.,  seemed  to  dissent  from  the  opinion 
above  expressed  by  the  chancellor,  that  the  verdict  of  the  jury  in  favor  of  the 
plaintiff  necessarily  included  a  finding,  that  the  assignment  to  Winter  was  a 
foigery  as  respected  Medcef  Eden,  jun.  In  Edwards  v.  Varick,  5  Denio,  668, 
it  was  said  that  the  effect  of  that  assignment  as  a  oonvoyonce  by  Medcef 
Eden,  jun.,  was  not  at  all  in  question  in  the  principal  case  either  in  the  sn- 
prsme  court  or  in  the  court  of  errors.  In  Varick  v.  Edwards,  1  Hoff.  Ch. 
417,  reference  is  also  made  to  the  effect  of  the  above  decision.  So  in  Wrighi 
▼.  Jlei/ioditt  Episcopal  Church,  Id.  225. 

DiS8Kisnr,  Natdrk  and  Eifxct  of.— In  McOrtgor  v.  Comstoek,  17  K.  Y. 
172,  the  doctrine  of  the  principal  case  as  to  what  constitutes  disseisin  in  fact, 
and  its  effect,  is  approved.  It  is  held  in  McMahon  v.AUen,  12  Abb.  Pr.  280; 
8.  C,  34  Barb.  65,  citing  Varick  v.  Jackson  as  authority  that  a  devise  is  good, 
notwithstanding  an  actual  disseiun  of  the  devisor. 

CoMPKTCircT  OF  Intebisted  WiTNiss.— The  rule  above  laid  down,  that 
where  a  party  caUs  a  witness  who  is  interested  adversely  to  him,  for  exami- 
nation on  a  particular  point,  he  thereby  waives  all  objection  to  his  compe- 
tency and  credibility,  and  the  other  party  may  examine  him  on  the  case  at 
laigs,  is  approved  in  Bogtrt  ▼.  Bogert,  2  Edw.  Ch.  403s  Combs  v.  Baleman, 
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10  Bwrb.  574;  MaUkey.AUen,  33  Id.  648.  In  BamkqfUika  T.M^trmnm. 
3  Barb.  Ch.  591,  the  principal  oaae  is  referred  to  as  an  antliorityan  this  qoss- 
tion,  and  it  is  held  that  an  interested  witness  may  be  examined  on  that  part 
of  the  case  in  which  he  has  no  interest^  or  in  whidi  he  is  interested  advansljr 
to  the  party  caUing  him. 

OHAXPBBTr  AiTD  MAiimNAHCK.-- This  sabject  Is  disoossad  in  its 
HwrKflatitnrr  \-^  i*--  *^-  ^  n^nvi^^  ^  n^^h^.^^^  15  Anu  Deo.  SIC 
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Steele  v.  Lowbt. 

[4  0bio,73.] 

DauTiBT  OF  Tbust  Died.— Where  the  grantee  in  adeed  of  tmit  agreed  to 
accept  the  tnut,  and  the  deed  was  pnt  on  record  ponoant  to  the  direo- 
tknu  of  the  grantor,  the  delivery  was  safficient. 

ftwrmitrf  OomnBrxo  to  Tritsteb  fok  thx  Bkneut  of  thb  Jasum  of  a  con- 
templated marriage,  and  to  be  sold  on  the  direction  of  the  grantor, 
innrea  to  the  benefit  of  enoh  ianie,  although  the  grantor  die  without 
directing  the  tale. 

JoMKBirr  nr  RxrutyiN  Obtadixd  bt  Pabtt  vot  thx  Owner  of  thb  Prop- 
nenr. — Where,  in  a  suit  in  replevin  between  two  partiea,  neither  of  whom 
owned  the  property,  judgment  was  rendered  in  favor  of  one  of  them, 
equity  will  compel  an  aanignment  of  inch  judgment  to  the  uae  of  the^ 
real  owner  of  the  property. 

Bnx  in  ohanoexy  sent  here  for  deoisioii  from  Montgomery^ 
oonnty*  The  principal  object  of  the  suit  was  to  obtain  a  legal 
eonstroction  of  a  deed  of  trust  to  James  Steele,  made  by  Sophia 
Lowry,  deceased,  of  whom  the  defendant  Lowe  was  adminis- 
trator. The  deed  in  question,  after  reciting  that  the  grantor,. 
Sophia  Cooper,  had  property,  goods,  etc.,  that  came  to  her  from 
her  former  husband,  and  that  a  marriage  was  intended  between 
her  and  one  Felding  Lowry,  witnesses,  that  she  "  gives  and 
grants  all  her  goods,  rights,  credits,  etc.,  in  trust,  that  the  said 
James  Steele  shall  sell  and  dispose  of  the  same,  whenever,  in 
the  opinion  of  the  said  Sophia,  declared  in  writing,  a  reasonable 
price  can  be  obtained  for  the  same,  and  shall  vest  the  proceeds 
in  the  purchase  of  lands  within  the  state  of  Ohio,  to  be  con- 
veyed in  feenaimple  to  the  child  or  children  of  her,  the  said 
Sophia,  to  be  by  him,  Lowry  begotten,  share  and  share  alike; 
and  in  case  the  said  Sophia  shall  die  without  issue,  then  to  the 
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heirs  of  the  said  Sophia  in  fee."  The  marriage  took  place,  and 
issue  was  bom,  to  mt,  Fielding  Lowrj,  jun.  Mrs.  Lowrj  died  in 
possession  of  the  personal  property  mentioned  iu  the  deed, 
without  having  made  any  declaration.  The  defendant,  Lowe, 
was  appointed  her  administrator,  and  upon  Lowrj,  sen.,  refusing 
to  deliver  the  property  to  him,  prosecuted  a  writ  of  replevin; 
and  judgment  was  given  against  Lim,  and  iu  favor  of  Lowry, 
sen. ,  for  the  full  value  of  the  property.  The  answer  of  Lowiy, 
sen.,  denied  that  the  trust  deed  was  ever  delivered  to  the  com- 
plainant, but  stated  that  it  was  left  in  the  hands  of  the  defend* 
ant,  Lowiy,  sen.,  where  it  remained  until  the  death  of  his  wife. 
He  claimed  the  property  in  his  own  right  as  having  been  redaced 
to  his  possession  during  the  coverture,  or  in  right  of  his  infant 
eon,  issue  of  the  marriage.  From  the  testimony  of  the  witness 
who  drew  the  deed  it  appeared  that  Steele  was  not  present  when 
the  deed  was  executed,  but  had  agreed  to  be  trustee.  The 
grantor  executed  the  deed  and  directed  that  it  should  be  pot  on 
record,  and  delivered  to  the  complainant. 

Stoddari,  for  Lowry,  sen. ,  contended  that  the  deed  of  trust  had 
never  been  delivered. 

CoUett  db  Gonoin,  for  Lowry,  jun.,  argued  that  the  deed  of  trast 
was  intended  as  a  provision  for  the  issue  of  the  intended  mar- 
riage; and  that  this  was  evinced  by  the  provision  that  in  case  of 
failure  of  such  issue,  the  property  should  go  to  her  general 
heirs:  Reeves  Dom.  Bel.  182;  Jarman  v.  WoUoUm,  8  T.  B.  618; 
Osgood  V.  Strode,  2  P.  Wms.  255;  ^oiaard  v.  Nuikm,  Id.  266; 
Page  v.  Page,  Id.  489;  Brown  v.  Higgs,  4  Ves.  708. 

Crane,  for  the  children  of  Cooper,  contended  that,  as  the 
grantor  had  never  directed  the  whole  to  go  to  the  issue  of  the 
marriage,  it  must  be  held  to  operate  for  the  use  of  all  her  ohil* 

dren. 

By  CouBT.  It  is  said  that  delivery  is  either  actual,  by  doioij 
something  and  saying  nothing,  or  verbally,  by  saying  something 
and  doing  nothing;  or  it  may  be  by  both.  So  a  deed  may  bo  de- 
livered by  him  who  makes  it,  or  by  any  person  of  bis  appoint- 
ment or  authority  precedent,  or  assent,  or  agreement  subse- 
quent: Shep.  Touch.  55.  A  deed  delivered  in  trust  for  the 
grantee  is  sufficient:  WheelwrigfU  v.  Whedwrighi,  2  Ifass.  447, 
449  [3  Am.  Dec.  66].  If  a  deed  is  read  and  not  formerly  de« 
livered,  but  left  in  the  same  place,  this  is  a  delivery  at  law: 
Skeleton's  case,  Cro.  Eliz.  6;  Co.  Lit.  860  (86,  a).    Here  the 
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grantee  had  consented  to  accept  the  trusti  and  the  grantor,  with 
the  knowledge,  consent,  and  approbation  of  her  intended  hus- 
band, executed  the  deed,  and  directed  it  to  be  recorded  and  de- 
livered. The  testimony  leaves  no  doubt  of  the  deliverj  accord- 
ing to  the  strictest  formalities  of  the  common  law:  Souverbye  v. 
Arden,  1  Johns.  Oh.  240. 

This  deed  passed  the  entire  estate  to  the  trustee,  for  the  bene- 
fit of  the  issue  of  the  intended  marriage,  and  for  want  of  issue, 
then  to  the  heirs  general  of  the  grantor,  reserving  the  use  of  the 
personal  property,  and  a  discretion  in  the  donor  as  to  the  time 
of  the  sale  of  the  estate.  The  reservation  of  power  was  to  direct 
the  sale  whenever,  in  her  opinion,  a  reasonable  price  could  be 
obtained.  Tbe  terms  of  the  reservation  would  probably  em- 
brace the  whole  estate,  both  real  and  personal.  The  priDcipal 
object  was  to  turn  the  personal  into  real  estate,  for  the  proceeds 
were  to  be  invested  in  lands  in  this  state.  This  discretion  was 
a  mere  division  of  the  trusts  for  the  more  effectual  security  of 
the  issue.  Where  there  is  a  clear  intention  that  a  person  shall 
take,  and  the  mode  only  is  left  to  the  party,  that  is  a  trust 
which  shall  never  fail  by  non-execution,  or  inability  of  the 
trustee  to  exercise  it:  Brown  v,  Higgs,  5  Yes.  495.  It  would  be 
most  unreasonable  that  tbe  cetdui  qiie  use  should  lose  the  whole 
estate,  because  the  discretion  of  directing  the  time  of  sale  was 
prevented  by  the  death  of  the  trustee.  If  the  principle  should 
be  admitted  that  there  was  a  resulting  trust  by  the  non-appoint- 
ment of  the  grantor,  the  effect  would  be  a  distribution  of  the 
estate  among  the  heirs  general  of  Sophia  Lowry,  expressly  con- 
trary to  her  intention.  She  has  declared  in  her  deed  this  dis^ 
iribution  shall  not  take  place  unless  she  should  die  without 
further  issue. 

The  case  of  Cook  v.  Brooking,  2  Yes.  51,^  was  very  much  like 
the  one  under  consideration.  Mallock  devised  fifteen  hundred 
pounds  to  S.  and  J.  Snow,  to  be  disposed  of  upon  secret  trusts, 
revealed  to  S.  Snow,  who  declared  in  writing  they  should, 
of  the  profits,  maintain  the  testator's  daughter,  Anne,  then  mar- 
ried, and  in  cose  she  should  survive  her  husband,  she  was  to 
have  the  whole  sum;  but,  in  case  she  died  iu  the  life-time  of  her 
husband,  then  the  fifteen  hundred  pounds  were  to  go  to  his 
daughter  L.,  in  such  shares  and  proportions  as  Anne  should  ad- 
vise. Anne  died  in  the  life-time  of  her  husband,  and  made  no 
appointment.  The  court  held  that  this  was  not  a  resulting 
tmst,  and  distributed  the  money  amongst  the  children  of  L. 

1.  Ofok  T.  Brotkina,  2  Vem.  60. 
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per  stirpes.  Whether  we  coqbuU  the  obvious  nttention  of  the 
donor,  or  the  principles  of  law  applicable  to  the  case,  the  re- 
salt  is  the  same,  that  here  is  no  resulting  trust  to  the  heirs  of 
Sophia  Lowry,  in  consequence  of  her  death,  without  declaring 
her  opinion  that  the  time  had  arrived  when  a  reasonable  price 
could  be  obtained  for  the  property  secured  to  the  issue  of  the 
marriage.  The  complainant,  therefore,  as  cestui  que  tnisi  for 
the  infant  defendant,  F.  Lowxy,  jun.,  is  entitled  to  the  property, 
or  its  value,  either  from  Lowry  the  elder,  or  the  person  who 
has  obtained  the  possession  of  it  from  him. 

But  it  appears  from  the  pleadings  that  the  defendant,  Lowe, 
as  administrator  of  the  estate  of  Sophia  Lowry,  prosecuted  an 
action  of  replevin  against  F.  Lowry,  sen.,  for  the  personal 
property  mentioned  in  the  deed  of  trust,  and  that,  having 
failed  to  establish  his  right,  judgment  has  been  rendered 
against  him  for  the  sum  of  one  thousand  four  hundred  and 
thirty-six  dollars  and  thirty-one  cents,  the  value  found  by  a 
jury  under  the  provisions  of  the  statute.  The  property  be- 
longed to  neither  of  the  parties  to  the  suit,  and  yet  the  defend- 
ant has  obtained  a  judgment  for  its  full  value.  The  law  has 
either  transferred  that  property  to  the  plaintiff,  which  clearly 
does  not  belong  to  him,  or  there  is  a  penalty  at  least  to  its  full 
value  for  commencing  a  groundless  action.  This  is  a  view  of 
the  statute  not  very  favorable  to  its  provisions,  as  a  substitute 
for  the  writs,  de  retomo  habendo,  and  of  vrUhemam.  It  is  for- 
tunately, perhaps,  not  now  necessary  to  consider  whether  Lowe 
would  be  also  answerable  to  the  trustee  for  the  property  or  its 
value,  in  case  he  elected  to  bring  an  action  at  law  upon  the 
tortious  possession  of  the  administrator.  This  court  think 
that  without  violating  any  principle  of  equity,  the  judgment  in 
favor  of  Lowry  the  elder  can  be  taken  as  a  trust  fund  for  his 
infant  son.  This  is  upon  the  grounds  that  the  judgment  is 
more  beneficial  to  the  infant  than  the  goods  in  specie.  Lowe 
can  not  be  aided  in  this  court.  This  has  already  been  deter- 
mined in  the  case  of  Lowe,  administrator,  v.  F.  Lowry,  sen.,  ei 
al,,  4  Ohio,  77  [post,  685].  The  proceedings  in  replevin  have 
transferred  to  him  the  possession  of  the  property,  and  charged 
him  with  the  judgment.  He  must  abide  by  this  bitter  law. 
But  as  that  judgment  is  the  proceeds  of  the  infant's  property, 
and  as  neither  the  plaintiff  nor  the  defendant  in  the  action  had 
a  shadow  of  legal  right,  equity  requires  that  Lowzy,  sen., 
should  transfer  it  to  the  cestui  que  trust,  to  be  applied  aooording 
to  the  declared  intention  of  Sophia  Lowry. 
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The  court  decree  that  F.  Lowiy,  sen.,  eoHagn  the  }udgxneDt 
recovered  in  the  action  of  replevin  against  P.  P.  Lowe,  except 
the  costs,  to  the  complainant,  who  is  to  collect  the  same  in  the 
name  of  Lowry,  who  is  perpetually  enjoined  from  interfering 
with  the  collection  thereof,  or  from  discharging  or  releasing  the 
same,  or  the  proceeds  thereof.  And  as  to  the  other  defend  ants, 
the  hill  is  to  be  dismissed.  And  it  is  farther  ordered  and  de- 
creed that  the  costs  of  this  suit  be  paid  out  of  the  proceeds  of 
the  judgment,  and  the  residue  be  retained  by  the  complainant 
for  the  further  directions  of  this  court. 


It  was  decided  in  Janes  y.  Jows,  16  Am.  Dea  35,  that  a  deed  ezeoated  by 
the  f^nntoT,  bat  retained  in  his  possession,  with  directions  to  his  wife  to  file 
it  for  record  after  his  decease,  was  inoperative  for  want  of  delivery  in  the 
life-time  of  the  grantor.  See  note  to  that  case,  for  a  diwmssion  of  the  qnes- 
tion  of  what  ooostitates  delivery  of  a  deed. 


Lowe  v.  Lowbt. 

[4  Omo,  77.] 

Biu.  ov  Pbacb  wxeh  Bnraor  to  PniaoNALTT  will  hot  bb  Svbtaihxd, 

unless  the  complainant  has  established  his  title  at  law,  or  it  is  necessary 

to  prevent  a  mnltiplicity  of  suits. 
Bklbv  vbox  Judomnet  at  Law. — ^The  fact  that  a  plaintiff  has  prosecnted  a 

groundless  action  at  law,  which  involved  him  in  a  heavy  responsibility, 

fdniisbes  no  groond  for  relief  in  equity. 

Bill  in  chancery,  adjourned  for  decision  to  this  court  from 
Montgomery  county  in  connection  with  the  preceding  cause, 
(Steele  ▼.  Lowry),  in  which  are  stated  the  facts  necessary  to  u 
dear  understanding  of  the  decision  of  the  court  in  this  case. 

Xotoe,  for  complainant. 

Bacon^  for  defendant. 

By  Court.  There  is  no  equity  in  the  bill  upon  which  the  com- 
plainant c&n  be  relieved.  Its  chief  object,  though  somewhat 
dimly  presented,  is  that  of  a  bill  of  peace.  But  the  subject- 
matter  does  not  relate  to  real  estate,  and  as  to  the  personal,  the 
complainant  has  established  no  right  at  law.  This  is  deemed 
indispensable  to  sustain  a  bill  of  peace,  unless  an  issue  is  nec- 
essary to  bring  in  different  interested  parties,  and  thus  prevent 
litigation  and  a  multiplicity  of  suits:  Elridge  v.  Eill^  2  Johns. 
Ch.  281;  2  Story  Eq.  Jur.  sec.  859. 

There  seems  to  be  no  ground  for  relieving  the  complainant 
against  the  judgment  at  law,  in  the  action  of  replevin.     There 
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is  no  allegation  that  the  complainant  was  ignorant  of  any  mate- 
rial fact  since  discoyered;  no  saggestion  of  fraud,  accident,  sur- 
prise, or  mistake.  No  circumstance  is  charged  in  the  bill  to 
warrant  a  conclusion  that  the  judgment  at  law  is  not  according 
to  the  right  of  the  case.  On  the  contrary,  we  are  satisfied,  froai 
anofher  case  which  has  been  before  us  in  connection  with  this, 
that  the  judgment  against  the  complainant  in  repleyin  is  unim- 
peachable.  The  facts  that  he  prosecuted  a  groundless  action, 
and  that  the  result  has  involved  him  in  a  heavy  responsibility, 
supply  no  grounds  for  his  relief  here.  If  the  pecnliar  provi- 
sions of  the  statute  regulating  the  proceedings  in  replevin  ope- 
rate hardly  in  a  particular  case,  that  circumstance  invests  the 
court  with  no  power  to  relieve  against  them;  Bti^  v.  Siffg9,  4 
Yes.  639;  1  Story's  Eq.  Jur.  sec.  644. 

The  injunction  must  be  dissolved,  and  the  bill  dismiaaed, 
with  costs. 


Haines'  Lessee  v.  Lindset. 

[4  Ohio,  88.] 

DxFDiT  BBMBsn  HAS  PowBB  TO  Makb  Cowbtakob  oy  Lamds  told 

exeontioiL 
Wajuuht  ApponfTDTO  Dbputv  SHBsnrr,  or  Filed  with  ths  Olbbk,  n 

Vauz»,  althoagh  not  indoned  by  him. 

Ejxotkxnt.  This  case  came  before  this  coart  on  a  motion  for 
a  new  trial,  adjourned  for  decision  from  Clermont  county.  The 
defendant  claimed  title  under  a  sherifiTs  deed,  executed  by  the 
deputy  sheriff,  under  a  sale  upon  judgment  and  execution.  At 
the  trial  the  deed  was  rejected,  and  the  defendant  moved  for  a 
new  trial. 

Morris  A  Moarehead,  for  the  motion. 

Este,  oarUra, 

• 

By  CoiTBT.  In  the  most  ancient  times  of  the  English  common 
law,  the  sheriff  had  his  under-sheriff:  6  Oom.  Dig.  418.  Such 
deputy,  when  appointed,  was  vested  with  authority  to  perform 
every  ministerial  act  that  the  principal  sheriff  could  perform. 
The  power  given  the  principal  sheriff  by  our  statute  is  but  in 
affirmance  of  the  common  law;  and  we  think  that  upon  just 
principles  of  analogy,  the  power  to  make  conveyances  of  lands 
sold  under  execution  may  be  legitimately  exercised  by  the  dep- 
uty. The  writ  of  elegit  in  England  directed  the  sheiiff  to  hold 
an  inquisition  upon  the  debtor's  lands,  and  according  to  the 
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finding  of  thafc  ioquisition,  set  off  to  the  plaintiff  in  execution  a 
certain  portion  of  those  lands,  to  be  held  at  an  annual  rent  un- 
til the  debt  is  paid.  The  inquisition  and  sheriff's  return  upon 
the  writ  are  the  evidence  of  the  creditor's  right  to  the  posses* 
don  of  the  lauds.  It  has  been  adjudged,  not  only  that  a  deputy 
sheriff  may  take  an  inquisition  and  make  an  extent  upon  eUgU, 
but  that  the  bailiff  of  a  liberty  may  do  it  by  warrant  under  him: 
Cro.  Oar.  319. 

In  our  state,  the  order  of  the  court  confirming  the  sale,  and 
the  sheriff's  deed  in  conformity  with  that  order,  are  essential 
items  of  proof  to  sustain  the  purchaser's  title.  And  there  is 
certainly  nothing  but  what  is  strictly  ministerial  in  executing 
the  deed,  when  the  court,  acting  judicially,  have  confirmed  the 
Bale.  Holding  an  inquisition  upon  elegit  bears  a  much  stronger 
eemblance  of  exercising  a  judicial  authority.  In  New  York,  it 
is  settled  that  an  inquisition  of  damages  may  be  held  by  the 
deputy  sheriff:  TiUoison  v.  Cheeiham,  2  Johns.  63.  The  very 
question  presented  in  this  case  has  been  directly  decided  in  that 
state,  and  the  validity  of  a  sheriff's  deed,  executed  by  a  deputy, 
sustained:  Jackson  v.  Bush,  10  Johns.  223;  Oorham  v.  OcUe,  7 
Ck>w.  737,  739  [17  Am.  Dec.  649.]  The  statute  of  New  York 
authorizes  the  sheriff,  *'  by  writing  under  his  hand  and  seal,  to 
make  some  proper  person  under-sheriff,"  etc.  It  directs  that 
"such  be  recorded  in  the  office  of  the  clerk  of  the  county;"  but 
it  does  not  define  what  shall  be  the  powers  of  the  deputy  in  the 
life  of  the  principal.  In  case  of  his  death,  it  declaces  "  the  dep- 
uty shall  in  all  things  execute  the  office  of  sheriff  of  the  same 
GOiinty."  Our  statute  is  much  stronger  than  this,  for  it  directs 
that  the  warrant  appointing  the  deputy  shall  authorize  him  **  to 
perform  all  and  singular  the  duties  appertaining  to  the  offico  of 
sheriff  within  his  respective  county."  These  duties  he  may 
perform  in  the  life  of  the  sheriff,  and  as  the  execution  of  the 
deed  after  a  sale  of  real  estate  is  one  of  them,  we  consider  the 
authority  as  vested  in  the  deputy  by  express  terms. 

In  this  case,  an  exception  is  taken  that  the  warrant  consti- 
tuting the  deputy  has  not  been  filed  agreeably  to  the  provision 
of  our  statute.  It  appears  to  have  passed  through  the  proper 
office  before  it  was  placed  with  the  papers  in  this  cause.  There 
is  no  further  evidence  that  it  was  filed.  In  our  practice,  the 
ordinary  evidence  that  a  paper  has  been  officially  filed  is  the 
clerk's  indorsement  of  that  fact  upon  the  back  of  it.  But  we 
are  not  prepared  to  say  that  it  can  not  be  filed  unless  thus  in- 
dorsed, or  that  no  other  evidence  than  the  indorsement  can  be 
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received  to  eetablish  the  fact  of  filing.  It  would  be  especially 
dangerous  to  suspend  the  validity  of  titles  to  land  upon  any 
practice  of  a  ministerial  officer,  regulated  by  no  positive  law, 
and  not  so  supported  by  usage  and  precedent  as  to  oonstitata 
an  unbending  rule.  The  exact  time  when  a  paper  is  placed 
upon  file  frequently  is  very  material  to  rights  arising  under  it; 
and,  for  this  reason,  the  practice  of  indorsing  the  fact  and  the 
date  upon  the  paper  itself,  meets  the  entire  approbation  of  tbe 
court.  Still  had  the  paper  been  placed  in  the  office,  either 
strung  upon  a  thread,  or  laid  in  a  drawer  or  pigeon-hole,  we 
conceive  it  would  be  filed  within  the  terms  of  tbe  law.  The  fact 
of  filing  it  is  to  be  regarded  as  a  matter  in  pais,  seeing  there  is  no 
law  directing  it  to  bo  made  matter  of  record.  In  the  absence  of 
all  testimony  with  regard  to  the  paper,  except  that  it  had  been 
in  the  clerk's  office  before  it  was  used  in  the  cause  before  as, 
we  feel  bound  to  presume  that  it  was  regularly  filed.  If  the 
deputy  deposited  his  warrant  of  deputation  with  the  clerk,  and 
that  officer  omitted  to  file  it,  we  are  not  satisfied  that  the  power 
of  the  deputy  should  be  deemed  void  upon  that  account: 
Mdrbury  v.  Madison ,  1  Granch,  141 ;  1  Petei's  Oond.  B.  269.  Bot 
it  is  not  necessary  now  to  express  an  opinion  on  this  point. 

The  verdict  must  be  set  aside  and  a  new  trial  granted;  the 
costs  to  abide  the  event  of  this  suit. 

Either  the  sheriff  or  his  depaty  may  execute  a  deed  on  a  sale  on  ezeoation: 
Oorham  v.  Oale^  17  Am.  Dec  549:  "The  execution  of  a  conveyance  in  a 
mere  ministerial  act.  Hence,  it  may  be  done  by  a  deputy,  acting  in  the 
name  of  his  principal  The  power  of  sheriffii  to  appoint  under  and  deputy 
iherifis  seems  always  to  have  been  conceded;  and  whenever  a  person  has  been 
appointed  an  under  or  deputy  sheriff  in  such  mode  as  is  regarded  as  valid  by 
the  laws  of  his  state,  he  has  full  authority  to  execute  oonveyanoes  in  the 
name  of  his  principal,  though  his  appointment  was  made  by  parol  only: 
Freeman  on  Executions,  sec.  827. 


GOFOBTH  V.  LONGWOBTH. 

[4  Ohio,  129.] 
Adionzstbatos's  Sale  of  Rxal  Estate.  —An  administrator's  sale  of  the  real 
estate  of  a  decedent  is  void  unless  made  by  virtue  of  an  order  of  oonrti 
and  the  existence  of  such  an  order  must  appear  as  a  matter  of  reooid, 
and  can  not  be  proven  in  any  other  way. 

Ejsotmbnt,  adjourned  for  decision  from  Hamilton  county. 
The  plaintiff  claimed  as  heir  at  law  of  Aaron  Goforth,  who  died 
seised  of  the  lot  of  land  in  question.    The  seisin  of  the  ancestor 
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and  the  heirship  of  the  plaintiff  were  admitted.  The  defendant 
claimed  under  an  alleged  sale  and  conyejance  by  the  adminis- 
trator of  Ooforth  of  the  lot  for  the  paymeut  of  debts.  He  gave 
in  eridenee  a  deed  from  the  adniiuistrators  which  recited  that 
the  sale  was  made  under  an  order  of  court.  And  to  sustain 
this  deed  he  gave  in  evidence  an  order  of  court  in  these  words: 
'*  Petition  and  motion  made  by  the  administrators  of  A.  Go- 
forth,  deceased,  for  the  sale  of  real  estate.  Account  or  state- 
ment exhibited  to  court,  who  appoint  Joseph  Carpenter,  Ethan 
Stone,  and  Bichard  Fosdick,  appraisers/'  etc.  An  appraisement 
of  the  real  estate  was  returned  by  these  appraisers,  dated  De- 
cember 11, 1813.  An  account  of  sale  was  made  by  the  admin- 
istrators, dated  December  16, 1813,  in  which  the  lot  in  question 
was  set  down  as  sold  on  the  fourteenth  of  December,  1813. 
This  account  was  marked  filed  as  of  the  fourteenth  of  April, 
1814.     No  other  orders  of  coiurt  were  given  in  evidence. 

CcaweU  db  Starr,  for  the  plaintiff. 

Wright,  for  the  defendant. 

By  Ck>UBT.  It  is  now  well  settled  that  courts  giye  a  liberal 
construction  to  statutes  authorizing  sales  of  real  estate  by  exec- 
utors or  administrators.  Public  policy  requires  that  all  reason- 
able presumptions  should  be  made  in  support  of  such  sales,  es- 
pecially respecting  matters  in  pais  [Ludlow  v.  Wade,  6  Ohio, 
600].  The  number  of  titles  thus  derived,  and  the  too  frequent 
inaccuracy  of  clerks,  and  others,  concerned  in  effecting  these 
sales,  render  this  necessary.  But  where  the  statute  is  explicit 
and  unambiguous  in  its  terms,  the  court  is  not  authorized  to 
dispense  with  the  formalities  and  modes  of  proceeding  pre- 
scribed, or  to  supply  them  by  presumptions  and  constructions. 

The  sale  relied  upon  by  the  defendant  was  made  under  the 
statute  of  February  10,  1810:  Chase,  680.  The  thirty-second 
section  provides,  *' that  when  it  shall  be  made  appear  to  the 
satisfaction  of  the  court  that  it  is  necessary  to  sell  real  property 
for  the  discharge  of  debts,  as  specified  in  the  preceding  bcc- 
tion,  they  shall  appoint  three  disinterested  men  to  view  the 
lands,  tenements,  or  hereditaments  so  to  be  sold,  and  return  to 
court,  under  oath,  a  statement  of  the  value  thereof,  after  which 
the  conrt  shall  direct  the  executor  or  executors,  administrator 
or  administrators,  to  proceed  to  sell  either  the  whole  or  a  part, 
as  they  may  think  proper,  of  such  real  estate,  after  giving  no- 
tice," etc.  [Miami  Ex.  Go,  v.  HaUey,  7  Ohio,  13].  The  provi- 
sions here  cited  require  that  certain  acts  shall  be  done  by  the 
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court  of  common  pleas,  and  these  constifcate  the  foundation 
upon  which  the  sale  of  a  deceased  person's  real  estate,  bj  hia 
personal  representative,  must  rest.  That  these  acts  were  done 
by  the  court  must  be  evidenced  bj  the  record  of  their  proceed- 
ings. The  law  requires  that  the  court  shall  appoint  valuers, 
who  shall  value  the  estate,  and  make  a  return  of  the  valuation, 
" after  which  the  court  shall  direct"  the  whole  or  a  part  to  be 
sold,  "  as  they  may  think  proper."  This  act  to  be  performed 
by  the  court  is  essentially  of  a  judicial  character.  A  judgment 
is  to  be  made  up  and  pronounced,  and  this  judgment  is  the 
foundation  of  the  administrator's  or  executor's  power  to  sell 
[Ludlow  v.  Wade,  5  Ohio,  601].  Were  such  a  judgment,  order,  or 
direction  produced,  it  would  be  correct  to  infer  that  it  was 
rendered  or  made  upon  a  proper  state  of  facts.  The  appoint- 
ment and  return  of  the  valuers,  with  other  preliminary  proceed- 
ings, might  be  inferred  or  presumed.  But  the  judgment  or  di- 
rection stands  upon  a  different  principle.  It  can  only  exist  as 
matter  of  record,  and  can  in  no  other  mode  be  proven.  No 
transcript  of  any  such  record  is  produced,  nor  anything  more 
than  the  order  appointing  the  valuers,  which,  in  the  nature  of 
things,  preceded  the  direction  or  order  to  sell,  because  between 
that  appointment  and  the  final  direction  to  sell,  the  valuers 
were  to  perform  the  duties  required  of  them  by  law. 

The  counsel,  aware  of  the  necessity  of  adducing  record  evi- 
dence of  this  order  or  judgment,  attempt  to  deduce  it  from  the 
'  *  et  cetera'*  at  the  end  of  the  order  appointing  valuers.  But  such 
an  interpretation  of  the  *' etcetera"  in  the  case  before  us  is 
wholly  inadmissible.  Lord  Coke  himself,  whose  commentary 
upon  the*' el  cetera"  of  Littleton  is  a  standing  jest  with  the 
profession,  never  could  have  thought  that  matter  subsequent,  and 
the  final  decision  of  the  court  in  the  case,  could  be  included  in 
An'*  et  cetera"  attached  to  the  incipient  order  in  the  proceed* 
ings.  The  statutory  provisions  in  respect  to  cases  of  sales  of 
real  estate  by  the  personal  representative  are  intended  to  pro- 
tect the  interests  of  heirs  and  creditors,  as  well  as  that  of  pur- 
chasers. The  power  of  the  personal  representative  over  the  real 
estate  of  the  deceased  is  derivative  and  limited.  It  is  derived 
from  the  act  of  the  court,  in  conformity  of  the  law.  The  dis- 
cretion of  the  court  must  be  exercised  and  declared  upon  tbe 
subject,  and  without  this,  the  act  of  the  administrator  or  exec- 
utor is  void,  because  based  upon  no  legal  foundation.  It  is  a 
case  of  acting  under  a  power,  when  no  power  is  conferred.   The 
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act  mast  therefore  be  void.  In  this  case  there  is  the  proper 
proof  that  valuers  were  appointed,  and  made  a  return. 

These  steps  prepared  the  subject  for  the  court  to  act  upon 
finally.  But  there  is  no  evidence  that  they  did  finally  act  upon 
it.  On  the  contrary,  there  are  facts  stated  that  warrant  a  con- 
trary conclusion.  The  appraisement  is  dated  December  11, 1813, 
and  the  administrators  report  the  sale  as  made  the  fourteenth 
of  the  same  month.  In  this  period  of  time,  it  was  impossible 
for  the  court  to  act,  and  then  for  the  administrator  to  give 
the  legal  notice  of  sale.  It  seems,  therefore,  to  be  an  almost 
necessary  conclusion,  that  the  administrators  did  not  consider 
an  order  or  direction  to  sell,  founded  upon  the  return  of  the 
valuers,  as  necessary  to  invest  them  with  the  power  to  effect  a 
sale.  We  can  not  otherwise  account  for  their  appointing  and 
advertising  a  sale,  even  before  the  valuation  was  made,  and,  of 
consequence,  before  any  power  to  sell  could  be  vested  in  them. 
They  mistook  their  duty  and  their  powers.  We  might  as  well 
attempt  to  sustain  a  sheriff's  deed  for  land  sold,  on  execution, 
where  the  pleadings  were  found,  but  no  judgment,  as  to  sustain 
the  sale  by  the  administrators,  in  this  case.  To  divest  the  heirs 
of  their  estate,  by  the  sale  of  the  personal  representative,  that 
Bale  must  be  made  in  substantial  compliance  with  the  statute. 
This  must  appear  in  the  record,  or  arise  on  a  just  implication 
from  it.     Here  we  have  neither. 

The  judgment  must  be  for  the  plaintiff. 


Cited  with  approval  to  the  point  that  no  order  for  a  sale  could  be  made, 
until  the  appraiul  was  first  made  and  returned,  in  Miami  Ex,  Co,  v.  Halley, 
7  Ohio^  11. 


BlGELoVs  EXEOUTOB  V.  BlGELOVs  Adm'rS. 

[4  Ohio,  188.] 

BoKD  or  Obugob  who  Beoomis  Administratob  or  thx  Oblioeb  Ib  thereby 
suspended,  and  the  debt  becomes  assets  in  his  hands  as  administrator. 

Discovert  or  Will  and  Afpointicsnt  or  Exxoutob  repeal  grant  of  ad- 
ministration, bnt  do  not  avoid  all  mesne  acts. 

DxcRES  or  Court  or  Cokprbnt  JuBiSDicmoN  can  not  be  impeached  collat- 
erally. 

CovEVANT,  adjourned  for  decision  from  the  county  of  Licking. 
Oliver  Bigelow,  in  his  life-time,  sold  to  Elihu  Bigelow  a  tract 
of  landy  and  vmtten  covenants  were  entered  into  between  thorn 
to  the  effect  that  Elihu  should  pay  the  purchase  price  in  yearly 
installments  of  two  hundred  dollars  each,  and  upon  payment  of 
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the  whole,  that  OliTer  should  conTej  the  land  to  Eliha.  Sevecal 
payments  were  made  and  indorsed  in  the  life-time  of  OliTer. 
Bat  before  the  contract  was  completed  Oliver  died  and  Eliha 
was  appointed  his  administrator.  In  his  administration  accoont 
he  represented  that  th^^  was  due  on  the  contract  the  sum  of 
one  hundred  and  eightj  doUars.  While  he  was  acting  as  ad- 
minibtrator  Elihu  petitioned  the  court,  under  the  statute,  io 
complete  the  contract  by  ordering  a  conveyance,  and  stated  in 
this  petition  that  the  whole  of  the  purchase-money  had  been 
paid.  On  the  death  of  Elihu  the  defendants  were  appointed  his 
administrators.  It  was  discovered  that  Oliver  had  left  a  will 
appointing  the  plaintiff  his  executor,  who  proved  the  will  and 
took  out  letters.  Having,  by  some  means,  obtained  possession 
of  the  contract,  he  instituted  this  suit.  The  jury,  by  a  special 
verdict,  found  that  there  was  due  upon  the  contract  to  the  estate 
of  Oliver  Bigelow  the  sum  of  three  hundred  and  nine  dollars 
and  sixty  cents;  and  that  the  writing  was  obtained  by  the 
plaintiff  without  the  consent  of  Elihu  Bigelow,  or  his  adminls* 
trators. 

Stanberry,  for  the  plaintiff,  contended  that  as  Elihu  was  not 
appointed  by  the  deceased,  the  fact  of  his  having  taken  the  ad- 
ministration on  himself  did  not  extinguish  the  debt,  but  merely 
suspended  the  right  to  sue,  which  right  to  sue  immediately  ac- 
crued to  the  executor,  as  soon  as  the  bond  came  into  his  posooo 
sion.  He  also  contended  that  the  fact  found  by  the  special 
verdict  could  not  be  controverted  by  the  decree  of  the  court, 
made  on  the  petition  of  Elihu  for  a  deed,  which  decree  had 
never  been  carried  into  effect. 

DiUe^  for  the  defendants,  contended  that  the  bond,  on  the 
appointment  of  Elihu  Bigelow  as  administrator,  merged  and 
became  so  much  assets  in  his  hands  as  administrator. 

By  GouBT.  The  first  question  made  is,  whether  the  appoint- 
ment of  a  debtor  administrator  extinguishes  the  debt,  and  co- 
instate  turns  it  into  assets;  2.  If  the  debt  is  only  suspended, 
whether  the  application  for  a  deed  by  the  administrator  to  him* 
self,  as  obligor,  and  an  order  granted,  destroy  the  right  of 
action  on  the  bond. 

In  this  case,  it  appears  that  during  the  life-time  of  Oliver 
and  Elihu  Bigelow,  they  entered  into  articles  of  agreement,  hf 
which  Oliver  covenanted,  upon  the  payment  of  a  certain  sum  of 
money  by  Elihu,  to  execute  a  conveyance  for  a  tract  of  land, 
therein  specified.  A  part  of  the  money  was  paid  in  the  life-time 


Dec.  1829.]  Biqelow  v.  Bioelow.  69^ 

of  Oliver.  Administration  on  hie  estate  was  granted  to  his 
brother  Elihu.  It  is  now  a  well-settled  prinoiple,  that  if  a 
creditor  make  his  debtor  executor,  it  is  not  absolutely  an  ex- 
tinguishment of  the  debt,  but  remains  as  assets  in  his  hands: 
Dorchesier  v.  Webb,  Cro.  Car.  372.  It  is,  however,  quasi  a  release 
at  law,  because  he  can  not  be  sued;  1  Com.  Dig.  837.  The 
same  rule  must  apply  to  administrators,  who  can  not  sue  them- 
selves any  more  than  executors.  Both  are  trustees;  the  one 
under  the  law,  the  other  by  the  appointment  of  the  testator.  In 
the  principal  case,  a  will  was  discovered  and  admitted  to  pro- 
bate, and  the  adminstrator  was  superseded  by  the  executor. 
Counsel  suppose  the  debt  or  duty  was  only  suspended,  while 
the  debtor  was  acting  as  administrator,  and  that  a  right  of  ac- 
tion immediately  accrued  to  the  executor  when  the  bond  came 
into  his  possession.  The  law  appears  to  be  otherwise.  Personal 
actions  once  suspended  are  always  suspended:  Dorchester  v. 
Webb,  Cro.  Car.  372.  If  the  bond  was  once  assets,  no  act  of 
the  parties  could  turn  them  back  to  an  obligation.  Chief  Baron 
Comyns,  who  is  himself  said  to  be  an  authority,  has  recognized 
the  principle  as  a  sound  one,  that  a  personal  thing  suspended  is 
extinct:  1  Com.  Dig.  337.  The  principle  under  consideration 
was  decided  in  Winchop  v.  Bass  e<  oZ.,  12  Mass.  199;  the  court 
say:  ''The  executor  having  voluntarily  assumed  the  trust, 
which  prevents  any  one  from  suing,  and  being  unable  to  sue 
himself,  he  shall  be  considered  as  having  paid  the  debt,  and  as 
holding  the  amount  in  his  hands  as  administrator.  By  the 
same  case,  securities  in  the  bond  were  considered  accountable 
for  such  assets.  The  discovery  of  a  will,  and  the  appointment 
of  an  executor,  only  operate  as  a  repeal  of  the  grant  of  ad- 
ministration, which  did  not  avoid  all  mesne  acts.  A  repeal 
upon  citation,  although  the  goods  were  sold  pendente  lite,  does 
not  render  the  act  void:  Cro.  Eliz.  459;  Salk.  38.  Conse- 
quently the  application,  on  the  part  of  the  administrator,  to 
have  the  contract  specifically  executed,  and  the  record  of  pro- 
ceedings under  it,  are  not  rendered  void  by  the  discovery  cf  a 
will,  and  the  appointment  of  an  executor,  who  accepted  the 
trust.  Every  act  of  the  administrator  has  the  same  validity  as 
if  be  had  not  been  superseded,  but  had  continued  to  perform 
his  duties  until  final  settlement  and  distribution  of  the  estate. 
But  the  record  of  the  proceedings  upon  the  petition  of  the 
administrator  for  a  deed,  is  conclusive  against  the  right  ol 
recovery  in  this  action.  The  court  had  jurisdiction,  and  have 
(nand  the  payment  of  the  money,  which  can  not  be  con- 
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troTerted,  nnless  this  order  or  decree  ia  Toid,  and  ibis  is  not 
pretended,  it  being  a  solemn  judgment  of  a  oonrt  of  competent 
jorisdictiony  is  no  longer  open  for  controversy.  The  decree 
can  not  be  open  for  inquiry  whether  the  obligee  made  i>ay- 
ment  or  not.  The  court  has  already  adjudged  that,  and 
the  record  shows  it.  A  judgment  of  the  law  is  not  to  be 
controverted  by  collateral  matters,  for  they  are  intended:  6  Co. 
38;  Perkins  v.  Fairfield,  11  Mass.  227;  Jackson  ex  dem.  Oofarth 
T.  Longujorth,  4  Ohio,  129  [ante,  588]..  We  can  not,  in  thia 
collateral  way,  go  into  an  inquiry  concerning  the  propriety  or 
impropriety  of  extending  the  equity  of  the  statute  to  an 
obligee  who  is  administrator.  The  policy  of  admitting  a  trustee 
of  the  law  to  make  this  application,  where  his  personal  interest 
must  come  in  conflict  with  his  representative  duties,  would,  as 
an  abstract  principle,  be  very  questionable;  but  the  decision 
has  been  made,  and  in  this  action  can  not  be  controverted. 
The  legal  maxim,  **  Ex  diuiumiiale  iemparia  omnia  prcssumuntur 
rite  et  solemniJLer  esse  acta,  donee  probitur  in  cantrarium,*'  applies 
with  force  to  this  as  well  as  to  every  other  record:  Gkeenl.  £v. 
23.  The  court  are  of  opinion  that  the  facts  agreed  are  con- 
clusive against  the  plaintiff's  right  of  recovery  upon  this  bond. 
Circumstances  may  exist,  which  enable  the  heir,  or  creditor, 
to  be  relieved  against  the  effect  of  this  order,  or  decree,  by 
applying  to  a  different  jurisdiction. 
Judgment  of  nonsuit. 

Cited  and  approved  in  HoUy.  PraU,  6  Ohio,  72,  to  the  point  that  the  debt 
of  an  adminiBtrator  dae  to  the  estate  beoomes,  npon  his  appointment^  aiets 
in  hia  lianda  belonging  to  the  estate,  and  no  action  can  be  maintained  ther^ 
after  against  him  on  the  original  debt.  Cited  to  the  same  point  and  explained 
in  CoUard  ▼.  Donaldson,  17  Id.  264.  Cited  and  commented  on  At  wom» 
length  in  Rottman  v.  McFarland,  9  Ohio  &t,  369,  in  which  case  the  coori 
say,  *'  The  authority  of  this  case  is  somewhat  shaken,  and  its  practical  *ppli« 
cation  limited"  in  the  cases  of  Hall  v.  PraU  and  CoUard  v.  DonaJdwon,  wpra^ 
In  the  case  of  Rowman  v.  McFarland  it  was  held  that  the  principle  decided  in 
Bigelow  v.  Bigdow  does  not  apply  to  cases  of  joint  and  several  notea^  whev» 
only  one  of  the  makers  becomes  trustee  to  *  payee. 

Collateral  attacks  on  judgments  of  courts  of  competent  juriadiotum  are  not 
permitted:  Vu/our  v.  Cav\franc,  13  Am.  Dec.  360^  and  note,  365;  Van  DyA« 
V.  Johns,  12  Id.  76;  Homerv.  Fish,  11  Id.  218;  Moort  v.  Tanner,  17  Id.  3&. 
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[4  Ono»  175.] 
Bquttt  JpHMDionoy— Djutectivjc  Appsait— Nxw  TBiAL.^Where  a  party 
iaila  to  giTB  a  aafficient  bond  on  appeal,  owing  to  the  miatake  or  omis- 
aion  of  the  olerk  who  took  it,  and  the  snpreme  court  for  that  reason 
qnaahea  the  appeal,  equity  will,  on  the  appellant's  showing  probable 
ground  that  he  had  a  case  at  law,  giant  a  new  trial;  and  such  case  may 
be  retained  and  tried  in  the  supreme  oourt. 

Bill  in  chancery,  adjourned  for  decision  from  Wood  county. 
The  bill  showed  that,  in  1827,  Pray  sued  the  complainants,  Oli- 
Ter  and  Baum,  in  Wood  county,  but  the  former  only  was  served 
with  process.     The  declaration  in  that  action  set  forth  a  special 
contract  made  between  the  complainants,  by  their  attorney  in 
fact,  Peter  G.  Oliver,  and  Pray,  whereby  it  was  alleged  that 
they  sold  to  Pray,  in  1819,  certain  lands  therein  described  for  a 
certain  sum  of  money,  part  of  which  was  to  be  paid  down, 
and  the  balance  in  three  equal  annual  payments;  deed  to  be 
made  on  the  completion  of  the  payments.     That  Pray  had  paid 
in  full,  but  complainant  refused  to  convey,  and  had  allowed  the 
lands  to  be  forfeited  to  the  United  States.      It  also  contained 
general  counts  for  lands  sold  to  which  title  had  failed,  and  for 
money  had  and  received.   Oliver  pleaded  the  general  issue,  and, 
in  1828,  a  verdict  and  judgment  were  given  against  him.    Due 
notice  of  appeal  was  given,  and  Oliver,  who  was  not  present  at 
the  trial,  as  soon  as  he  was  informed  of  the  judgment,  went  to 
Wood  county  to  perfect  the  appeal.     The  clerk,  on  the  request 
of  Oliver,  drew  up  the  appeal  bond,  which  was  executed  by  him 
and  his  sureties,  and  approved  and  accepted  by  the  clerk.     Oli- 
ver verily  believed  that  the  bond  was  duly  executed,  and  the 
case  duly  appealed.     At  the  time  of  the  execution  of  the  bond 
the  costs  had  not  been  taxed,  and  a  blank  was  left  for  their  in- 
sertion, which  the  clerk,  by  accident  or  mistake,  omitted  to  fiU 
up.     At  the  next  term  of  the  supreme  court  in  Wood  county, 
the  appeal  was  quashed,  on  motion  of  Pray,  on  the  sole  ground 
that  the  costs  had  not  been  inserted  in  the  appeal  bond,  and 
execution  issued  forthwith. 

The  bill  alleged  that  the  verdict  and  judgment  were  wholly 
unjust,  and  that  neither  of  the  complainants  owed  Pray  one 
cent;  that  they  never  made  or  authorized  any  such  contract  as 
thai  set  forth  in  the  declaration;  that  Peter  G.  Oliver  was  never 
authorized  by  them  to  make  any  such  contract;  that  neither  of 
the  complainants  ever  received  one  cent  for  the  lands  men- 
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tioned;  and  that  the  yerdict  was  obtained  by  the  fraad,  oon- 
trivance,  and  management  of  Pray,  hia  agents,  and  abettors; 
that  the  complainants  had  a  just  and  equitable  defense  in  the 
suit  at  law,  which  was  set  out  as  follows: 

In  1817,  complainants  and  others  formed  an  aseociation  to 
purchase  public  lands,  and  in  that  year  purchased,  amon^ 
others,  the  lands  in  question.  Complainant,  Oliver,  was  con- 
stituted the  agent  of  the  company,  purchased  the  lands,  laid  off 
the  lots,  and  held  the  certificates  as  trustee  for  the  oompanj. 
In  1818  he  closed  all  his  accounts  with  the  company,  and  iran»> 
ferred  all  the  certificates  to  Baum,  the  other  complainant,  who 
was  constituted  trustee  in  his  stead.  In  1819,  and  prior  to  the 
date  of  Fray's  contract,  Oliver  sold  all  his  interest  in  the  com- 
pany to  others,  and  has  had,  since  that  time,'  no  interest,  di- 
rectly or  indirectly,  in  the  concern.  In  1818,  Oliver,  in  order  to 
assist  his  brother,  Peter  G.  Oliver,  who  was  young  and  inexperi- 
enced, and  who  bad  been  somewhat  unfortunate,  effected  an  ar- 
xangement  by  which  Peter  6.  took  a  tavern  of  the  company's 
:in  Maumee,  and  for  the  rent  thereof  was  to  collect  rents  for  the 
company,  protect  their  lands,  and  superintend  improvements; 
but  he  had  no  authority  whatever,  written  or  verbal,  to  sell  the 
lands  of  the  company,  and  had  never  pretended  to  sell  any  of 
their  lands  except  those  in  controversy.  In  1819,  Pray  applied 
to  Peter  G.  to  purchase  these  lands,  who  informed  him  that  he 
had  no  authority  to  sell  them,  but  that  he  would  write  to  the 
company  in  reference  to  the  matter.  He  received  for  answer 
that  the  company  would  not  sell.  Pray,  however,  revived  hia 
application,  and  by  crafty  representations  induced  Peter  O.  to 
enter  into  a  contract  for  the  sale  of  the  lands,  well  knowing  that 
he  Lad  no  authority  to  sell,  but  relying  ou  complainant  Oliver's 
friendship  for  his  brother,  to  relieve  him  from  the  difELonlty  in 
which  he  would  become  involved  by  making  the  contract.  Ac- 
cordingly, Peter  G.  entered  into  a  contract,  under  seal,  as  agent 
for  Baum,  for  the  sale  of  the  lands  to  Pray.  This  contract  waa 
not  made  known  to  either  of  the  complainants,  or  to  any  of  the 
company. 

After  the  sale,  Peter  G.  wrote  to  the  company,  infoiming 
them  that  certain  prices  had  been  offered,  but  saying  nothing  ol 
the  sale.  They  answered,  stating  the  prices  they  would  take 
for  the  lands,  but  as  they  heard  nothing  more  of  the  matter 
they  supposed  that  the  negotiation  had  been  abandoned.  In 
1821,  owing  to  the  pressure  of  the  times,  the  company  were  un- 
able to  clear  all  their  lands  out  of  office,  and  took  the  banefii  of 
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the  act  of  oongiess  for  oonBolidating»  in  wfaieh  they Telmqnisbed 
to  the  United  States  the  lands  in  question,  being  still  ignorant 
of  Fray's  claim.  The  first  information  that  complainants  or  the 
company  had  of  Fray's  contract  or  claim  "was  obtained  in  1622. 
Complainant,  OliTcr,  then  advised  Feter  G.  to  bid  in  the  lands 
al  the  resales,  and,  out  of  kindness  to  bis  brother,  offered  to 
assist  him  if  it  should  be  in  his  power,  in  order  to  relieve  him 
from  the  unpleasant  situation  in  which  he  had  placed  himself. 
Pray  did  not,  at  that  time,  pretend  to  have  any  claim  on  com- 
plainants or  the  company,  but,  on  the  contrary,  told  complain- 
ant Oliver  that  he  had  made  arrangements  with  Feter  G.  to  bid 
in  the  lands  at  the  resales.  About  the  time  of  the  contract. 
Pray  craftily  induced  Feter  G.  to  join  him  in  erecting  a  mill  on 
a  part  of  the  land,  and  so  managed  that  a  great  part  of  the  first 
three  installments  were  put  into  this  mill,  and  neither  of  the 
oomplainants,  nor  any  of  the  company,  eyer  was  paid  any  part 
of  the  purchase  money. 

In  1822,  Fray  induced  Feter  G.  to  accept  his  notes  in  payment 
of  the  last  installment,  and  to  indorse  on  the  contract  a  receipt 
of  payment  in  full.  Peter  G.,  or  his  assignee,  afterwards  sued 
Pray  on  these  notes,  and  Fray  set  up  in  defense  that  the  con- 
sideration had  failed,  and  that  Feter  G.  had  no  authority  to  sell, 
and  on  this  defense  succeeded  in  obtaining  judgment,  fitill  the 
judgment  in  this  case  includes  the  last  installment,  or  a  great 
part  of  it.  The  lands  were  resold  in  1827.  Fray  and  the  com- 
plainants were  present  at  the  sales,  but  Feter  G.  was  insolvent 
and  bad  removed  to  Alabama.  Fray  did  not  then  pretend  that 
either  of  the  complainants  was  under  obligation  to  buy  in  the 
lands  for  him;  but  on  the  contrary,  he  requested  them  not  to 
bid  against  him,  which  request  complainant  complied  with,  not 
because  he  was  under  any  legal,  equitable,  or  moral  obligation 
so  to  do,  but  because  he  was  unwilling  that  any  one  should 
Buffer  from  the  improper  conduct  of  his  brother,  Feter  G.  The 
lands  were  purchased  by  Fray.  The  bill  prayed  for  a  new  trial 
at  law,  and  for  a  perpetual  injunction  and  final  settlement  of 
the  case  in  chancery. 

The  answer  admitted  the  existence  of  the  association  of  Baum 
and  others  as  a  land  company;  and  that,  in  1819,  Feter  G.  Oli- 
ver informed  Fray  that  he  was  not  authorized  to  contract  for  the 
sale  of  the  company's  lands.  All  the  other  allegations  were  di- 
rectly or  evasiyely  denied.  The  testimony  taken  presented 
strong  probable  grounds  in  supx>ort  of  the  defense  against  the 
aetibn  at  law. 
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Wilcox  and  Hdmmond,  for  the  complainants,  contended  that 
the  court  had  jurisdiction  of  the  case  made  in  the  bill,  and  that 
after  answering  the  merits  in  issue  it  was  too  late  for  the  de- 
fendant to  raise  this  question:  Bees y.  SmUh,  1  Ohio,  126  [13  Am. 
Dec.  599];  Gilbert's  Chancery,  219.  Accident  and  mistake  are 
peculiar  provinces  of  a  court  of  equity,  and  it  will  be  difficult 
to  find  any  case  where  relief  has  been  refused,  if  the  accident  or 
mistake  be  clearly  proved:  HurU  v.  Rousmanier,  8  Wheat.  174; 
2  Kent's  Com.  491;  1  Story's  Eq.  110, 183. 

Evoing  and  Pcnodl,  for  the  defendant,  contended  that  com- 
plainants were  not  entitled  to  a  new  trial,  but  that  the  proper 
relief  to  ask  for  was  that  the  bond  should  be  set  up  in  equity, 
and  the  appeal  perfected;  but  they  did  not  show  themselves  to 
be  entitled  even  to  that  relief:  Simpson  y.Vavghan^  2  Atk.  33; 
Hani  V.  Bousmanier,  8  Wheat.  174, 217. 

It  was  the  duty  of  the  complainant  to  execute  the  bond  and 
see  to  its  sufficiency.  He  had  no  right  to  rely  on  the  derk;  he 
ought  to  have  consulted  his  counsel,  and  not  having  done  so, 
he  ought  to  bear  the  consequences  of  his  neglect:  Dodgey.  Strang, 
2  Johns.  Ch.  228;  2  Story's  Eq.  895;  Simpscmy.  Bateman,  1  Soh. 
and  Lef.  201. 

By  Court,  Swan,  J.  The  principal  question  is,  whether  a 
court  of  chancery  has  jurisdiction  of  the  case,  as  made  by  the 
bill.  The  question,  in  this  respect,  is  important,  and  has  re- 
ceived the  full  consideration  of  the  court. 

The  statute  of  February  18, 1824,  vol.  24,  p.  72;  Chase,  1276, 
sec.  99,  allows  an  appeal  to  the  supreme  court,  of  course,  from 
any  judgment,  or  decree  rendered,  in  the  common  pleas,  in 
which  such  court  had  original  jurisdiction;  and  the  party  de- 
sirous of  appealing,  shall,  at  the  term  of  the  court  of  common 
pleas  at  which  the  judgment  or  decree  was  •rendered,  enter  on 
the  records  of  the  court  notice  of  such  his  intention,  and  within 
thirty  days  after  the  rising  of  the  court,  shall  enter  into  bond  to 
the  adverse  party,  with  one  or  more  good  and  sufficient  securi- 
ties, to  be  approved  of  by  the  clerk,  in  double  the  amount  of 
the  judgment  or  decree  rendered,  etc.  The  appeal  bond  in  this 
case  was  taken  in  double  the  amount  of  the  judgment,  exclu- 
sive of  costs. 

On  motion  of  the  respondent,  the  supreme  court  quashed  the 
appeal,  upon  the  ground  that  the  bond  was  not  executed  in 
conformity  with  the  provisions  of  the  statute.  The  amount  of 
the  penalty  was  supposed  to  be  matter  of  positive  law,  and  one 
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of  the  requisiieB  upon  which  the  appellate  jurisdiction  of  the 
court  depends.  To  effect  an  appeal  the  provisions  of  the 
statute,  no  doubt,  must  be  substantially  complied  with.  It  can 
not  be  done  without  the  notice  is  entered  of  record,  at  the  term 
in  which  the  judgment  or  decree  was  rendered.  So  the  appeal 
must  fail,  if  the  bond  should  not  be  executed  within  the  time 
prescribed  by  the  act,  and  it  has  been  several  times  decided 
that  the  penalty  of  the  bond  mast  be  in  double  the  amount  of 
the  judgment  or  decree,  including  the  costs.  The  party  has  his 
right  of  appeal,  upon  complying  with  the  conditions  annexed 
by  the  statute.  His  right  is  lost  by  omitting  or  neglecting  to 
perform  any  of  the  conditions,  and  the  appellate  jurisdiction  of 
this  court  altogether  ceases  over  the  cause.  With  regard  to 
notice  and  filing  the  bond  within  thirty  days  after  the  rising  of 
the  court,  the  decisions  have  been  uniform,  that  the  omission, 
in  either  case,  ousts  this  court  of  its  jurisdiction.  It  is  undoubt- 
edly within  the  powers  of  the  legislature  to  attach  all  reasona- 
ble conditions  to  the  right  of  appeal,  and  thus  place  a  limitation 
upon  the  appellate  jurisdiction  of  this  court. 

The  cause  is  not  appealed  without  the  party  performs  the 
conditions  required  by  statute,  and  when  he  neglects  to  do  so, 
to  entertain  jurisdiction  would  be  mere  usurpation  of  power; 
but  the  objection  comes  too  late,  to  the  correctness  of  the  deci- 
sion, in  dismissing  the  appeal.  The  party  complaining  of  the 
injury  is  fixed  with  the  judgment  of  the  court  of  common  pleas, 
and  the  common  law  can  afford  him  no  remedy.  This  is  the 
case,  whether  the  dismissal  of  the  appeal  was  justified  by  a  cor- 
rect interpretation  of  the  law  or  not.  The  injury,  if  any,  to  the 
complainants,  has  originated  with  the  clerk  who  prepared  the 
bond,  or  with  the  appellant  who  executed  it.  Uniform  practice 
has  fixed  the  drafting  of  these  bonds  upon  the  clerks.  Their 
offices  are  usually  furnished  with  blanks  for  the  purpose.  The 
bill  and  evidence  show  conclusively  that  the  bond  was,  in  good 
faith,  prepared  by  the  clerk,  and,  in  good  faith,  executed  by  the* 
principal  obligor.  By  mere  mistake,  or  misapprehension  in 
both,  the  costs  were  not  doubled  with  the  judgment,  and  in* 
sorted  as  the  penalty.  Doubts  as  to  the  necessity  of  adding  the 
costs,  in  the  penalty  of  the  bond,  have  existed  with  the  bar. 
Even  some  of  the  judges  have  not  been  without  them.  This  is 
a  mistake,  then,  which  a  plain  man,  acting  in  perfect  good  faith, 
might  naturally  commit  upon  the  most  careful  examination  of 
the  law,  and  using  every  effort  to  comply  with  its  provisions. 
Ko  fault  or  negligence  can  be  imputed  to  the  party  seeking  to 
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resist  the  plaintiff's  claim  in  the  appellate  conrt.  The  record 
shows  most  satisfactorilj  that  Oliver  honestly  believed  he  had  a 
meritorious  defense  to  the  action.  In  no  part  of  the  proceed* 
ings  does  it  appear  that  he  was  using  the  court  of  common  pleas 
merely  to  ascertain  the  strength  of  his  adversary.  The  cause 
was  submitted  to  the  jury  in  his  absence,  and  there  are  circum- 
stances disclosed,  by  the  evidence  and  exhibits,  which  show  an 
effort,  on  the  part  of  the  present  defendant,  to  prevent  the  ap- 
pellant from  obtaining  security  to  acceptance  of  the  clerk,  not 
very  consistent  with  the  idea  that  the  judgment  was  fairly  re- 
covered and  justly  due;  but  although  this  may  cast  a  shade  of 
suspicion  over  the  fairness  of  the  judgment,  it  does  not  lay 
the  foundation  of  chancery  jurisdiction.  From  the  nature  of 
society,  it  is  difficult,  if  not  impossible,  to  embrace  the  powers 
of  a  court  of  chancery  in  a  general  definition.  Peculiar  and  ex- 
traordinary cases  will  arise  in  the  complex  and  diversified  affairs 
of  men,  which,  perhaps,  can  not  be  classed  under  any  of  the 
distinct  heads  of  chancery  jurisdiction,  but  which  must  be  ac- 
knowledged, nevertheless,  to  come  within  the  legitimate  powers 
of  the  chancellor,  because  complete  justice  can  not  otherwise  be 
done  between  the  parties.  Of  this  character  is  the  ease  of  Hai^ 
V.  The  Duke  of  Beaufort ^  3  Atk.  191.*  In  that  case  Lord  Hard- 
wicke  makes  some  remark  quite  applicable  to  the  case  under  con- 
sideration. '  *  It  frequently  happens  there  may  be  a  just  cause  of 
action,  yet  the  real  motives  may  be  very  unjust,  which  a  eoort 
of  equity  will  always  take  into  consideration,  though  they  caa 
not,  at  law,  pay  any  regard  to  it." 

The  following  cases  show  that  courts  of  equity  go  far  to  pre- 
vent injustice,  when  no  remedy  exists  at  law :  Countess  of  Gaines- 
borough  v.  Qifford^  2  P.  Wms.  425;  Hunt  v.  Bousmanier's  Adm'r, 
8  Wheat.  174.  Further  authorities  are  collected  in  a  note  to 
8  Desau.  325.  This  reference  wants  accuracy,  but  some  of  the 
cases  go  far  to  justify  the  remark  *'  that  courts  of  equity  will  give 
relief  in  all  cases  not  of  a  criminal  nature,  of  fraud,  surprise,  or 
extraordinary  cases,  when  complete  justice  has  not  been  done, 
and  in  many  cases  upon  principles  of  general  policy. "  Ancriently^ 
courts  of  equity  exercised  jurisdiction  in  granting  new  trials  in 
cases  of  manifest  injustice,  or  when  testimony  had  been  newly 
discovered.  The  practice  went  out  of  use  when  courts  of  law 
became  more  liberal  in  granting  new  trials. 
In  Floyd  v.  Jayne,  Johns.  Ch.  479,'  Chancellor  Kent  says: 
The  present  case  seems  to  prove  an  exception  to  the  modern 

1.  Boy  T.  Dvke  of  Beaufort,  a  Atk.  190.  2.  6  Johns.  Oh.  479. 
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rule,  and  to  require  of  this  court  the  exercise  of  that  ancient 
jurisdiction,  because  here  is  a  case  in  which  the  court  of  law 
has  no  power  to  award  a  new  trial  upon  the  merits."  The 
ease  at  bar  is  within  the  principle  and  reason  of  the  one  last 
cited.  The  defective  statutory  bond  was  executed  after  the 
term,  when  it  was  neither  in  the  power  of  the  party  to  apply  for, 
or  of  the  court  to  grant,  a  new  trial.  It  is  a  case  within  the  ex- 
ception of  the  modern  rule,  and  the  court  is,  therefore,  per- 
mitted, upon  the  justest  principles,  to  resort  to  *'  its  ancient 
jurisdiction/'  This  court  considers  this  as  an  extraordinary 
case,  in  which  the  injured  party  has  no  redress  if  a  court  of  equity 
has  no  jurisdiction.  Great  injustice  may  follow,  especially  to 
the  complainant,  Oliver,  should  the  judgment  of  the  court  of 
common  pleas  conclude  the  parties.  From  the  peculiar  circum- 
stances of  this  case,  and  to  prevent  that  injustice  which  may 
otherwise  take  place,  this  court  believes  no  sound  principle  is 
violated  by  entertaining  jurisdiction  of  this  cause. 

But  it  is  not  enough  that  the  court  has  jurisdiction  of  the  sub- 
ject-matter. We  must  be  satisfied  that  the  complainants  have 
some  merits,  some  grounds  of  defense  to  the  action  at  law,  be- 
fore the  judgment  will  be  set  aside.  It  is  not  enough  that  the 
party  has  lost  the  naked  right  of  a  second  jury  trial  in  the  su- 
preme court.  A  judgment  never  ought  to  be  opened  to  gratify 
a  spirit  of  litigation.  From  the  novelty  of  the  circumstances 
of  the  case,  and  from  the  fishing  grounds  assumed  in  the  bill, 
in  order  to  catch  an  equity  as  well  as  the  amount  in  controversy, 
a  vast  many  exhibits  and  a  great  body  of  testimony  are  found 
with  the  record.  The  evidence  in  the  cause  shows  most  satis- 
factorily that  the  complainants  have  grounds  of  defense  to  the 
action  at  law. 

It  is  not  proper  for  this  court  to  say  what  effect  that  evidence 
ought  to  have,  or  may  have,  upon  an  issue  between  the  parties. 
Nor  does  it  anywhere  appear,  nor  was  it  necessary  it  should 
appear,  that  all  the  evidence  is  produced  in  this  cause  within 
the  power  of  the  parties.  It  is  competent  for  the  parties  to 
produce  other  testimony  in  explanation  of  their  rights  and  the 
merits  of  the  cause.  The  complainants  can  not  ask  more  of 
this  coort  than  to  be  restored  to  what  they  have  lost  without 
their  default.  If  the  defendant  had  a  just  claim  upon  the  com- 
plainants, to  the  amount  of  his  verdict  and  judgment,  he  has  it 
atill,  and  can  prosecute  it  in  the  supreme  court,  as  well  now  as  he 
eomld  if  the  appeal  bond  had  in  form  met  the  approbation  of  the 
•ourt;  if  he  had  not,  to  enforce  the  judgment  would  be  against 
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all  equity.  As  to  accepting  the  bond,  the  mifltake  originated 
with  the  agent  of  the  law  as  well  as  the  appellant.  The  clerk 
was  wholly  ignorant  of  the  law,  or  the  construction  which  had 
been  put  upon  it,  as  to  the  penalty  of  the  bond.  We  are  noi, 
however,  prepared  to  say  that  a  mere  mistake  in  law  of  a  party 
would  give  this  court  jurisdiction,  although  there  are  some  caaee 
which  seem  to  go  that  far:  Eunt  v.  Eousmanier^  8  Wheat.  174; 
Oaind)or(yujgh  v.  Oifford^  2  P.  Wms.  815.  It  seems  to  this  courts 
this  would  be  laying  down  the  principle  too  broadly.  There 
must,  in  the  general,  be  other  circumstances  to  authoriae  the 
interference  of  a  court  of  equity.  Perhaps  it  would  be  well  to 
make  the  case,  in  addition  to  a  mistake  in  point  of  law,  one  in 
which  it  would  be  against  conscience  for  the  other  party  to 
insist  upon,  or  which  at  once  would  shock  the  moral  sense,  if 
enforced.  This  is  that  case,  as  the  bill  and  evidence  disclose 
it.  The  respondent  has  obtained  an  advantage  by  the  mis- 
prision of  the  elerk,  or  the  mistake  of  one  of  the  complainants, 
which  he  is  attempting  to  retain,  when  he  must  know  that  the 
appellant  has  acted,  so  far  as  it  respects  the  pursuit  of  his  legal 
rights,  with  perfect  good  faith,  and  with  all  reasonable  dili- 
gence. He  must  also  know  that  the  complainants,  espedallj 
one  of  them,  has  some  legal  grounds  of  resisting  his  claims  in 
a  court  of  law.  The  law  would  be  dishonored  if  courts  were 
furnished  with  no  powers  to  place  the  parties  thus  situated  u» 
statu  qaOy  and  thus  prevent  probable  injustice.  There  is  no 
principle  to  be  found  in  the  books  which  forbids  a  court  of  chan- 
cexy  from  granting  it)lit<f  under  such  circumstances.  Beason, 
justice,  equity,  require  it. 

This  cause,  upon  the  settled  rule  that  when  the  court  of  chan- 
cery has  gained  jurisdiction  of  a  cause  for  one  purpose,  it  may 
retain  it  generally,  will  remain  in  this  court.  This  being  the 
unanimous  opinion  of  the  court,  it  is  therefore  ordered,  ad- 
judged, and  decreed,  that  the  action  at  law,  the  judgment  in 
which  is  enjoined  in  this  cause,  be  docketed  in  the  supreme 
court,  in  the  county  aforesaid;  that  the  declaration  be  so 
amended  as  to  make  said  Martin  Baum  a  party  thereto;  that 
the  said  Martin  cause  his  appearance  to  be  entered  in  the  said 
action,  plead  thereto  the  general  issue.  And  that  the  cause 
stand  at  issue  for  trial  on  the  merits  at  the  next  supreme  court, 
for  stiid  county.  On  the  trial  no  objection  shall  be  taken  for 
misjoinder,  or  want  of  parties,  further  than  this:  If  it  should 
appear  that  the  plaintiff  has  a  good  cause  of  action  against 
Oliver,  arising  out  of  the  transaction  in  litigation,  but  not 
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against  Baam»  or  any  other  of  the  company,  in  the  pleadings 
named  in  these  canses,  then  a  verdict  shall  be  taken  against 
said  Oliver  and  not  against  said  Baum;  if  it  should  appear  on 
the  trial  that  the  plaintiff  has  cause  of  action,  growing  out  of 
the  transaction  in  litigation,  against  the  said  Baum  alone,  or 
the  said  Baum  and  others,  then  that  verdict  shall  be  taken 
against  the  said  Baum,  and  in  favor  of  the  said  Oliver.  In  this 
trial  no  exceptions  shall  be  taken  to  the  depositions  in  this  suit 
in  chancery,  or  the  action  enjoined;  but  they  may  then  read, 
unless  there  may  be  other  legal  objections  taken  and  sustained, 
cause  to  stand  continued  for  further  proceedings,  etc. 
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ment  at  law,  any  facts  which  prove  it  to  be  against  oonsoienoe  to  execute 
aoch  jadgment  uid  of  which  the  injured  party  could  not  have  availed  himself 
in  a  court  of  law,  or  of  which  he  might  have  availed  himself  at  law,  bat  was 
prevented  by  fraad  or  accident,  unmixed  with  any  fault  or  negligence  in  him- 
self or  his  agents,  will,  in  general,  authorize  a  court  of  equity  to  interfere  to 
restrain  the  adverse  party  from  availing  himself  of  such  judgment:  Story's 
Eq.,  sees.  887»  1572;  Marine  Insurance  Co,  v.  Hodgmm^  7  Cranch,  33;  Jarvie 
V.  Chandler,  1  Turn.  &  Russ.  319;  Truly  v.  Warner,  4  How.  (U.  8.)  142; 
Emereon  v.  UdaU,  13  Vt.  477;  Carrington  v.  Bolalnrd,  17  Conn.  530;  S.O., 
19  Id.  84;  Ocean  Ine,  Co,  v.  Field,  2  Story,  59;  Adams'  Eq.  197;  Bamesly  v. 
Powel,  1  Yes.  Sen.  284;  Oamea  v.  Hale,  26  Ark.  168.  In  the  case  of  Car- 
rmgion  v.  HoUUnrd,  17  Conn.  530;  8.C.,  19  Id.  84,  the  court  says:  '^Although 
InlJs  in  equity  for  injunctions  against  judgments,  as  well  as  for  new  trials  of 
actions  at  law,  are  not  frequent,  yet  they  are  recognized  as  falling  within 
chancery  jurisdiction,  and  may  be  sustained  in  cases  of  mistake  and  accident, 
when  no  other  remedy  is  adequate.  This  jurisdiction  will  be  exercised,  when 
to  enforce  a  judgment  recovered  is  against  conscience,  and  where  the  appli- 
cant had  no  opportunity  to  make  defense,  or  was  prevented  by  accident,  or 
the  fraud  or  improper  msnagement  of  the  opposite  party,  and  without  fault 
on  his  own  part"  Good  resson  must,  however,  exist  to  justify  a  court  of 
equity  in  taking  cognizance  of  a  cause  which  has  been  already  determined  in 
a  court  of  law.  "A  judgment  at  law  ought  to  be  conclusive  on  the  matter 
in  dispute.  Such  is  not  only  the  right  of  the  successful  party,  but  it  is  to 
the  public  interest  that  litigation  shall  end:"  HiU  v.  Harris,  42  Ga.  415. 
And  Lord  Chancellor  Bedesdale,  in  Bateman  v.  WiUoe,  1  Sch.  &  Lef.  201, 
•ays:  "I  should  rsnder  that  rule  nugatory  and  defeat  justice,  if,  in  every 
esse  where  the  party  has  neglected  to  apply  in  due  time  to  the  court  of  law, 
Im  should  be  at  liberty  to  come  into  equity  for  a  new  triaL  The  inattention 
of  parties  in  a  court  of  law  can  scarely  be  made  a  subject  for  the  interference 
«f  a  court  of  equity;  there  may  be  cases  cognizable  at  law,  and  also  in  equity, 
and  of  which  cognizance  can  not  be  effectually  taken  at  law,  and  therefore 
aquity  does  sometimes  interfere;  as  in  cases  of  complicated  accounts,  where 
the  party  has  not  made  defense,  because  it  was  impossible  for  him  to  do  it 
effectually  at  law.  So  where  a  verdict  has  been  obtained  by  fraud,  or  where 
a  party  has  possessed  himself  improperly  of  something  by  means  of  which  he 
bas  an  nnconscientious  advantage  at  law,  which  equity  will  either  put  out  of  the 
way  or  restrsin  him  from  using;  but,  without  circumstances  of  that  kind,  I 
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do  not  know  thai  equity  ever  does  interfere  to  grant  a  new  trial  of  a  mattv 
which  has  already  been  discnssed  in  a  court  of  law,  a  matter  capable  ci 
disooased  there,  and  over  which  the  court  of  law  had  full  jurisdiction.  * 
A  biU  for  a  new  trial  is  watched  by  equity  with  extreme  jealousy;  it 
see  that  injustice  has  been  done,  not  merely  through  the  inattention  of  the 
parties,  but  some  such  reasons  as  I  have  mentioned  must  exist.*' 

And  in  Oainsborough  v.  Gifford,  2  P.  Wms.  424,  the  master  of  the  roII» 
said:  *'  I  do  agree  the  court  ought  to  be  very  tender  how  they  help  any  de- 
fendant after  a  trial  at  law  in  a  matter  where  such  defendant  had  an  oppMw 
tunity  to  defend  himself.*'  "  The  rule  allowing  parties  to  appeal  to  chancery 
against  a  judgment  in  another  court,  is  of  great  strictness  and  inflexibility^ 
and  it  is  necessary  that  it  should  be  so,  as  otherwise,  the  jurisdiction  of  thai 
court  would  soon  supplant  that  of  all  other  tribunals.  A  court  of  equity^ 
therefore,  will  not  lend  its  aid,  unless  the  party  claiming  its  assistance  Ga» 
impeach  the  judgment  by  facts  or  on  grounds  of  which  he  could  not  have 
availed  himself,  or  was  prevented  from  doing  it,  by  fraud  or  accident,  or  tbe> 
act  of  the  opposite  x>ftrty»  unmixed  with  negligence  or  fault  on  his  own  paii.*^ 
Freeman  on  Judgments,  sec.  485;  WaUa  v.  GayU^  20  Ala.  817;  OoU  v.  Carr, 
6GilL  &  Johns.  309;  Fowler  v.  Lee,  10  Id.  358;  LiUlev,  Price,  I  Md.  Ol 
Dec.  182;  Windwart  v.  Allen,  13  Md.  196;  Emerson  ▼.  UcUUl,  13  Vt.  477^ 
PeUes  V.  Bank  of  WJiitehall,  17  Id.  435;  Benton  v.  Wiley,  26  Id.  432;  MUkr 
V.  Morse,  23  Mich.  365;  Lester  v.  HoJcins,  26  Ark.  63. 

But  although  courts  of  equity  wiU  not,  for  slight  cause,  interfere  with  or 
set  aside  judgments  at  law,  they  will  do  so  when  good  and  sufficient  caia» 
appears.  "  While  the'  courts  of  equity  in  England,  and  in  the  several 
of  this  Union,  have  uniformly  refused  their  aid  in  all  cases  where  their 
would  involve  either  the  usurpation  of  appellate  jurisdiction,  or  the  grantiaig 
of  a  second  opportunity  of  presenting  a  cause  upon  its  merits,  they  have,  ea 
the  other  hand,  uniformly  extended  their  beneficent  principles  and  their 
ried  and  efficient  means  of  relief  over  a  large  and  well-defined  class  of 
to  the  end  that  no  man  should  retain  an  unconscientious  advantage  procured 
by  him  in  a  court  of  law  or  of  equity,  through  his  own  fraud,  or  throoi^ 
some  excusable  mistake  or  unavoidable  accident  on  the  part  of  his  adi 
sary:"  Freeman  on  Judgments,  sec  486;  Wriglit  v.  MiUer,  1  Sandf.  Ch. 
Wliittemore  v.  Cosier,  3  Green.  Ch.  438;  Taylor  v.  Fore,  42  Tex.  256^ 
Wingate  v.  Haywood,  40  N.  H.  437.  But  to  entitle  a  party  to  relief  he 
be  free  from  all  fault  or  negligence  on  his  part.  **  The  rule  of  the  best 
sidored  and  more  recent  cases  upon  this  subject  is,  that  the  party  must  hav» 
failed  in  obtaining  redress  in  the  suit  at  law,  by  the  fraud  of  the  opposite 
party,  or  inevitable  accident  or  mistake,  without  any  default  either  of  tb* 
party  or  his  counsel.  *  *  *  Stress  being  laid  upon  the  fact  that  the  plaimU 
ifif's  failure  to  obtain  justice  at  law  has  been  without  fault  on  his  part.  Andl 
by  this  we  understand,  not  willful  faulty  but  such  want  of  care,  and  diligenoa^ 
and  prudence,  as  is  requisite  in  the  ordinary  business  of  life:**  Bwritm  ▼. 
Wiley,  26  Vt.  432;  Story's  Eq.  sec.  1574;  Taylor  v.  Fore,  42  Tex.  256;i^BKr- 
son  V.  UdaU,  13  Vt.  477;  Pettes  v.  Bank  qf  WhiUJuxU,  Yl  Id.  435;  Carria^ltm 
V.  Ilolabird,  17  Conn.  630;  S.  C,  19  Id.  84. 

Unless  the  complainant  is  chargeable  with  laches,  his  failure  to  diseo^t 
his  mistake  until  too  late  to  avail  himself  of  his  remedy  by  petition  for  m. 
review,  or  by  motion  for  a  new  trial,   will  not  deprive  him  of  his  right  t» 
apply  to  equity  for  relief  against  a  judgment  which  it  would  be  unjust 
inequitable  to  enforce  against  him:   Currier  v.  Esly,  110  Mass.  536. 
fact  that  he  ia  thus  left  without  a  remedy  at  law  makes  his  claim  to  equitable 
f^lief  all  the  stronger.    So,  too,  *'  the  denial  of  a  motion  to  open  a  judgmenl^ 
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not  preclade  a  court  of  equity  from  snbseqiiently  granting  the  relief  de- 
at  law.  The  decision  of  snch  motion  ia  not  snch  a  re»  adjudieoUa  as 
pftsdades  eqnity  from  re-exaniining  the  queetion:"  Freeman  on  Judgments, 
•ee.  511;  Simpson  v.  HaH,  14  Johns.  63;  Wistar  v.  MeManea,  54  Pa.  St. 
318;  TrueUv.  fKoimori^A^,  4'6ilm.  418. 

If  a  party  has  lost  his  remedy  against  an  erroneoos  or  irregular  judgment, 
without  his  own  fault,  equity  may  interfere:  Story's  Eq.,  sec.  1572  n;  Can' 
mery  v.  Swifly  9  Nev.  39;  Dalion  v.  Libhy,  Id.  192;  Losa  v.  Obry,  7  0.  E, 
Oreen,  52;  WingaU  v.  Haywood,  40  N.  H.  437.  And  a  court  of  equity  has 
power  to  oorrect  a  mistake  in  a  judgment  or  decree:  Story's  Eq.,  sec  166; 
V««tfy  V.  Baker,  37  CaL  465;  Colwell  v,  Warner,  36  Conn.  224;  Gump's  Appeal, 
€5  Pa.  St  476;  Byrne  v.  Fdm^mds,  23  Grat.  200;  Barthelly,  Roderick,  341a. 
«17;  Partridge  v.  Harrow,  27  Id.  96;  Cofien  v.  Dvboee,  Harper's  Eq.,  102  [14 
Am.  Deo.  709].  In  the  case  of  Partridge  v.  Harrow^  aupra,  judgment  in  an 
action  on  a  note  was  ordered,  and  the  clerk  directed  to  assess  the  amount  due 
thereon,  which,  by  mistake,  he  made  a  much  smaller  amount  than  was  actually 
dne,  and  judgment  was  entered  accordingly.  The  mistake  was  not  discovered 
Qtttil  after  the  period  allowed  by  the  statute  to  correct  such  errors  on  motion 
bad  expired,  and  until  after  the  case  had  been  appealed  to  the  supreme  court, 
where  the  judgment  was  affirmed  for  the  same  amount  as  in  the  district  court. 
It  was  held,  notwithstanding  the  affirmance  of  the  judgment  in  the  supreme 
court,  that  the  plaintiff,  being  without  fault  or  negligence,  and  without  any 
cemedy  at  law,  was  entitled,  by  an  equitable  proceeding  in  the  district  court, 
to  have  the  error  in  the  amount  of  the  judgment  corrected.  So,  too,  courts 
cf  equity  will  correct  mistakes  in  their  own  decrees,  and  will  open  decrees 
tegnlarly  obtained  by  default,  even  after  enrollment,  for  the  purpose  of  en- 
«bling  a  defendant  to  defend  on  the  merits,  when  he  was  deprived  of  such 
defense  by  accident  or  mistake:  Willard's  Eq.  78;  Kemp  v.  Squire,  I  Ves.  Sen. 
905;  Bobaon  v.  CranweU,  Dick.  61;  Beekman  v.  Peck,  3  Johns.  Ch.  415;  Er- 
win  v.  Vint,  6  Munf.  267;  MUlapaugh  v.  MeBride,  7  Paige  Ch.  512.  In  the 
case  last  cited.  Chancellor  Walworth  said:  **  I  think  the  counsel  for  these  de- 
fendants has  been  successful  in  showing  that  it  is  within  the  pbwer  of  the 
court  to  open  a  regular  decree  by  default,  even  after  enrollment,  for  the  pur- 
iwae  of  giving  a  defendant  an  opportunity  to  make  his  defense,  where  such 
defense  is  meritorious,  and  he  has  not  been  heard  in  relation  thereto  either  by 
mistake,  or  accident*  or  by  the  negligence  of  his  solicitor." 

Grounds  upon  Which  £elie7  I3  Granted.  ~A  court  of  equity,  in  granting 
celief  against  judgments  obtained  at  law,  does  not  assume  to  act  as  an  ap- 
pellate court,  nor  will  it  grant  relief  merely  because  the  judgment  was  mani- 
isstly  erroneous.  Some  ground  for  equitable  relief  must  also  be  shown.  '*Tbe 
cule  is  that  chancery  will  not  relieve  against  a  judgment  at  law  on  the  ground 
cf  its  being  contrary  to  equity,  unless  the  defendant  in  the  judgment  was 
Ignorant  of  the  fact  in  question  pending  the  suit,  or  it  could  not  have  been 
received  as  a  defense,  or  unless  he  was  prevented  from  availing  himself  of  the 
defense  by  fraud,  or  accident,  or  the  act  of  the  opposite  party,  unmixed  with 
ttsgligence  or  fault  on  his  part:**  Foster  v.  Wood,  C  Johns.  Ch.  87;  Kinney  w 
Ogden,  2  Green  Ch.  168;  Cunningham  v.  Caldwell,  Hardin,  123;  York  v.  dop" 
ion,  32  Ga.  362;  Vilaa  v.  Jonea,  1  N.  Y.  274;  WiUiama  v.  Lee,  3  Atk.  223.  In 
Tork  V.  Clopton,  the  court  say:  "  When  a  party  has  once  had  an  opportunity  to 
lie  heard,  and  n^lects  to  do  so  until  the  judgment  of  the  court  has  been  made, 
—tiling  the  rights  of  the  parties,  he  must  abid^  the  consequences  of  his  neg- 
lect. A  court  of  equity  can  not  relieve  him  therefrom  even  when  the  judg* 
is  manifestly  wrong."  "The  loss  of  a  defense,  to  justify  a  court  of 
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equity  in  remoring  »  jadgment,  must  in  all  oases  be  ocoMrioaed  by  the  fraud 
or  act  of  the  prevailing  party,  or  by  mistake  or  aoeident  on  the  part  of  the 
losing  party,  unmixed  with  any  fault  of  himself  or  his  agents:"  Freeman  <m 
Judgments,  sec  486;  WingcUe  v.  Hayward^  40  K.  H.  437;  Hibbard  v.  Eatit^ 
man,  47  Id.  fi07;  Mattkk  ▼.  Thorp,  29  CaL  444;  BotionY.  Hayneg,  33  Id.  3L 
Equity  will  never  set  aside  a  judgment  upon  the  ground  of  irregularity,  mis- 
take, or  error  in  the  judgment  of  the  oourt  of  law,  or  because  the  court  of 
equity  would,  in  deciding  the  same  case,  have  come  to  a  different  ocmdusioB: 
Story's  Equity,  sec.  1572;  Freeman  on  Judgments,  sec  487;  Holnus  v.  Stede, 
28  N.  J.  Eq.  173;  Baker  v.  Morgan,  2  Dow,  526;  SJioUenkirk  v.  WheeUr,  Z 
Johns.  Ch.  279;  De  Riemer  v.  DeCantUlon,  4  Id.  85;  Holmes  v.  Renuen,  7  Id. 
286;  Coffin  v.  McCuUough,  30  Ala.  107;  McDowaU  v.  McDotoaU,  I  BaL  £q. 
324;  Stockton  v.  Brigge,  5  Jones  Eq.  309;  Reynolds  v.  Horine,  13  B.  Hon.  234; 
Dunn  V.  Fish,  8  Blackf.  407.  "Mistakes  of  fact,  whether  made  by  tb* 
court  or  by  one  of  the  parties,  have  been  successfully  employed  as  gronnda 
for  obtaining  the  interposition  of  courts  of  equity,  and  securing  the  relief  of 
the  party  injured  by  the  mistake:"  Freeman  on  Judgments,  sec  500  a;  ChaM9 
▼.  Manhardt,  1  Bland  Ch.  350;  WiUon  v.  Boughton,  50  Mo.  17;  Boon  v.  ifO- 
Ur,  16  Id.  457;  BartheU  v.  Roderick,  34  la.  517;  Partridge  v.  Harrow,  27  Id. 
96;  Brewer  v.  Jones,  44  Ga.  71;  Kohn  v.  Lovett,  43  Id.  179;  Cohen  v.  Ihtboss, 
Harper's  Eq.  102  [14  Am.  Dec.  709].  "But  equity  will  never  interpose  to  v». 
cate  or  enjoin  a  judgment  on  the  ground  of  mistake  or  ignorance  of  Iaw:** 
Freeman  on  Judgments,  sec  500  a;  Hubbard  v.  Martin,  8  Yerg.  498;  Meem  ▼. 
Rucker,  10  Grat.  506;  Shricker  v.  Field,  9  la.  366;  Richmond  and  Peterabvrg  R, 
R.  Co.  V.  Shippen,  2  Pat  &  Heath,  327.  In  the  case  last  cited  it  was  held  that 
a  court  of  equity  will  not  relieve  against  a  judgment  a  party  who  was  pre- 
vented from  making  his  defense  at  law  through  mistake  of  law,  although  it 
was  a  mutual  mistake  by  both  parties  to  the  suit.  And  the  court,  in  render- 
ing its  decision,  said:  "If  the  fact  that  the  counsel  were  mistaken  in  the  Iaw 
were  a  good  ground  for  relief  in  equity,  a  judgment  at  law  would  be  of  but 
little  value." 

Andf  "It  is  undoubtedly  the  true  rule,  that  neither  the  ignorance,  tha 
blunder,  nor  the  misapprehension  of  counsel,  not  ocoasioned  by  the  adverse 
party,  is  any  ground  for  vacating  a  judgment:"  Freeman  on  Judgments^ 
sec  508;  Boston  v.  Haynes,  33  CaL  31;  WhUe  v.  Bank  qf  U.  S.,  6  Ohio,  529; 
Jones  V.  Leech,  46  la.  186;  Dibble  v.  Trulack,  12  FU.  185;  Farmer^  Loam 
Co,  V.  WalwoHh  Co.  Bank,  23  Wis.  249;  Burton  v.  Hynson,  14  Ark.  32;^iir>> 
ton  V.  Waey,  26  Vt.  430;  Quin  v.  Wetfierby,  41  CaL  247.  It  ia  the  duty  of 
each  party  to  an  action  to  exercise  due  care  and  diligence  in  pursuing  or  de- 
fending his  rights,  and  "  a  complainant  in  equity  seeking  to  avoid  theeffect  of  a 
judgment  against  him  at  law,  must,  therefore,  always  disclose  a  sufficient  es» 
cuse  for  not  making  his  defense  in  the  original  action:"  Freeman  on  Jud^ 
ments,  sec  502;  Menifee  v.  Myers,  33  Tex.  690;  Taney  v.  Fentoiek,  4  Hen.  & 
Munf.  423;  Jevne  v.  Osgood,  57  BL  340;  Simmons  v.  Martin,  53  Ga.  G2QL 
Courts  of  equity  will  never  encourage  n^ligenoe,  and  are  very  cautious  ia 
granting  relief  on  the  ground  that  the  party  injured  was  ignorant  of  his  de- 
fense until  after  the  judgment  had  been  rendered  against  him:  Oeorgs  r. 
Alexander,  6  Coldw.  641;  Oarrett  v.  Lynch,  45  Ala.  211;  Peagram  v.  King,  2 
Hawks,  611  [11  Am.  Dec  793].  But  if  the  judgment  was  unjust,  and  his 
ignorance  was  without  any  fault,  laches,  or  want  of  diligence  on  his  par^ 
equity  will  grant  him  relief:  Wales  v.  Bank  <if  Michigan,  Har.  Ch.  306; 
Hubbard  v.  Hobson,  Breese,  190;  InglehaH  v.  Lee,  4  Md.  Ch.  514;  Cape  Sabi$ 
Co,'s  Case,  3  Bland,  606;  BaltzeU  v.  Randolph,  9  Fla.  366;  Freeman  on  Judg- 
ments, 506.    Kelief  has  sometimes  been  granted  in  equity,  on  the  ground  thttk 
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a  jadgmenfc  was  proonred  by  perjury,  especially  when  the  witness  npon 
whose  evidence  the  judgment  rests,  is  i^tenmds  convicted  of  perjury: 
Peagram  ▼.  King,  2  Hawks,  605  [II  Am.  Ileo.  703];  Coddrington  ▼.  Webb,  2 
Vem.  240;  Tovey  v.  Young,  Prea  in  Ch.  193;  Burgess  ▼.  Lovengood,  2  Jones' 
Eq.  457.  But,  manifestly,  proceedings  in  equity  to  vacate  or  otherwise  im« 
pair  a  judgment  at  law,  on  the  ground  that  it  would  not  have  been  rendered 
but  for  the  perjury  of  one  or  more  of  the  witnesses,  ought  to  be  confined 
within  very  narrow  limits,  and  not  entertained  except  in  very  peculiar  cases. 
In  many  actions  at  law,  the  testimony  of  the  witnesses  is  so  irreconcilable^ 
with  r^ard  to  matters  clearly  within  their  observation  and  knowledge,  as  to 
induce  the  belief  that  the  one  side  or  the  other  is  assisted  by  willful  perjury. 
If  the  judgment  in  each  of  such  cases  may  be  reopened,  or  even  made  the 
subject  of  further  controversy  in  equity,  on  the  ground  that  subsequent  dis- 
coveries have  placed  the  defeated  party  in  a  position  to  resume  the  contest 
with  superior  advantages,  and  with  a  more  reasonable  expectation  of  con- 
vincing the  court  that  the  perjury  was  not  on  his  side,  but  on  that  of  his 
adversary,  then  the  jurisdiction  of  courts  of  equity  must  be  unduly  enlaiged, 
the  province  of  determining  the  credibility  of  the  various  witnesses  must  be 
taken  from  the  jury,  and  the  hope  of  reaching  some  final  determination  of 
the  rights  of  the  parties  must  too  often  prove  delusive.  DemerUt  v.  Lyford, 
7  Foster,  541;  OoU  v.  Carr,  6GiU  &  J.  309;  DiUy  v.  Barnard,  8  Id.  171. 
**  Whenever  a  party  asks  a  court  of  equity  to  grant  him  a  new  trial,  he  must 
show  some  reason  for  not  getting  it  at  law:"  Freeman  on  Judgments,  sec. 
506;  Mastkk  v.  Thorp,  290aL  444;  Harrison  v.  Harrison,  1  litt.  137;  Tarver 
V.  McKay,  15  Ga.  550. 

To  Whom  Relief  is  Given. — Relief  in  equity  against  a  judgment  is  given 
only  to  the  parties  to  the  action,  or  to  those  whose  rights  are  directly  afifected 
by  the  judgment:  Freeman  on  Judgments,  sec.  512;  Mayes  v.  Woodall,  35 
Tex.  687;  Marriner  v.  SinUh,  27  CaL  649. 

Partt  to  Obtain  Reliev  must  do  Equitt. — "The  general  rule  that  he  who 
seeks  equity  must  do  equity,  is  applicable  to  all  complainants  seeking  relief 
from  j  udgments  against  them.  Courts  of  equity  never  interpose  to  wrest  from 
any  party  any  legal  advantage  he  may  have  gained,  without  requiring  his  ad- 
versary to  do  complete  justice,  either  by  paying  the  amount  due  or  by  sub- 
mitting to  any  other  order  of  the  court  which  may  be  necessary  to  adjust  the 
rights  of  the  parties  with  each  other  according  to  fair  dealing  and  good  con- 
science:*' Freeman  on  Judgments,  sec.  516;  Creed  v.  Scruggs,  1  Heisk.  590; 
Reeves  v.  Cooper,  1  Beasl.  Ch.  223;  Baragree  v.  Cronhhite,  33  Ind.  192;  Yonge 
V.  Shepperd,  44  Ala.  315;  Overton  v.  Stevens,  8  Mo.  622;  FUclanger  v.  HulX,  5 
Gill.  60;  SluUon  v.  OiU,  11  Ohio,  417;  HiU  v.  Harris,  42  Ga.  412. 

Mode  of  Gbantinq  Relief. — "Equity  never  attempts  to  act  upon  the 
ooort  of  law  itself,  and  does  not  claim  any  supervisory  power  over  such  courts, 
•r  the  proceedings  therein.  It  acts  solely  upon  the  party,  and  will  enjoin  him 
o  a  proper  case,  from  pursuing  any  claim  in  a  court  of  law,  over  which  the 
eoorts  of  equity  have  a  concurrent  jurisdiction,  and  a  more  perfect  means  of 
doing  complete  justice.  This  it  never  attempts  to  accomplish,  after  judg- 
ment, in  a  matter  where  the  court  of  law  had  concurrent  jurisdiction,  by  de- 
claring the  judgment  void,  or  setting  it  aside,  but  only  by  enjoining  the  party 
from  enforcing  it:**  Story's  Eq.  sec  1571;  Oninty  v.  RasseU,  40  Conn.  450. 
Bat  "  if  a  vetdict  be  obtained  in  an  action  in  a  court  of  common  law  by  fraud, 
circumvention,  or  perjury,  a  court  of  equity  may  decide  that  the  party  shall 
eonseot  to  set  aside  such  verdict,  and  have  the  matter  tried  de  novo  in  a  court 
of  common  law;  in  other  words,  a  court  of  equity  may  renuire  the  party  to 
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give  iu»  m^itmary  a  new  triaL  But  it  u  agreed  thai  thin  power  shcmld  be 
ezerciiea  with  'extreme  caation,'  and  the  application  of  the  doctrine  it 
greatly  restricted,  and  is  confined  to  cases  which  present  'pecoliar  circom- 
stanoes,'  onder  the  mazini,  *  there  most  be  an  end  of  litigation:'  '*  Burffen  ▼• 
Lavengood,  2  .fones  £q.  457:  Fentress  v.  Bobbins,  N.  C.  T.  R.  610;  Peagram 

V.  King,  2  Hawks.  295,  605  [II  Am.  Dec  793];  Dtaver  v.  Ermn^  7  Ired.  E% 
250;  Dy<^  v.  PaUon,  8  Id.  296. 

The  Histozit  of  thb  Exebcisb  of  Jubisdiction  oykb  Pbocesdhycs  at 
Law  by  courts  of  eqnity  by  way  of  injunction,  is  thus  stated  by  Mr.  Spencer: 
"The  most  freqaent  exercise  of  the  jurisdiction  of  the  court  in  granting  in- 
junctions, was  to  restrain  proceedings  at  law.  It  must  have  been  very  soon 
found  that  without  such  an  interference,  it  would  be  impossible  for  the  court 
to  carry  out  the  jurisdiction  it  had  assumed  of  controlling  the  law  onth^ 
principles  of  equity  and  conteience.    Accordingly,  from  the  time  of  Henry 

VI.  downwards,  we  find  numerous  instances  of  the  granting  of  such  injunc- 
tions. These  injunctions  were  enforced,  not  only  against  the  parties  and 
their  solicitors,  but  their  counsel  also,  as  we  learn  from  the  cases  of  Serjeants 
Glanvil  and  Powtrel,  and  of  'Master  Bobert  Snagg.'  The  chancellors  having 
as  before  noticed,  persevered  in  granting  injmnotioDs  to  restrain  proceedings 
at  law,  even  after  judgment^  their  right  was  vehemently  opposed  in  the  time 
of  Edward  IV.  In  one  case,  21  Edw.  IV.,  Fairfax  held  that  the  court  of  king's 
bench  had  the  power  of  granting  injunctions  to  restrain  parties  from  resort- 
ing to  any  means  of  delaying  actions,  even  before  judgment,  in  cases  within 
the  jurisdiction  of  the  courts  of  common  law;  but  the  court  of  chancery,  as 
we  learn  from  subsequent  authorities,  still  continued  to  restrain  proceedings 
at  law  by  action  on  the  case,  where  a  bill  was  filed  in  that  court  for  a  spe- 
cific perfortkiance.  In  the  22  Edw.  IV.,  Hussey,  C.  J.,  of  the  kini^s  bench, 
and  Fairfax,  J.,  in  the  case  then  before  them,  declared  that  as  for  the  penalty, 
that  could  not  be  recovered,  and  if  the  chancellor  should  commit  any  of  the 
parties,  the  Judge  would  release  them  on  their  being  brought  up  before  them 
by  habeas  corpus.  Fairfax,  however,  said  he  would  go  to  the  chancellor, 
and  endeavor  to  persuade  him  to  withdraw  the  injunction;  but  the  chancellor 
appears  to  have  been  inflexible,  and  the  exercise  of  the  jurisdiction  was  con- 
tinued. 

"The  jealousy  of  the  common  law  judges  against  this  jurisdiction  displayed 
itself  again  in  the  reign  of  Henry  VIII.  Indeed,  Wolsey,  when  chancellor, 
appears  to  have  been  rather  unscmpnlous  in  granting  injunctions.  Sir 
Thomas  More  endeavored,  by  a  conference  with  the  judges,  to  allay  this 
jealousy.  However,  it  broke  forth  again  in  the  reign  of  Elizabeth,  and  a 
barrister  was  indicted  in  the  court  of  king's  bench  under  the  statute  of 
prcemunire,  for  exhibiting  a  bill  in  chancery  for  an  injunction  after  judgment 
at  law  in  that  coart. 

"  In  the  reign  of  James  L,  there  was  an  open  rupture  between  Lord  Elles- 
mere  and  Lord  Coke,  as  to  the  right  of  the  court  of  chancery  to  grant  injunc- 
tions after  judgment.  That  sovereign  took  upon  himself  to  settle  the  matter. 
For  that  purpose  he  desired  the  attorney-general.  Sir  F.  Bacon,  and  the 
king's  counsel  to  certify  what  had  been  the  ancient  practice  in  the  time  of  hia 
predecessors.  They  accordingly  certified  that  in  the  time  of  Henry  VH., 
Henry  VIIL,  Edw.  VL,  and  Mary  and  Elisabeth,  there  had  beenagrstt* 
many  injunctions  granted  after  judgment  in  actions  of  difierent  natmea,  real 
and  personal,  in  the  king's  several  courts  of  the  king's  bench,  comnKm  pleas^ 
and  the  justices  in  Eyre.  King  James  (July  14,  1616),  on  tfaia  certificate^ 
ordered  that  thenceforth  the  ancient  practice  as  so  certified  shoold  be 
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tiniied.  In  1655,  the  lords  commisaioners  held  that  where  there  was  an 
original  equity  arising  out  of  the  nature  of  the  transaction,  which  was  not 
properly  cognizable  at  law,  the  party  was  not  estopped  by  the  Terdict  from 
seeking  relief  in  the  court  of  chancery;  and  the  court  has  since  interfered, 
^veu  after  execution  executed:"  Spence  Ch.  Jur.,  voL  1,  p.  673-675. 

New  Trial  at  Law,  How  and  When  Obtainable  in  Chancery.  —The 
general  principles  by  which  the  action  of  a  court  of  equity  will  be  governed 
when  its  aid  is  sought  against  a  judgment  at  law,  have  already  been  stated  in 
this  and  other  notes:  See  Yancey  v.  Downer,  15  Am.  Bee  35;  Taylor  t.  Ittstout, 
anU,  35;  Hunt  y.  Boyier,  ante,  116.  These  principles  control  when  a  decree 
for  a  new  trisl  is  sought,  as  well  as  when  some  other  form  of  relief  is  asked. 
The  court  of  equity  does  not  undertake,  in  direct  terms,  to  grant  a  new  trial, 
but,  a  proper  case  being  established,  compels  the  party  in  whose  favor  the 
Judgment  was  entered  "to  submit  to  a  new  trial  or  to  be  perpetually  enjoined 
from  proceeding  on  his  verdict:"  3  Graham  &  Wat.  on  N-  T.  1456;  Hunt 
V.  Boyier,  ante,  116;  Floyd  v.  Jane,  6  Johns.  Ch.  479;  Banks  v.  Shain, 
6  lit.  451.  "Applications  to  a  court  of  chancery  for  a  new  trial  at  law  are 
in  our  time  very  rare.  The  practice,  except  in  cases  the  most  extraordinary, 
has  long  since  gone  out  of  use,  because  courts  of  law  are  now  competent  to 
grant  new  trials,  and  are  in  the  constant  exercise  of  that  right  to  a  most  lib- 
eral extent.  Anciently,  courts  of  law  did  not  grant  new  trials,  and  in  those 
days  courts  of  equity  exercised  that  jurisdiction  over  trials  at  law,  and  com* 
peUed  the  succeraful  party  to  submit  to  a  new  trial  when  justice  required  it; 
but  even  in  that  age  the  court  of  chancery  proceeded  with  great  caution.  A 
new  trial  was  never  granted,  unless  the  application  was  founded  upon  some 
dear  case  of  fraud  or  injustice,  or  upon  some  newly-discovered  evidence 
which  the  party  could  not  possibly,  by  any  vigilance  or  industry  of  his,  have 
had  the  benefit  of  on  the  first  trial:"  Doubleday  v.  Makepeace,  4  Blackf.  9. 
And  in  many  instances  the  application  for  a  new  trial  has  been  refused, 
though  the  injustice  of  the  original  judgment  was  unquestionable:  Curtis  v. 
SmaUridge,  1  Chan.  Cas.  43;  2  Freem.  178;  Tovey  v.  Young,  Prec.  Ch.  193; 
Rkhards  v.  Symes,  2  Atk.  319;  Sewel  v.  Freestow,  I  Ch.  Cas.  65;  Bright  v. 
£^^91011,  1  Burr.  390;  Smith  v.  Loun-y,  1  Johns.  Ch.  320;  Bateman  v.  Willoe,  1 
Sch.  &  Lef.  201.  The  complainant  must  show  himself  free  from  laches  both 
in  the  prosecution  or  defense  of  the  action  at  law,  and  in  his  application  to 
equity  for  relief:  Faulkner  v.  Harwood,  6  Rand.  125;  Dixon  v.  OraJianiy  16 
la.  310;  Barrow  v.  Jones,  1  J.  J.  Marsh.  470;  Taylor  v.  Bradsfiaw,  6  Mon. 
145;  Olover  v.  Hedges,  I  N.  J.  Eq.  113;  Oreen  v.  Robinson,  6  How.  Miss.  80; 
Hoomes  ▼.  Kukn,  4  Call,  274;  Harrison  v.  Harrison,  1  Lit.  140;  Ward  v. 
ChUes,  3  J.  J.  Marsh.  487. 

A  new  trial  will  not  be  granted  in  equity  when  the  complainant,  having' an 
opportunity  so  to  do,  failed  to  make  his  motion  at  law:  Veech  v.  Pennehaker, 
2  Bibb.  326;  Ward  v.  Cliiles,  1  J.  J.  Marsh,  487;  Yaney  v.  Downer,  15  Am. 
Dec.  35;  nor  where,  such  motion  being  made  on  his  behalf,  it  was  denied  by 
the  conrt  wherein  it  was  heard:  Busliv.  Craig,  4  Bibb.  168;  Davis  v.  Bass, 
4  Ind.  313.  The  erroneous  action  of  the  court  of  law  should  be  reviewed  and 
corrected  upon  appeal  or  by  writ  of  error.  Mere  errors  or  irregularities  in  the 
proceedings  at  law  do  not  afford  a  sufficient  ground  for  the  interposition  of 
courts  of  equity,  either  in  enjoining  the  enforcement  of  the  judgment  or  in 
compelling  the  successful  litigant  at  law  to  submit  to  a  new  trial:  Story's  Eq. 
Jur.  sec.  896,  and  note;  Davis  v.  Staplen,  45  Mo.  567;  Eyster's  Appeal,  65  Pa. 
St.  473.  Kor  will  a  new  trial  be  decreed  because  the  complainant  or  his 
tonnsel  erred  in  going  into  the  trial  at  law  without  sufficient  preparation  or 
Am.  Dxo.  Vol.  XIX— 99 


610  Oliyeb  t;.  Pr^y.  [Ohio, 

evidence:  Smith  t.  Lowry,  I  Johns.  Ch.  320;  Barrow  t.  Jans$,  1  J.  J.  Muih, 
470;  nor  becanae  excessive  damages  were  awarded  by  the  Jury:  Booi§  t. 
Brown,  1  Bibb.  35i;  nor  because  the  coart  refused  to  oontinne  the  case  whan 
called  for  trial:  Oalea  v.  Shipp,  2  Bibb.  241. 

While  it  is  true  that  the  aathority  now  generally  given  by  statute  to  ooorts 
of  law,  to  grant  new  trials,  has  very  nearly  dispensed  with  the  necessity  ol 
resorting  to  chancery  for  that  purpose,  still  instances  occasionaUy  occur  in 
which  no  application  for  a  new  trial  waa  made  in  the  original  action;  or,  if 
made,  it  waa  not  disposed  of  on  the  merits,  owing  to  the  operation  of  soma 
cause  which  is  generally  regarded  as  sufficient  to  invoke  the  aid  and  protec- 
tion of  courts  of  equity.    In  these  instances  chancery  still  has  power  to  af- 
ford relief:  Carrington  v.  Holahird,  17  Conn.  630;  19 Conn.  84;  Howe  v.  Mar- 
te^  28  HL  445;  SJiepard  v.  Melniire,  6  Dana,  576;  Muf/brd  v.  Cokn,  18  CaL 
42;  Booth  V.  Stamper,  6  Ga.  172;  Deputy  v.Tolnaa,  I  Blaokf.  311;  S. C,  12  Am. 
Dea  243;  but  the  complainant  must  always  show  why  he  did  not  pursue  his 
remedy  at  law,  or  that  it  was  impossible  for  him  so  to  do,  owing  to  the  fraud 
of  his  adversary,  or  to  some  accident  or  mistake,  not  chai^geable  to  himself  or 
his  attorney.    In  some  very  peculiar  cases  a  new  trial  has  been  decreed,  be- 
cause the  evidence  of  the  facts  constituting  the  complainant's  defense  waa 
not  discovered  until  after  the  entiy  of  the  judgment  at  law  and  the  lapse  of 
the  time  in  which  he  could  then  move  for  a  new  trial:  Deputy  v.  ToUae,  12 
Am.  Dec  243;  Peagram  T.King,  2  Hawks,  005;  S.G.,  11  Am.  Dea  793;  Coxy. 
MobOe,  44  Ala.  611;  Harvey  v.  Seashol,  4  W.  Va.  115;  Barret  ▼.  Floyd, 
8  Call,  531;  Coutitess  qf  Oaintborough  v.  Oifford,  2  P.Wms.  214;  HenmtU  ▼• 
Kelland,  I  Eq.  Cas.  Abr.  377;  WiUiams  v.  Lee,  3  Atk.  223;  Vaihier  v.  Zone. 
6  Gratt.  246.    In  some  of  these  cases  it  appeared  that  the  complainant^  since 
the  trial  at  law,  had  discovered  a  receipt  in  full  for  the  demand  on  which  the 
judgment  was  entered  against  him.    But,  even  in  cases  of  this  extreme  char- 
acter, it  is  now  questionable  whether  jurisdiction  in  equity  can  be  maintained. 
There  must,  in  the  language  of  the  most  eminent  judges,  '*  be  an  end  of  liti- 
gation:" MarrioU  v.  Hampton,  7  T.  B.  269;  White  &  Tudor'a  Leading  Cases 
in  Equity,  1378;  Simpaon  v.  Hart,  1  Johns.  Ch.  91;  14  Johns.  63;  Anderwom 
V.  Boberte,   18  Id.  533;  Powers  v.  Butler,  3  Green.  Ch.  465.    In  some  of 
the  states,  however,  a  new  trial  wiU  be  directed  in  equity,  on  the  ground  of 
newly-discovered  evidence,  if  the  complainant  was,  when  sued  at  law,  acting 
in  a  representative  capacity  without  any  personal  knowledge  of  the  facts  con- 
stituting his  defense:  Hewlett  v.  Hewlett,  4  £dw.  Ch.  7;  Gardiner  v.  Bowling, 
12  Gill  &  J.  381;  or  when  the  plaintiff  at  law  must  have  known  his  demand 
to  be  unconscientious,  as  where,  knowing  that  he  had  been  paid  in  full,  he 
obtains  judgment  on  account  of  the  temporary  inability  of  the  defendant  to 
find  the  receipt:   Wildey  v.  MeConnell,  63  HI.  238;  Biggine  v.  ^rodhnoa.  Id. 
316;  Gardiner  v.  Bowling,  12  Gill  &  J.  381. 

Bills  in  equity,  for  new  trials,  have  been  sustained  where  it  was  shown 
that  the  jury  had  been  improperly  tampered  with:  Lawless  v.  i^eeae,  3  Bibb^ 
486;  Cummins  v.  Kennedy,  4  J.  J.  Marsh.  645;  where  the  party  "  had  been 
taken  by  surprise,  and  evidence  was  produced  at  the  trial,  which  he  could 
have  no  reason  to  expect  would  be  produced:"  Ch.  Pr. ,  voL  1,  p.  457;  3  Graham 
&  Wat  on  New  Trials,  1531;  Sneed  v.  Town,  4  English,  535;  Gibbs  v.  Hooper,  2 
Mylne  &  K.  353;  7  Eng.  Ch.  R. ;  or  where  the  cause  was  unexpectedly  set  for 
trial  at  a  special  term  of  the  court  of  wliich  complainant  had  no  knowledge: 
Joslin  V.  Coffin,  5  How.  Miss.  539;  where  the  verdict  of  the  jury  was  given 
under  a  mistake  on  their  part,  or  on  the  part  of  some  of  them:  Cochran  v. 
Street,  Wythe,  69;  Rust  v.  Ware,  6  Gratt  50;  Woods  v.  Macrae,  Wythe,  78; 
where  the  successful  party,  through  some  fraudulent  devioe  or  misrepresents 
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tion,  pfevented  his  advenary  from  attending  at  the  trial:  Land  v.  Elliot^  1 
Smed.  ft  M.  608;  Cfhambers  t.  Handley,  4  Bibb.  284;  and  where  the  judge 
was  interested:  MUncr  A  Co.  r.  The  0<i,JLR,it  £kg.  Co.,  4  Oa.  385.  Other 
instanoee  and  oases  are  refened  to  in  3  Qraham  ft  Wat.  on  New  Trials,  o.  17; 
and  in  the  notes  to  Earl  qf  (k^fbrcTe  case,  in  White  ft  Tador's  Lead.  Gas.  in 
Eqnity,  4th  Am.  ed.  1377,  1388. 

So  far  as  the  numerous  oases  on  the  snbjeot  accord  with  the  current  of 
modem  anthorit  j,  they  seem  to  support  the  proposition  that  courts  of  equity 
will  direct  a  new  trial  after  a  judgment  at  law,  when  the  complainant  can 
bring  himself  within  the  established  principles  of  equity  jurisprudence.  To 
do  this  he  must  at  least  show:  1.  That  he  is,  according  to  equity  and  good  con- 
science^ entitled  to  the  relief  sought,  and  that  his  adversary  has  obtained  an 
advantage,  which  can  not  be  conscientiously  retained;  2.  That  his  own  con- 
duct has  been  free  from  fault  and  neglect;  8.  That,  owing  to  some  fraud, 
accident,  or  mistake  not  imputable  to  himself  or  his  agent,  he  was  not  present 
at  the  trial,  nor  able  to  make  his  defense  then;  or  if  there  seeking  to  make  his 
defense,  that  he  was  prevented  from  moving  for  a  new  trial,  because  the  oourt 
had  no  power  to  entertain  such  motion,  or  the  judges  dispersed,  or  the  term 
lapsed  before  it  could  be  made:  Kniford  v.  Hendricks,  2  Gratt.  212;  Ward  v. 
Chiles,  3  J.  J.  Marsh,  487;  or  the  existence  of  some  other  peculiar  circum- 
stance, rendering  the  remedy  at  law  inadequate. 

In  the  case  of  Hoskhu  v.  HaUenbaek,  14  la.  314,  it  appeared  that  Hatten- 
back  sued  Hoskins  in  October,  1859,  in  trespass,  and  recovered  judgment 
for  two  thousand  four  hundred  dollars.  In  October,  1860,  Hoskins  filed  a 
bill  for  a  new  trial,  in  which  he  averred  that  the  chief  issue  in  the  former 
action  was  whether  an  alleged  purchase  by  Hattenback  of  certain  goods  from 
Henneman  ft  Gambert  was  fraudulent  as  against  creditors;  that  he  succeeded 
at  the  trial  in  proving  a  fraudulent  purpose  on  the  part  of  the  debtors,  but 
could  not  show  that  Hattenback  had  knowledge  of  the  fraud;  that  he  used 
every  means  in  his  power  to  obtain  evidence  of  such  knowledge;  that  he  dis- 
oovered  one  witness,  who  stated  that  he  would  swear  to  facts  which  would 
clearly  establish  such  knowledge,  but  that  the  witness,  at  the  trial,  surprised 
complainant  by  swearing  to  a  different  state  of  facts,  and  thus  leaving  him 
without  evidence;  that  complainant  could  not  discover  other  evidence  in  time 
to  move  for  a  tiew  trial;  that  on  September  17,  1860,  complainant  discovered 
that  one  Godfret  Hattenback  would  testify  that  the  plaintiff  in  the  former 
suit  told  him,  witness,  that  plaintiff  was  to  get  two  thousand  dollars  for  his 
trouble  and  services;  that  the  debtors,  H.  ft  G.,  were  to  get  the  balance; 
that  they  told  said  plaintiff,  at  the  time  of  the  sale,  that  they  were  in  debt, 
and  wished  to  sell  to  prevent  their  creditors  from  collecting  their  demands. 
A  demurrer  was  interposed  to  this  bill,  in  the  consideration  of  which  the 
court,  by  Wright,  judge,  said:  '*But  does  the  bill  show  sufficient  to  authorize 
a  court  of  equity  to  grant  a  new  trial?  The  text-books  and 'cases  are  full  of 
learning  upon  this  subject.  Without^  however,  entering  into  the  discussion, 
we  state  such  general  propositions  as  are  necessary  to  the  determination  of 
the  case  before  us: 

'*  In  Colyer  v.  LangforVs  administrator^  1  A.  E.  Marsh.  174,  it  is  said  that: 
'In  general,  where  it  is  proper  for  a  court  of  law  to  grant  a  new  trial,  if  the 
application  is  made  while  that  court  has  power  to  do  so,  it  is  equally  proper 
for  a  court  of  equity  to  grant  a  new  trial,  if  the  application  be  made  on 
grounds  arising  after  the  court  of  law  had  ceased  to  have  power  to  do  so.' 
That  case  was  not  unlike  this,  and  is  sustained  by  Deputy  v.  Tobias,  I  Blackf . 
311  [12  Am.  Dec.  243]. 
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"In  BtUante  ▼.  LoomiSj  22  IlL82»Walkery  J.,  uses  this  UngiiagB:  'If  it  sp- 
pean  that  the  jadgment  complained  of  is  nnjnst,  and  that  the  party  in  good 
faith  has  used,  or  attempted  to  use,  all  the  means  given  him  by  law  to  assert 
his  rights,  by  active  efforts  on  his  part  made  in  good  faith,  and  to  the  extent 
that  a  pairty  has  it  in  his  power  to  use,  but  has,  neverthelesa,  been  prevented 
from  presentmg  his  defense  to  the  claim,  equity  should  grant  a  new  trial  at 
law.'    And  see  Story's  Eq.  Jur.,  see.  887. 

"In  this  case,  the  testimony  of  the  witness  referred  to  conld  not  have  been 
obtained  at  the  triaL  It  consists  of  declarations  or  admisHions  made  by 
Hattenbaok  long  after  that  time.  Of  its  materiality  there  can  be  no  room 
for  doubt.  As  to  its  effect  or  wei^^t,  of  course,  it  is  not  for  us  to  speak,  fur* 
ther  than  to  remark,  that,  if  the  witness  shall  be  credited  by  the  jniyt 
then,  according  to  the  averments  of  the  bill,  complainant's  defense  would  bo 
complete^  and  a  different  verdiet  would  be  found:"  Hotkmt  Y.Hattmbaek^  14 
la.  319. 

The  principal  case  is  referred  to  in  Hubble  v.  Heniek,  I  Ohio  Stw  171,  177,  as 
authority'that  aa  appeal  was  properly  dismissed  when  the  appeal  bond  was 
not  in  double  the  amount  of  the  judgment  and  costs;  but,  so  far  as  we  can 
ascertain,  it  has  never  been  either  doubted  or  aj^roved,  with  respect  to  the 
proposition  that  equity  may  direct  that  a  new  trial  be  had  because  of  a  mis- 
take in  not  taking  or  peifecting  an  appeaL  There  may  be  many  cases  in 
which  an  appeal  is  not  perfected,  or  efficiently  prosecuted,  becanae  of  some 
accident,  mistake,  fraud,  or  other  cause  ordinarily  treated  as  a  sufficient 
ground  lor  equitable  interposition  and  relief.  But  the  instances  in  which 
equity  can,  in  effect,  revive  the  right  to  appeal,  when  the  appellant  has 
dearly  suffered  it  to  expire;  can  compel  the  assumption  of  an  appellate  jnri^ 
diction  which,  under  and  in  accordance  with  the  constitution  and  laws  o€ 
the  state,  has  never  attached,  must  be  extremely  rare.  And,  supposing  that 
there  may  be  such  instances,  it  occurs  to  us  that  the  principal  case  can  not 
properly  be  ranked  among  them.  The  complBinant*s  claim  for  the  aid  of 
dumoeiy  was  based  upon  three  grounds:  1.  That  the  judgment  was  probably 
unjust;  2.  That  ha  had  been  ignorant  of  the  law;  and,  3.  That^  being  sa 
ignorant,  he  had  applied  to  another  person  equally  ignorant,  t.  e.,  the  clerk 
of  the  court,  and  in  acting  as  directed  by  the  latter,  had  very  naturally  gone 
wrong.  Certainly  one  who  undertakes  to  take  an  appeal  ougbt  to  consnlt  a 
lawyer  in  praferenoe  to  a  deck;  and,  failing  to  do  so^  ou^t  not  to  bethought 
guiltiess  of  laches,  if  his  acts  are  controlled  by  a  mistake  o€  Uw. 


BUTLEB  t;.  GOWLBS. 

[4  Ohio.  90S.] 

AawMJHUT  10&  UsB  A2n>  OocupATioN  WILL  HOT  Lu^  after  «  rsoowry  a 
ejectment,  to  recover  rents  and  profits,  accruing  after  the  date  of  t^ 
demise  in  the  declaration. 

Tms  cause  was  reserved  from  Delaware  coxraty  on  the  follow- 
ing agreed  statement  of  facts:  Bixbe,  defendant's  intestate,  in 
his  life-time  took  possession  of  the  premises  in  the  declaration 
mentioned,  claiming  title  thereto.  He  ooeapied  them  a  short 
time  himself,  and  afterwards  by  his  tenants,  who  paid  him  reat^ 
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The  plaintiff  also,  during  the  ocenpan^  hj  Bixbe,  claimed 
tiUe  to  the  same  prexniBes,  and,  from  time  to  time,  gave  notice 
to  Bixbe  that  tbej  were  his.  The  legal  title  is  admitted  to 
have  been  in  the  plaintiff,  and  still  to  be  in  him;  and,  harxng 
recoTezed  in  ejectment,  he  has  taken  possession  of  said  premises 
under  a  habere  fadaa.  If  nnder  ^hese  facts  the  plaintiff  is  en- 
titled to  recover,  then  a  jury  shall  assess  the  damages;  if  not, 
there  shall  be  judgment  of  nonsuit. 

Parish  and  BodU,  for  the  plaintiff.  Since  the  statute  of  11 
Geo.  n.,  assumpsit  has  lain  as  well  for  implied  as  express 
agreements  to  pay  for  the  use  and  occupation  of  lands,  and  it 
is  now  a  common  remedy,  both  in  England  and  in  the  United 
States:  3  Stark.  Ev.  1512;  1  Swift's  Dig.  417;  Sinnard  v.  Mc- 
Bride,  3  Ohio,  264;  Suiton  v.  MandevHIe,  1  Munf .  407  [4  Am. 
Dec.  549];  Turisa  v.  Baldwin,  4  Day,  299;  Jacks  v.  Smith,  1  Bay, 
815;  Smith  v.  Sheriff  of  Charleston,  Id.  443;  Codman  v.  Jenkins, 
14  Mass.  95,  97. 

Cowles,  for  the  defendant.  The  action  of  aasiimpsit  for  use 
and  occupation  would  not  lie  at  common  law.  It  was  given  by 
the  statute  of  11  Geo.  II.  This  action  will  lie  only  where  the 
relationship  of  landlord  and  tenant  exists,  or  can  be  traced, 
founded  upon  some  agreement  express  or  implied:  I^aieh  v.  Tat* 
lock,  2  H.  Black.  319;  Smith  v.  Stewart,  6  Johns.  46  [5  Am.  Dec. 
186].  This  action  has  never  been  sustained  unless  there  was 
evidence  of  a  contract  express  or  implied:  Smith  v.  Stewart, 
supra.  Wherever  the  circumstances  of  the  case  show  that  the 
party  has  held  and  occupied  in  any  other  manner  than  under  a 
contract  express  or  implied,  it  has  been  uniformly  held  that  this 
action  would  not  lie.  In  this  case  it  can  not  be  sustained,  be- 
cause the  possession  of  the  intestate  was,  as  to  the  plaintiff, 
tortious  and  adverse,  and  he  was  considered  as  a  trespasser 
during  his  occupation.  The  plaintiff  is  estopped  from  pre- 
suming that  there  was  any  agreement  in  this  case.  The 
plaintiff's  case  is  unsuppprted  by  any  authority,  except  the 
obiter  dictum  of  the  judge  in  the  case  of  Sinnard  v.  McBride,  3 
Ohio,  264.  In  Abeel  v.  Badcliff,  13  Johns.  297  [7  Am.  Dec.  377], 
the  case  of  Smith  v.  Stewart  is  recognized,  and  the  principle  is 
well  settled  that  this  action  can  not  be  sustained. 

By  Ck)imT.  It  seems  well  settled  that  a  plaintiff,  after  a  re- 
covery in  ejectment,  can  not  in  assumpsit,  for  use  and  occu> 
pation,  recover  rents  and  profits  accruing  after  the  date  of  the 
demise  in  the^ declaration:  1  T.  E.  378;  Sinnard  v.  McBride,  3 
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Ohio,  264;  Woodfall's  Term  L.  432.  Bizbe  entered  claiming 
title,  and  not  as  tenant.  This  action,  bj  statute  11  Oeo.  II., 
c.  19,  sec.  14,  lies  upon  an  implied  agreement  to  pay  rent  To 
create  the  relation  of  landlord  aud  tenant,  an  agreement,  either 
expressed  or  implied,  must  exist.  PresumptiYC  evidence  will 
do,  such  as  that  the  defendant  holds  over  id^ter  the  expiration 
of  his  lease  by  parol:  Osgood  y.  Dewey,  13  Johns.  240;  3  Stark. 
Ev.  1516;  Abed  y.  Eadcliff,  13  Johns.  297  [7  Am.  Dec.  877J. 
But  the  facts  must  show,  expressly  or  impliedly,  that  the  de- 
fendant occupies  as  tenant  of  the  plaintiff. 

In  the  case  of  Smith  y.  Slewari,  6  Johns.  46,  the  defendant 
took  possession  of  lands  as  a  purchaser  from  the  plaintiff,  and 
by  his  consent,  but  afterwards  refused  to  pay,  and  abandoned 
the  contract.  The  court  say,  as  the  defendant  did  not  enter 
under  the  relation  of  tenant,  but  under  a  contract  for  a  deed, 
the  plaintiff  could  not  recover  in  this  form  of  action.  The  same 
principle  was  decided  in  the  case  of  Bancroft  y.  Warddl,  13 
Johns.  489,-^  1  Esp.  N.  P.  20;  Woodfall's  Term  L.  432;  3  Serg. 
&  B.  500;  JUen  v.  Thayer,  17  Mass.  299;  Wyman  y.  Hook,  2 
Oreenl.  337;  SiUlon  v.  Mandeville,  1  Mun.  407  [4  Am.  Dec.  649]; 
Wfiarton  v.  FUtgerald,  3  Dall.  503.  These  authorities  establieJi 
the  principle  that  when  a  person  occupies  the  land  of  another, 
not  as  tenant,  but  adversely,  or  where  the  circumstances  under 
which  he  enters  show  that  he  does  not  recognize  the  owner  as 
his  landlord,  this  action  will  not  lie.  The  remedy  is  trespass 
for  mesne  profits,  after  a  recovery  in  ejectment.  It  has  been 
determined  that  a  defendant  can  not,  in  this  action,  dispute  the 
title  of  the  plaintiff,  and  that  nU  habuU  in  tenementis  is  a  bad 
plea:  Lewis  v.  Willis,  1  Wils.  314;  Cook  et  al,  v.  Loxley,  5  T.  B. 
4;  SyUivan  v.  Stradling,  2  Wils.  208.  In  the  principal  case  the 
facts  admit  that  Bixbe  entered  claiming  title.  This,  surely,  re- 
buts the  implication  of  the  relation  of  landlord  and  tenant. 

There  is  no  express  contract  to  pay  rent;  consequently,  the 
plaintiffs  can  not  recover  on  the  facts  before  the  court. 

Judgment  of  nonsuit. 

1.  Bamerqfi  t.  WardwU,  IS  Johns.  489  17  Am,  D^n,  aMU 
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CuMMmos  t\  Lebo. 

[3  Bawlb,  2S.] 

A.  Dwnct  a  a  Bsolaration,  by  which  the  oondition  of  a  bond  ii  stated  to 
be  that  a  debtor  "should  not  be  and  appear/*  etc,  being  the  effeot  of  ac- 
cident^ and  amendable  below,  is  to  be  considered  as  actually  amended  in 
the  sapreme  court,  and  treated  as  if  the  word  "not"  were  omitted. 

Debt  by  Lebo  on  a  bond  given  by  Oummings  and  Wertz. 
The  declaration  set  forth  that  the  condition  of  the  bond  was  thai 
if  Cummings,  who  was  then  under  arrest  under  a  ca.  «a.,  at  the 
suit  of  Lebo,  *' should  not  be  and  appear"  at  the  next  court, 
etc.,  the  bond  should  be  void.  Verdict  and  judgment  for  the 
plaintiff. 

Bellas^  for  the  defendants  below  on  error,  urged  that  there 
could  be  no  judgment  for  the  plaintiff,  as  the  debtor  had  done 
what  it  appeared  from  the  declaration,  the  bond  was  conditioned 
for. 

LasheUa,  eorUra,  was  stopped  by  the  court. 

By  Court.  Justice,  convenience,  and  common  sense  require 
that  this  exception  should  not  prevail.  Equity  would  reform 
9nch  a  bond  as  is  here  set  out,  on  the  intrinsic  evidence  of  mis- 
take, which  it  bears  on  its  face.  The  condition  is  not  to  appear, 
and  it  is  in  principle  exactly  the  case  of  the  promissory  note 
mentioned  by  Lord  Hardwicke:  2  Atk.  31;  in  which  the  bor- 
rower promised  never  to  pay.  The  plaintiff  ought  to  have  de- 
clared on  the  insixument  according  to  its  legal  effect;  so  that, 
whether  the  bond  contain  the  objectionable  word  or  not,  the 
defect  in  the  declaration,  being  equally  the  effect  of  accident, 
and  amendable  below,  is  to  be  considered  as  actually  amended 
here. 

Judgment  affbmed. 
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Alexander  v.  Kebb.^ 

p  Bawxx,  89L] 

Fob  LrjURT  to  Lavd,  howetkr  IyooKsn>infcABT.K,  when  oct—kmdd  bj  • 
muBanoe,  action  on  the  caae  will  lie. 

Toe  Silence  aw  the  Owner  of  IAnd,  in  regard  to  injury  which  he  anffeia 
from  a  dam  an  the  land  of  another  abont  to  be  pnrohaeed  by  a  third  per- 
son, ia  not  such  a  concealment  as  will  deprire  him  of  his  right  of  action 
againat  such  third  person  for  injury  received  subsequent  to  the  purchases 
the  injury  likely  to  be  occasioned  by  a  continuance  of  the  dam  being  self  • 
evident^ 

Lf  error.  Action  on  a  case  for  injury  occasioned  bj  the  over- 
flowing of  the  defendant's  mill-dam.  The  facts  are  stated  in 
the  opinion  of  Judge  Huston.  Verdict  for  the  plaintiff  below» 
W.  Kerr. 

Burhe  and  Fonoard^  for  the  plaintiffs  in  error.  A  slight  in- 
eonyenience  arising  from  the  reasonable  use  of  one's  property, 
gives  no  ground  of  action:  Com.  Dig.,  Action  on  the  case,  C;  8 
Oai.  307;  15  Johns.  213;  8  Mass.  136.  Standing  by  aud  remain- 
ing silent  at  the  sale^to  the  defendant,  is  sufScient  to  postpone 
the  rights  of  W.  Kerr,  to  those  of  a  bona  fide  purchaser  without 
notice:  1  Serg.  &  B.  111.  Lying  by  while  improvements  have 
been  made'  has  had  that  effect:  2  P.  Wms.  82,  83;  2  Eq.  Cas. 
Abr.  488;  9  Mod.  2,  3;  1  Hen.  &  M.  429;  2  Gai.  382;  2  Johns. 
673;  5  Ves.  689,  note;  Bob.  on  Stat.  Frauds,  129,  132;  3  Atk. 
692;  2  Id.  82;  3  Serg.  &  B.  203;  10  Id.  43;  13  Id.  304;  8  Id.  92; 
2  Munf.  468;  5  Id.  334;  1  Fonb.  163. 

Fetterman  and  Baldwin^  contra^  directed  to  confine  their  atten- 
tion to  the  second  point  of  the  opposite  attorneys,  urged  that 
a  license,  merely  gratuitous,  may  be  revoked  at  any  time:  10 
Johns.  246;  3  Dane's  Abr.  252;  11  Mass.  503;  that  lying  by  is 
no  stronger  than  such  a  license,  and  a  change  in  the  ownership 
of  the  land  is  equivalent  to  a  revocation  of  such  a  license:  11 
Mass.  503;  6  Johns.  136;  and  that  the  defendants  below  had, 
in  fact,  notice,  by  reason  of  the  nature  of  the  nuisance:  Sugd. 
Vend.  &  Pur.  478;  9  Mod.  96;  1  Vern.  136;  2  Id.  150,  239,  370. 

•  The  foUowlng  tUlement,  appearing  in  the  original  report,  explains  whj  thie  and  Ui» 
■aoceedlng  deotaions  from  2  Rawle  are  oat  of  their  chranologioal  order:  **  Thib  f oUoving 
caaea,  embracing  a  fev  of  the  deciaionB  at  Plttaburg,  September  Term,  18SS,  and  the 
whole  of  thote  at  Ghambersbarg,  in  September  Term  of  the  tame  year,  were  prepared  tor 
the  preaa  by  Mr.  Sergeant,  who  intended  to  pnbliah  them  in  the  doolng  voliime  of  8er» 
geant  k  IUwle*a  Beporta.  They  were  found,  however,  too  numeroiiato  be  introdooed  Into 
the  MTenteenth  Tolnme,  and  too  few  to  forin  a  eeparate  one;  •  place  ia,  therefora,  givea 
to  them  in  the  present  Tolome." 
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By  Court,  Qibson,  0.  J.  It  is  supposed  that  an  inconsider- 
able injury  from  a  nuisance^  is  an  insufficient  cause  of  action. 
Admitting  the  propriety  of  the  judgment  in  the  particular  oases 
that  have  been  cited  in  support  ol  the  position,  I  am  unable  to 
concur  in  the  reasons  of  the  judges,  who  seem  to  have  thought, 
that  the  right  to  recover  at  all,  depends  rather  on  the  extent 
than  the  nature  of  the  injury.  The  true  distinction  seems  to  be 
between  cases  where  the  injury  is  remote  and  common  to  many, 
without  particular  damage  to  any  one,  and  those  where  it  is 
proximate  in  its  eflfect,  and  confined  to  particular  persons.  For 
injuries  of  the  first  class,  it  is  proved  by  the  authorities  collected 
in  Com.  Dig.,  Action,  B,  2,  that  an  action  does  not  lie.  And  of 
this  class  are  the  cases  cited  from  the  New  York  and  Massa- 
chusetts Reports,  as  well  as  the  case  of  Shrunk  y.  The  SchwijlkUX 
Navigation  Co.,  14  Serg.  &  B.  74,  which  was  an  action  for  ob- 
Htructing  the  passage  of  fish,  by  which  the  plaintiff's  fishery 
was  destroyed.  And  there  is  sound  reason  for  the  distinction. 
All  persons  have  a  natural  right  to  the  use  of  water  flowing  over 
their  land.  But  if  each  was  answerable  to  all  the  rest  for  con- 
sequences that  are  in  a  greater  or  less  degree  inseparable  from 
every  exercise  of  the  right,  the  benefit  of  the  stream  would 
be  lost  to  all,  for  no  one  could  use  it  without  producing  a  dim- 
inution of  its  quantity  by  consumption,  or  evaporation,  or  an 
irregularity  in  the  flow  of  it  by  retention.  The  law,  therefore, 
requires  each  to  bear  with  the  consequences  of  a  reasonable  use 
of  it  by  his  neighbor.  But  these  consequences,  instead  of  being 
slightly  injurious,  may  be  destructive  of  valuable  natural  ad- 
vantages. The  consumption  of  but  a  small  portion  of  the 
stream  might,  by  rendering  the  residue  insufficient  for  the  pur- 
poses of  a  mill,  destroy  a  valuable  site;  and  the  retention  of 
the  water  for  but  short  intervals,  would  render  the  stream  use- 
less to  a  furnace,  the  operations  of  which  can  not  be  intermitted. 
But  this  would  not  give  a  claim  to  the  value  of  the  site  in  dam* 
ages.  So,  an  action  will  not  lie  for  the  destruction  of  a  fishery 
from  an  erection  which  prevents  the  passage  of  the  fish. 

In  these  cases  the  injury  is  remote,  the  party  having  no  prop- 
erty in  the  water  used,  or  retained,  nor  in  the  fish  before  they 
are  caught,  and  it  is  general  in  its  consequences  to  all  occupants 
of  the  stream,  similarly  situated.  But  to  flood  the  land  of  an 
adjoining  occupant  is  not  necessary  to  the  enjoyment  of  any 
natural  right.  The  injury  produced  by  it  is  out  of  the  common 
course,  and  done  to  an  individual;  whether  it  be  great,  or 
whether  it  be  small,  is  a  consideration  that  can  affect  only  the 
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quantum  of  the  damages.  In  the  application  of  the  principles 
connected  with  the  remaining  point,  there  may,  perhaps,  he 
greater  difficulty.  Before  the  dam  was  erected,  the  terre  tenant 
of  the  land  now  owned  by  the  plaintiff  objected  to  its  being 
erected,  as  being  likely  to  prove  injurious  to  him.  From  that 
time  to  the  inception  of  this  action,  neither  he  nor  his  succes- 
sors testified  any  dissatisfaction,  usually  grinding  their  com  at 
the  mill,  and  some  of  them  declaring  that  the  dam  did  the  place 
no  injuzy;  and  one  of  them  being  present  when  the  mill  was 
purchased  by  the  defendants,  omitted  to  give  notice  of  the  exist- 
ence of  the  injuzy  for  which  damages  are  sought,  and  to  declare 
his  determination  to  insist  on  having  it  removed. 

The  equity  attempted  to  be  deduced  from  these  drcumstanoes 
depends  on  distinct  considerations.  Against  the  original  author 
of  a  nuisance,  no  forbearance  to  sue,  short  of  the  period  which, 
in  analogy  to  the  statute  of  limitations,  has  been  assumed  as 
conclusiYe  in  the  case  of  an  adverse  occupancy  of  a  water  right, 
can  be  set  up  as  a  bar;  and  as  the  dam  was  erected  in  1810,  it  is 
impossible  that  there  can  have  been  a  forbearance  for  twenty 
years.  Nor  can  this  period  be  abridged  by  the  interference  of  a 
purchaser  who  has  no  reason  to  infer,  from  a  forbearance  for  a 
considerable  time,  a  determination  to  forbear  forever.  Such  a 
purchaser,  voluntarily  and  with  full  knowledge,  takes  the  place 
of  a  wrongdoer,  and  stands  in  no  higher  equity.  He,  therefore, 
has  no  right  to  be  informed  that  the  suffering  party  has  not 
abandoned  his  rights.  But  a  positive  act,  calculated  to  induce 
him  to  purchase,  would  place  him  on  higher  ground;  and  were 
it  shown  that  he  purchased  here  on  the  faith  of  declarations  by 
the  plaintiff's  predecessors,  that  the  dam  was  not  injurious  to 
them,  I  should  hold  the  merits  of  the  cause  to  be  with  him. 
But  that  circumstance  was  not  an  ingredient  in  the  case  sub- 
mitted to  the  court,  nor  is  anything  of  the  sort  to  be  found  in 
the  evidence.  The  defense,  then,  rests  exclusively  on  the  effect 
of  Ebenezer  Kerr's  silence  at  the  sale;  for  if  the  circumstances 
which  I  have  just  mentioned  be  insufficient  to  raise  an  equity, 
considered  separately,  they  will  be  insufficient  in  conjunction 
with  other  circumstances  which,  separately,  are  also  insufficient. 
Undoubtedly  there  are  cases  where  the  mere  concealment  of  the 
title  of  a  third  person  may  be  fatal  to  his  right;  and  this  prin- 
ciple may,  according  to  circumstances,  be  applicable  to  the 
case  of  a  nuisance,  caused  by  an  erection  on  the  property  pnr- 
chased.  Where  the  existence  of  the  nuisance  is  not  self-evident, 
it  may  unquestionably  be  the  duty  of  the  party  injured  to  apt 
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prise  the  purchaser  of  the  responsibility  to  which  he  is  about  to 
subject  himself. 

Bat  while  courts  of  justice  have,  on  the  one  hand,  endeavored 
to  repress  dishonesty,  they  have,  on  the  other,  exacted  the 
utmost  Tigilance  and  caution.  It  is  difficult  to  imagine  how  the 
concealment  of  a  fact,  which  an  individual  of  common  prudence 
and  sagacity  would  discover,  can  constitute  a  fraud.  It  is  a 
clear  elementary  principle,  that  the  law  imputes  to  the  pur- 
chaser a  knowledge  of  every  fact  of  which  the  exercise  of  ordi- 
nary diligence  would  have  him  put  in  possession:  Newl.  Oont. 
611.  And  such  an  imputation  of  knowledge  is  sufficient  to  re- 
but the  inference  of  a  merely  constructive  fraud,  which  might 
otherwise  be  implied  from  the  silence  of  a  party.  Even  a  posi- 
tive misrepresentation  which,  when  it  induces  a  careful  man  to 
forego  an  inquiry  that  would  have  resulted  in  full  knowledge, 
constitutes  positive  fraud,  even  where  the  means  of  information 
are  not  exclusively  within  his  reach,  will,  nevertheless,  not  give 
him  an  equity,  if  he  had,  in  fact,  a  knowledge  of  the  true  state 
of  the  case,  derived  from  other  sources,  because  be  was,  in  truth, 
not  deceived.  It  is  also  a  familiar  rule,  that  notice  is  unneces- 
sary where  the  fact  is  equally  within  the  knowledge  of  both 
parties;  which  it  must  be  taken  to  be,  where  the  sources  of  in- 
formation are  equally  accessible  to  both,  and  the  state  of  the 
fact  is  obvious  to  the  senses.  These  are  elementary  principles, 
about  which,  I  presume,  there  is  no  dispute;  and  what  evidence 
is  there  in  the  case,  that  would  induce  a  chancellor  to  enjoin 
the  plaintiff  from  proceeding  at  law  ?  It  does  not  appear  that 
the  plaintiff's  grounds  were  inundated  while  the  stream  was  at 
low-water  mark;  and  hence  it  might  seem  that  the  injury  was 
only  occasional,  and  that  the  traces  of  it  were  not  permanently 
obvious.  But  the  water  was  swelled  in  the  channel  within  the 
plaintiff's  boundary,  even  when  the  dam  was  not  full,  and  the 
grounds  exhibited  permanent  marks  of  injury  from  high  water; 
ponds  being  formed,  the  soil  washed  away  in  some  places  down 
to  the  gravel,  and  the  fields  sanded  and  covered  with  drift-wood. 
It  is  in  reference  to  the  existence  of  an  injury  such  as  this,  that 
the  silence  of  Ebenezer  Eerr  is  supposed  to  constitute  a  fraud. 

The  defendants  were  unquestionably  bound  to  inspect  the 
subject  of  their  purchase,  without  which  they  would  become 
chargeable  with  gross  negligence,  which  is  equivalent  to  actual 
knowledge  of  whatever  a  personal  examination  would  have  dis- 
closed, or  put  within  the  range  of  detection.  The  slack  water, 
extending  from  the  dam  to  a  point  within  the  plaintiff 's  bound- 
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hrj,  and  the  marks  of  injoij  to  the  gronnds,  were  amply  aoffi* 
cient  to  put  them  on  their  guard;  and,  as  the  direction  of  the 
court  is  to  be  considered  in  reference  to  the  case  appearing  on 
the  evidence,  it  seems  to  me  there  was  no  error  in  charging, 
that  the  silence  of  Ebenezer  Kerr  at  the  sale  ought  not  to  pre> 
judice  the  plaintiff's  claim  to  damages  in  this  action. 

HusTOH,  J.  In  this,  as  in  most  cases,  it  is  neoessaiy  to  attend 
minutely  to  facts  and  dates,  in  order  to  understand  the  opinion 
of  the  court.  Daniel  Herbert,  in  1786,  purchased  a  tract  of  land, 
and  resided  on  it  until  1813,  when  he  sold  it  to  William  Gilmore. 
On  the  twentjHsizth  of  August,  1820,  Gilmore  conveyed  it  to 
Ebenezer  Kerr.  It  was  stated  and  conceded  that  though  the 
deed  was  ipade  in  1820,  yet  articles  had  been  entered  into,  and 
possessiop  delivered  to  Kerr,  several  years  previous.  In  1824, 
Ebenezer  Kerr  sold  to  William  Kerr,  the  plaintiff  below.  The 
land  lay  on  Charteirs  creek.  T.  Algeo  owned  some  land  ou  the 
same  creek,  below  the  above-mentioned  tract,  and  erected  a 
mill,  about  1809,  on  it.  Herbert,  who  then  owned  the  plaint- 
iffs land,  told  Algeo  that  if  the  dam  he  was  erecting  should 
swell  the  water  so  as  to  injure  his  (Herbert's)  place,  he  would 
bring  suit  against  him.  Herbert,  however,  lived  there  four 
years,  and  never  did  bring  suit  nor  complain  of  injury.  On  the 
contrary,  it  was  proved  that  he  said  the  dam  did  no  injury;  for  that 
although  it  swelled  the  water  higher  when  the  flood  was  in  the 
creek,  yet  it  lessened  the  rapidity  of  the  current,  and  his  banka 
were  less  injured.  Several  years  after  the  mill  was  built,  an 
additional  water-wheel  was  put  in  and  another  pair  of  stones. 
Algeo  died,  and  his  executora  sold  the  mill  and  thirteen  acres 
of  land,  at  public  vendue,  for  eight  thousand  eight  hundred  and 
fifty  dollars.  Ebenezer  Kerr,  who  then  owned  the  plaintiff's 
land,  was  at  the  sale,  and  gave  no  notice.  All  the  witnesses 
agreed  that  without  the  mill  the  thirteen  acres  were  not  worth 
three  hundred  dollars.  The  proof  was  that  the  defendants  had 
paid  all  but  about  three  thousand  dollars  of  the  purchase-money 
before  this  suit  was  brought.  The  plaintiff's  counsel  alleged 
they  had  not  paid  so  much.  The  deed  from  the  executors  to 
the  defendants  was  not  produced,  but  it  was  said  to  contain  no 
warranty  as  to  water-right.  The  defendants  have  refused  to 
pay  any  more  money  until  this  is  settled. 

Much  testimony  was  given  to  prove  that  the  plaintiff's  land 
was  overflowed  at  high  water  before  the  mill  was  erected;  that 
a  breastwork  had  been  built  thirty  years  ago  to  keep  the  water 
Crom  running  through  the  bottom  land,  and  the  flood  carried  it 
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away  immediatelj;  that  this  creek  overflows  and  injures  the 
bottom  land  on  other  farms  where  no  dam  was  near  them;  and 
that  several  have  been  injured  much  more  than  this.  There 
was  no  proof  that  this  tract  is  injured  except  in  time  of  floods; 
but  there  was  proof  that  it  had  been  overflowed  in  part,  and 
injured  repeatedly  within  ten  years;  and  that  floods  had  in  one 
or  more  places  carried  off  the  soil  loosened  by  the  plow.  It 
is  not  to  be  forgotten  that  the  dam  was  not  opposite  the  plaint- 
iff's land,  but  was  one  hundred  and  eighteen  perches  balow 
the  plaintiff's  lower  line.  So  that  in  examining  the  breast  and 
ends  of  the  dam,  the  plaintiff's  land  would  not  be  in  view.  No 
part  of  the  premises  bought  touch  or  come  near  the  plaintiff. 
It  is  a  consequential  injury,  not  constant  and  visible  at  all  times, 
but  occurring  only  when  high  floods  occur;  and  that  injury  is 
not  discoverable  from  an  examination  of  the  premises  bought  by 
the  defendants. 

There  was  much  contradictory  testimony  whether  any  injury 
at  all  had  been  done  to  the  plaintiff's  land.  And  the  court  toi  I 
the  jury  that  if  they  could  not  decide  from  the  testimony 
whether  there  was,  or  was  not,  any  damage  to  the  plaintiff,  they 
ought  to  give  credence  to  those  opinions  which  appear  to  be 
founded  on  the  soundest  principles  of  philosophy  and  the  nat- 
ural consequences  that  must  be  the  result  of  the  circumstances 
that  have  been  testified  to.  I  will  only  say,  this  is  to  me  new 
ground,  and  I  think  most  dangerous.  Whether  a  flood  will 
carry  away  soil  or  leave  a  deposit  cannot,  I  believe,  be  ascer* 
tained  beforehand  by  those  who  have  viewed  the  ground,  even 
while  covered  with  water;  and  the  testimony  of  one  witness  who 
saw  it  after  the  flood,  and  who  testified  that  no  soil  was  washed 
away,  but  that  the  flood  left  a  deposit  on  the  ground,  would 
outweigh  all  the  reasonings  of  all  the  philosophers  in  the  world. 
I  do  not  say  there  is  no  case  in  which  a  witness  may  be  disbe- 
lieved because  his  testimony  is  contrary  to  the  nature  of  things, 
but  I  protest  against  introducing  speculations  of  philosophy  to 
overrule  positive  testimony  of  plain,  honest  men.  The  princi- 
pal questions  in  this  case  arose  on  the  effect  to  be  produced  by 
the  declarations  of  Herbert  and  Gilmore,  under  whom  the 
plaintiff  claimed,  and  the  silence  of  E.  !Kerr,  who  was  at  the 
vendue  and  gave  no  notice;  who  saw  the  defendants  buy  for 
eight  thousand  dollars,  and  who,  as  the  plaintiff  contends,  had 
the  right  to  reduce  the  property  to  be  worth  only  three  hundred, 
and  who  did  not  mention  this  right  of  Lis.  The  judge  says: 
"  He  had  his  deed  recorded,  and  ibey  must  look  to  that,  and 
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he  was  not  bound  to  give  notice."  Bat  it  is  obvioas  his  deed 
could  not  give  any  information  on  the  subject  of  the  water  xisiiig, 
or  that  when  it  rose  it  overflowed  its  banks.  The  judge  sajs: 
**  There  is  no  evidence  that  the  defendants  ever  heard  that  Her- 
bert and  Gilmore  said  it  did  not  injure  this  land;  but/'  he  says, 
"  they  were  bound  to  inquire."  Now  if  they  did  inquire,  they 
heard  what  would  have  induced  them  to  purchase.  But  after  a 
dam  had  stood  many  years  after  the  plaintiff's  lands  had  changed 
owners  three  times,  and  no  complaint,  the  then  owner,  being 
present,  was  bound  by  every  principle  of  justice  to  make  known 
this  concealed  claim  of  right  of  his  to  pull  down  that  dam  and 
render  the  property  of  no  value. 

It  ought  not  to  be  forgotten,  that  in  newly-settled  parts  of 
the  country,  he  who  builds  a  mill  is  considered  as  doing  a  great 
benefit  to  the  neighborhood.  If  it  is  true  that  he  may  be  not  only 
permitted  but  encouraged  to  build;  that  all  the  owners  of  adjoin- 
ing lands  may  expressly  or  tacitly  agree;  and  yet,  when  the  null 
has  become  valuable,  the  vendee  of  any  of  those  who  agreed  to 
its  being  built,  nay,  the  fourth  vendee,  when  none  of  the  prior 
owners  had  objected,  may  compel  him  who  built  it,  or  his  chil- 
dren after  his  death,  or  the  purchaser  of  what  the  builder  and 
his  children  had  enjoyed  in  peace,  to  pull  down  the  dam,  it  is 
time  this  should  be  known.  It  is  said,  this  matter  has  not  been 
decided;  that  it  is  only  to  be  found  in  elementaiy  writers. 
This  is  a  great  oversight.  I  should  suppose  one  hundred  cases 
could  be  collected  in  a  short  time.  I  shall  mention  a  few  from 
the  English  books,  and  will  only  add  that  modem  cases  are  not 
contrary.  2  Atk.  83:  Where  a  man  has  suffered  another  to  go 
on  building  upon  his  ground,  and  not  set  up  a  right  till  after- 
wards, when  he  was  all  the  time  conusant  of  his  right,  and  the 
person  building  had  no  notice  of  the  other's  right,  chanceiy 
will  oblige  the  owner  of  the  ground  to  permit  the  other  to  enjoy 
quietly  and  without  disturbance.  3  Atk.  692:  Tenant  for  life 
makes  a  lease  for  sixty  years;  tenant  rebuilds  the  house  at  a 
great  expense  and  assigns  his  lease.  In  the  twenty-ninth  year, 
tenant  for  life  died;  the  tenant  in  possession  paid  the  rent  for 
six  years  to  the  remainder-man,  and  in  the  mean  time  made  ad- 
ditional buildings.  Remainder-man  brought  ejectment  and 
recovered;  and  an  injunction  granted,  because  the  remainder- 
man stood  by  and  saw  tenant  rebuild,  and  gave  no  notice,  and 
because  he  accepted  rent  while  tenant  was  adding  additional 
buildings,  and  gave  no  notice. 

Here  a  title  good  at  law,  and  a  recovery  at  law,  were  post- 
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poned;  and  yet  it  might,  with  some  color,  have  been  said,  the 
tenant  was  bound  to  inquire  into  the  title  of  his  landlord;  this, 
however,  was  not  sufficient  to  protect  the  legal  owner,  who  was 
estopped  by  his  own  silence.  Bice  v.  Potta,  Prec.  in  Oh.  35:  A. 
was  tenant  in  tail,  remainder  to  B.,  in  tail.  A.,  not  knowing 
of  the  remainder,  made  a  settlement  on  his  wife  by  way  of 
jointure;  this  was  engrossed  by  B. ,  who  knew  of  the  entail,  but 
was  silent.  After  the  death  of  A.,  B.  brought  ejectment,  and 
recovered  against  the  widow.  She  was  relieved  in  chancery, 
and  a  perpetual  injunction  granted:  2  Yem.  150.  2  Johns. 
589:  Thompson,  J.,  in  delivering  the  unanimous  opinion  of 
the  coort,  says:  "  Though  it  does  not  appear  that  B.  took  any 
agency  in  the  negotiations,  yet  his  presence  and  silence  are 
equally  efficacious  and  binding  on  him,  if  the  complainant  was 
thereby  misled  and  deceived.  There  is  an  implied  as  well  as  an 
express  assent;  as,  when  a  man  who  has  a  title,  and  knows  it, 
stands  by  and  either  encourages  or  does  not  forbid  the  purchase, 
he  and  all  claiming  under  him  shall  be  bound.*'  And  he  quotes, 
with  approbation,  the  sentence  in  equity:  "  Therefore,  when  a 
man  has  been  silent,  when  in  conscience  he  ought  to  have  spoken, 
he  shall  be  debarred  from  speaking  when  conscience  requires 
him  to  be  silent."  In  this  case,  too,  a  legal  title  was  postponed. 
The  decisions  of  our  own  courts  are  also  strong  on  this  subject. 
Covert  Y.  Irmn,  3  Serg.  &  B.  289:  Land  was  selling  by  the 
sheriff  as  the  property  of  T.  Proctor.  Covert  was  in  possession 
of  the  land,  claiming  it  as  his  own;  but  it  had  been  somehow  re- 
ported that  he  was  in  under  Proctor;  he  was  present  at  the  sale. 
The  opinion  of  this  court,  delivered  by  the  late  chief  justice,  was: 
'*  I  think  the  court  were  right  in  the  opinion  that  if  Covert 
did  stand  by,  knowing  that  he  was  represented  as  Poctor's  ten- 
ant, and  not  contradicting  it,  he  could  not  afterwards  contest 
the  title  of  Proctor  with  the  purchaser."  In  this  case,  E.  !Kerr 
stood  by  and  saw  this  mill  selling,  with  the  dam  as  it  is  now;  if 
he  did  not  make  known  his  claim  of  a  right  to  compel  it  to  be 
taken  dovm,  I  do  not  see  how  he  can,  or  why  he  ought  to  be 
permitted  to  assert  that  right  now.  BiUington  v.  Welsh,  5  Binn. 
129  [6  Am.  Dec.  406]:  Welsh  had  purchased  and  paid  for  fifty 
acres  of  land,  part  of  a  tract  of  Turner's,  on  which  was  a  forge, 
etc.,  had  built  a  house  on  it,  and  was  living  (here;  be  was  a 
brother-in-law  of  Turner,  advertised  several  times,  and  at  leugth 
sold.  Welsh  knew  well  of  the  advertisement.  The  cause  was 
tiled  before  Judge  Yates,  who  told  the  jury  that  if  Welsh  kuew 
of  what  was  going  on,  he  ought  to  have  given  notice  of  bis  claim 
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to  the  eheriff,  and  warned  all  persons  against  purchaBing;  fail- 
ing herein,  a  legal  fraud  would  be  imputed  to  him.  On  appeal, 
this  was  affirmed.  Chief  Justice  Tilghman  says:  **  It  became 
his  duty  to  make  known  his  secret  title  to  part  of  the  land;  be 
gave  no  notice;  not  having  done  so,  he  acted  at  his  peril,  and 
has  no  right  to  complain  if  his  title  is  impeached  by  persons 
who  had  not  actual  notice  of  it." 

When  we  consider  the  law  of  levies  and  sheriff's  sales,  that  a 
plaintiff  can  take  only  what  is  the  defendant's,  and  that  a  por- 
Ehaser  buys  at  his  peril,  that  case  is  much  stronger  than  this. 
L3  Serg.  &  B.  167,  is  a  late  case,  and  the  principle  is  fully 
recognized.  The  sheriff  was  selling  a  tract  of  land  on  the 
oldest  judgment,  but  notice  was  given  at  the  sale  that  it  would 
be  sold  subject  to  a  younger  mortgage.  The  purchaser  refused 
to  pay  the  mortgage.  This  court  held,  that  although  it  could 
not  legally  be  sold  subject  to  the  mortgage,  yet  as  the  purchaser, 
who  was  the  plaintiff  at  whose  execution  it  was  sold,  was  silent, 
and  did  not  make  known  his  opinion  that  the  purchaser  would 
hold  it  clear  of  the  mortgage,  he  could  not  keep  the  land  with- 
out paying  the  mortgage;  his  silence  was  considered  equal  to 
bis  express  agreement,  that  it  should  be  sold  subject  to  the 
mortgage;  and  that  silence  cost  him  his  debt. 

The  case  in  8  Serg.  &  B.  92,  is  nearly  in  point.  A  dispot* 
arose  as  to  the  right  to  use  an  alley  in  Philadelphia.  The  court 
were  of  opinion  against  the  right  of  the  plaintiff;  it  had  been 
conveyed  by  one  whose  right  would  not  authorize  such  a  con- 
veyance; but  the  alley  was  used  by  all  those  living  in  the  coort. 
The  plaintiff  bought,  and  though  by  a  close  examination  of 
the  deeds  it  could  be  discovered  that  her  title  to  the  use  of  the 
alley  was  not  good,  yet  she  recovered  against  the  defendant  for 
disturbing  her  in  the  use  of  it,  on  the  ground  that  when  she 
bought  she  saw  those  who  lived  in  the  court  actually  using  the 
alley.  ''  Shall,"  says  the  chief  justice,  "  the  defendant  be  per- 
mitted to  hold  out  false  colors  to  the  injury  of  innocent  pur- 
chasers ?  Is  not  the  case  as  strong  against  him  as  against  a 
prior  mortgagee  who  is  privy  to  a  second  mortgage  and  conceals 
his  own?" 

Let  us  now  look  at  the  matter  on  principle.  Admit  that  Her- 
bert might  have  sued  and  recovered  damages;  he  would  not,  he 
did  not;  but  he  sold  to  Gilmore.  What  did  he  sell  ?  His  land 
as  it  then  was,  with  the  dam  erected.  Gilmore  not  only  did  not 
claim  a  right  to  pull  down  the  dam,  but  he  did  not  wish  for 
such  a  right;  he  said  it  did  him  no  harm.    Olearly,  he  did  not 
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sell  to  E.  Kerr,  nor  did  E.  Eerr  possess  the  right  to  compel 
Algeo  or  Algeo's  heirs  to  pull  down  this  dam.  He  lived  there 
some  eight  or  ten  years;  stood  by  and  saw  it  sold,  for  twenty 
times  its  valae,  if  the  dam  were  removed;  he  gave  no  notice, 
because  he  had  no  right,  or  because  he  was  determined  never  to 
use  it;  and  the  present  plaintiff  is  as  much  bound  as  he  was. 

It  has,  however,  been  argued,  that  if  notice  is  given  before 
all  the  purchase  money  is  paid,  a  purchaser  is  not  protected.  As 
to  the  fact,  the  proof  is  not  contradicted  by  any  proof,  though 
it  was  by  the  statement  of  counsel,  that  above  four  thousand 
dollars  had  been  paid,  and  something  more  than  three  thousand 
remained  due;  and  Sugden  was  cited  to  prove  the  position,  that 
if  notice  is  given  before  the  deed  is  executed,  though  all  the 
money  is  paid,  or  before  all  the  money  is  paid  though  after 
the  deed  is  executed,  the  purchaser  is  not  to  be  considered 
as  an  innocent  purchaser  without  notice.  Admitting  for  the 
present,  what  I  do  not  agree  to  without  qualification,  that  the 
law  is  so  settled,  it  will  be  found  to  apply  to  cases  where  the 
notice  was  given  as  soon  as  the  purchase  was  heard  of,  and 
bas  no  relation  to  cases  where  a  man  stood  by  and  saw  a 
contract  made,  possession  taken,  a  great  part  of  the  money 
paid,  and  a  deed  received,  without  those  clauses  which  would 
have  been  required  if  notice  had  been  given.  It  can  only  apply 
to  cases  where  he  who  gives  the  notice  did  not  know  of  a  bar« 
gain  proceeding.  The  law  is  not  so  absurd  as  to  permit  a  man 
to  see  a  sale  made,  and  nine  tenths  of  the  money  paid,  posses- 
sion taken  and  kept  for  years,  the  money  paid  to  executors,  and 
by  them  to  the  creditors  or  heirs,  and  irreclaimable;  and,  after 
all  this,  consider  his  conduct  fair,  if  be  gives  notice  before  the 
last  ten  dollars  are  paid.  But  even  Gilmore,  if  now  in  posses- 
sion, and  owner,  could  not,  on  the  testimony  given,  support  a 
suit  against  Algeo,  if  alive,  although  Herbert  did  tell  Algeo  that 
he  would  sue  him  if  the  dam  injured  his  place;  yet  he  after- 
wards said  it  did  him  no  injury  and  he  did  not  sue.  Gilmore 
purchased  and  said  it  did  him  no  injury;  and,  after  this,  Algeo 
put  another  water-wheel  and  additional  stones  in  the  mill,  and 
increased  its  value  at  great  expense.  It  would  have  been  a  fraud 
in  him  to  have  required  afterwards  that  all  this  should  be  de- 
stroyed; and  if  he  had  recovered  at  law,  chancery  would  have 
granted  an  injunction.  Many  of  the  cases  cited  prove  this;  and 
there  is  another  in  2  £q.  Cas.  Abr.  522,  and  cited  and  approved 
in  Harrison's  Chancery,  172.  A.  sees  pipes  laid  at  great  ex- 
pense, and  makes  no  objection;  afterwards  he  sues,  and  chan- 

Am.  Dvo.  Vol.  XDL— 4C 


626  Alexander  v.  Eebb.  [Penn. 

eezy  granted  an  injonodon.  In  fact,  the  principle  is  the  same 
whether  a  man  is  permitted  to  improYe  at  a  great  expense,  or 
pnrcfaase  at  a  high  price;  in  neither  of  which  cases  can  a  man. 
who  has  permitted  the  allied  nnisaoce  to  stand  many  years 
without  objection,  and  who  sees  additional  money  expending 
without  objection,  be  heard,  when  he  afterwards  applies  to  a 
court  to  render  the  improvements  or  the  purchase  worthless. 

I  see  much  eril  and  injustice  in  this  individual  case,  and  more 
in  its  consequences.  If  the  owner  of  land  can  suffer  a  friend 
to  erect  a  dam,  and  make  no  complaint  for  fifteen  years,  till 
that  friend  sells  it,  and  then  cause  it  to  be  pulled  down,  it  is  a 
serious  matter  to  the  community;  but  if  the  owner  of  land  per> 
mits  a  dam  to  be  built,  which  occasions  the  water  to  swell  on 
his  land,  and  sells  his  land,  as  the  land  then  is,  with  the  water 
swelled;  if  it  is  sold  again,  and  no  objection  is  made;  if,  under 
these  circumstances,  the  mill  has  been  enlarged  and  improved 
at  great  expense,  and  is  sold  for  its  fall  value,  and,  after  this, 
the  terre-tenant  sells  to  a  fourth  owner,  and  he  can  overhaul  all 
this  and  destroy  the  mill,  it  is,  to  my  mind,  a  great  imputation 
on  our  laws;  such  has  not  been  the  understanding,  nor  such 
the  decisions.    I  think  there  was  error  in  the  charge  of  the  ooorl 

Tod,  J.,  concurred  with  Huston,  J. 

Judgment  affirmed. 


Fraqnent  xeferanoe  is  made  to  this  deoirioii  on  the  main  propoaitMXi 
it  eetabliihea,  aad  which  is  thoe  stated  in  Cfreat  v.  Jack,  3  Watte,  240:  Equity, 
on  the  mere  ground  of  silence,  does  not  relieve  one  who  is  perfectly  aoqnaintcd 
with  hia  rights,  or  has  the  means  of  becoming  so,  and  yet  willfully  undertakes 
to  proceed  in  spending  money  on  the  land  of  another  without  obtaining  or 
asking  his  consent.  His  ignorance,  if  it  exists,  is  willful,  and  he  acte  at  hia 
peril  Other  references  can  be  found  in  Beidelman  v.  Fotdk^  5  Watte,  S14; 
Bodes  V.  Friek,  6  Id.  323;  Carr  v.  Wallace,  7  Id.  401;  Bird  v.  Smith,  8  Id. 
441;  Bohr  y.  Kindt,  SW.9LS,665i  Miller  v.  Cfreason,  5  Id.  302,  and  in  ITiiov^ 
V.  Thompson,  16  Pa.  St.  304,  adverting  to  the  distinction  here  raoogniaed  be- 
tween an  omission  to  give  notioe,  and  encouragement  by  positive  acta.  In 
Pittsburgh  v.  SeoU,  1  Pa.  St  309,  320,  upon  the  remaining  point  raised  in  tha 
principal  case,  it  is  said:  "In  Alexander  v.  Kerr,  2  Rawle,  33,  it  is  ruled 
that  an  action  on  the  case  will  lie  for  an  injury  to  land,  however  inconaider- 
able,  which  is  occasioned  by  a  nuisance.  That  ia  a  case  of  private  nuiaaaoe, 
and  ii  a  direct  injury;  still,  we  think  it  applicable  to  an  injury  done  by  a 
oommon  nuisanoe,  the  consequence  of  which  is  that  another  ii  hindered  «m1 
delayed  in  his  busineis.  It  would  not  be  so  in  Bngland,  where  a  diefcinctioa. 
which  we  have  repudiated,  is  taken  between  direct  and  oonsequantial  daK* 
age.*' 
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Cabson  t;.  MoFablaio). 

[9fiAWLB.118] 

Av  ADKurnniATOB  oah  vot  Rxoovvb  Back  money  which  he  has  paid  to  a 
creditor  of  his  intestate,  on  acoonnt  of  a  Just  debt,  where  a  defideocy 
subsequently  arises,  not  attributable  to  aoddental  failnie  of  assets. 

Sbbob  to  the  court  of  common  pleas.    The  opinion  states  the 


Chambers,  for  the  plaintiff  in  error. 
Crawford,  contra. 

By  Court,  Hthbton,  J.  The  case  stated  was  to  be  considered 
as  a  special  verdict.  The  following  is  an  abstract  of  the  facts: 
Ou  the  fifteenth  of  May,  1822,  Thomas  Carson,  the  plaintiff, 
took  ont  letters  of  administration  on  the  estate  of  John  Huston, 
deceased.  He  filed  an  inventory  in  due  time,  and  held  a  ven- 
due of  the  personal  property,  which  personal  property,  amounted 
to  above  four  thousand  dollars.  On  the  fourteenth  of  March, 
1823,  Thomas  Carson  paid  to  the  defendant  two  hundred  and 
twenty-three  dollars  and  forty-six  cents,  being  the  amount  of  a 
single  bill  given  by  John  Huston,  in  his  life-time,  to  the  defend- 
ant. John  Huston  was  one  of  the  sons  of  James  Huston^  de- 
ceased, and  had  shortly  before  his  death  taken,  under  a  decree 
of  the  orphans'  court  of  Franklin  county,  a  part  of  his  father's 
estate,  at  an  appraisement,  and  entered  into  recognizances  to 
pay  to  his  brothers  and  sisters  their  shares  of  the  said  lands. 

In  August,  1823,  the  administrator,  Mr.  Carson,  applied  in 
due  form  of  law  to  the  orphans'  court  for  an  order  to  sell  the 
lands  of  John  Huston,  deceased,  to  enable  him  to  pay  the 
debts.  Not  being  able  to  obtain  a  satisfactory  price,  the  order 
was  continued  at  several  subsequent  courts;  and  in  February, 
1825,  the  land  was  sold  for  eight  thousand  four  huudred  and 
fifty  dollars,  and  in  April  following  the  sal^  was  coufirmed.  It 
now  appeared  that  the  proceeds  of  the  whole  real  and  personal 
estate  would  not  pay  the  debts  of  the  deceased;  and,  on  appli- 
cation of  the  administrator,  the  court  appointed  auditors  to  ap- 
portion the  money  among  the  creditors.  In  April,  1827,  their 
report  was  made  and  confirmed  by  the  court.  By  this  report, 
the  whole  proceeds  were  required  to  pay  debts  of  a  higher 
degree  than  spedalties;  in  fact,  the  recognizances  were  not  all 
paid,  but  the  conusees  have  received  something  less  than  their 
whole  debts. 

The  plaintiff  then  brought  this  suit  to  recover  back  from  John 
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McFarland,  the  defendant,  the  sum  of  two  hnndied  and  twenty 
three  dollars  and  fortynsix  cents,  alleging  it  was  paid  him  under 
a  mistake  as  to  the  solvency  of  the  estate.  There  was  no  alle- 
gation of  any  actual  wasting  by  the  administrator;  the  deficiency 
arose  from  the  accumulation  of  interest,  and  the  depressed  price 
of  lands.  It  will  be  obserred,  that  in  this  case  the  adminis- 
trator paid  the  money  within  the  year,  and  to  a  person  un- 
doubtedly a  creditor  of  the  estate;  and  that,  if  there  was  any 
mistake  as  to  the  solvency  of  the  estate,  such  mistake  arose,  not 
from  any  statement  or  representation  of  the  defendant,  but  from 
some  other  cause.  The  law,  as  it  regards  the  liability  of  admin- 
Astrators  or  executors,  and  how  far  and  under  what  eircumstances 
they  may  become  personally  liable  for  the  debts  of  the  estate 
they  represent,  is  not  an  unimportant  part  of  our  jurisprudence. 
[  do  not  mean  to  go  out  of  the  present  case,  or  even  to  hint 
in  opinion  on  some  of  the  topics  discussed,  and  which  must 
present  themselves  to  the  miud.  In  England,  after  some  vari- 
ance of  decision,  it  seems  to  have  been  settled  at  one  time,  that 
a  creditor,  or  even  another  legatee,  could,  in  some  cases,  com- 
pel a  legatee,  who  had  received  his  legacy,  to  refund,  in  case  of  a 
deficiency  of  assets.  This  is,  however,  with  some  restriction;  for, 
if  the  assets  were  sufficient  at  the  decedent's  death,  but  wer« 
wasted  by  his  executor,  there  was  no  refunding  in  favor  of  the 
legatee,  or,  perhaps,  of  the  creditor;  and  a  further  distinction 
seems  to  have  existed,  as  to  refunding  in  favor  of  the  legatee  or 
creditor,  when  the  executor  was  insolvent,  and  in  favor  of  the 
•executor,  who  would  lose,  unless  he  could  compel  those  who 
had  received  to  refund:  See  1  Yem.  94,  460,  469;  1  P.  Wms. 
495;  1  Anstruther,  112;  Com.  Dig.  630;  Ch.  L%.  (3  O.  3);  1 
Tern.  162;  2  Johns.  Ch.  626,  627. 

But  even  there,  on  reading  carefully  the  cases  cited,  there 
will  be  found  some  reason  to  believe  it  was  only  where  refund- 
ing receipts  were  taken,  or  in  consequence  of  the  peculiar  ]uri»' 
diction  and  authority  of  the  court  of  chancery,  that  any  one, 
who  had  received  only  what  was  at  the  time  supposed  due  to 
him,  would  be  compelled  to  refund:  2  Com.  Dig.  Chan.  (3  G. 
8);  2  Yent.  860.  There  is  in  Pooley  ei  al.  y.Bay,  1  P.  Wma. 
355,  a  dictum  of  the  master  of  the  rolls,  that  a  creditor  who  haa 
received  money  due  him  from  the  estate,  may  be  sued,  and 
compelled  to  refund  in  favor  of  another  creditor;  but,  on  a  ra-> 
hearing  of  the  case,  nothing  is  said  on  this  subject:  2  P.  Wma. 
291,  297;  Coppin  v.  Coppin,  2  Yes.  192.  There  is  not,  it  is  be* 
lieved,  in  the  English  authorities  before  our  rsvolatioa^  any 
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direet  decision,  that  a  creditor,  who  has  been  paid  a  debt  due 
him,  can  be  compelled  to  refund  in  favor  of  another  creditor; 
though  it  most  have  often  happened  that  one  received  all  the 
assets  and  another  received  nothing,  or  was  paid  out  of  the 
estate  of  the  executor;  and  there  are  express  decisions  to  the 
oontraiy:  See  2  Vent.  260;  Com.  Dig.  Ch.  393.  In  this  case, 
the  administrator  paid  money  justly  due,  and  paid  it  withiu  the 
year  allowed  by  our  law,  to  ascertain  the  situation  of  the  estate. 
The  assets  were,  or  ought  to  have  been,  better  known  to  the  ad- 
ministrator, than  anybody  else.  No  accidental  failure  of  the 
fund  occurred,  to  any  material  extent;  the  defendant  has  no 
money  to  which  in  honesty  and  conscience  he  is  not  entitled,  as 
against  the  estate  of  the  deceased.  The  hardship  on  the  plaint- 
iff may  be  great.  The  hardship  on  the  defendant,  if  called 
on  to  refund,  would  not  be  small;  and  the  confusion,  incon- 
venience, and  general  uncertainty  which  would  follow  from  a 
decision  that  an  honest  creditor,  who  had  gotten  an  honest 
debt,  was  liable  to  be  sued  and  compelled  to  repay,  would  be 
so  great,  would  make  the  settlement  of  estates  so  uncertain, 
and  so  interminable,  that  we  think  the  plaintiff  ought  not  to 
recover. 
Judgment  affirmed. 

The  principle  here  Udd  down  is  adopted  in  subseqnent  Pennsylvania  de* 
MoDB,  being  differently  worded  in  different  cases.  In  Presbi/terian  Corpora^ 
Hon  y.  WcMoLct,  3  Bawle»  140,  it  is  thus  expressed:  **  A  creditor  who  has  re- 
oeived  Batisfaction  in  the  usual  course  is  not  bound  to  refund,  because  the 
money  csa  not  be  followed,  except  where  it  has  been  received  mala  Jide," 
In  Heppard  v.  Beylard,  I  Whart.  226,  by  Chief  Justice  Gibson:  "  Money  can 
be  followed  only  when  it  has  been  received  mala  Jide^  whence  results  a  clear 
and  indisputable  rule  of  law,  that  when  paid  by  mistake  in  discharge  of  a 
just  debt^  it  may  not  be  recovered  back."  In  During'^  Appeal,  13  Pa.  St. 
240,  by  the  same  judge:  '*  What  a  creditor  has  conscientiously  received,  he 
may  conscientionsly  retain."  The  general  doctrine  is  also  cited  and  approved 
in  Bom  t.  Uppdegrow,  5  Pa.  Sk  618;  Egt  v.  Koonte,  3  Id.  114;  BinlcU  v. 
Sitkdberffer,  2  Id.  483. 


FiiEmNa  V.  B^kTEB. 

[3  Rawu,  las.] 
Ab  aKTWimi  ▲  SuBKrr  Who  has  PAn>  a  Judombnt  against  his  principal, 

snd  a  subseqnent  judgment-creditor  of  the  principal,  the  former  has 

preference^ 
Actual  Pathxht  Dischaboes  a  JunaMEirr  at  law,  but  not  in  equity,  if 

justice  require  that  it  should  still  subsist. 
A  SuKETT  Paying  a  Judoiiknt  against  his  principal  is  substituted  by  opera* 

tioii  of  law  to  the  rights  of  the  creditor. 
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Iv  ezror.  The  opinion  atatea  the  case.  Judgment  below  for 
the  plaintiff. 

Durdopp  for  the  plaintiff  in  error. 

Mndlay,  contra. 

By  Court,  Gibsoh,  O.  J.  The  anbatanoe  of  thia  obaonrely 
atated  case  is  this:  Pennell  sold  a  honse  and  lot  to  Gaiger,  and 
together  with  Hawbacker  and  Hartman  (since  dead,  and  repre- 
sented by  McCauley),  executed  a  bond,  with  condition  that  the 
incumbrances  should  not  be  pressed  faster  than  the  purchase- 
money  should  grow  due,  to  discharge  them.  Walker,  a  judg- 
ment-creditor, being  about  to  proceed,  McOauley  paid  him  in 
•ash,  rather  more  than  half  the  amount  of  the  bond  of  indemnity 
to  Ouiger,  and  the  residue  thus:  Finfrock  had  a  judgment 
against  Walker,  iu  satisfaction  of  which,  Hawbucker,  McGauley, 
and  Walker  confessed  a  judgment  to  Finfrock,  which,  it  was 
agreed  by  the  parties,  should  be  paid  by  Hawbucker,  but  which 
was  levied  on  the  goods  of  McCauley,  and  paid  by  him.  Haw- 
bucker's  house  and  lot  being  sold  on  a  judgment  at  the  suit  of 
Drucks,  the  question  is,  whether  McCauley  shall  come  on  the 
fund  in  the  hands  of  the  sheriff,  as  a  judgment-creditor  under 
Finfrock;  or,  whether  it  shall  be  paid  to  Beaver,  a  subsequent 
judgment-creditor.  It  is  clear  that  Hawbucker  and  McCauley 
stand  in  the  relation  of  principal  and  surety,  and  a  surety  who 
has  paid  the  debt  is  entitled  to  be  substituted  for  the  creditor. 
But  a  subsequent  creditor,  whose  fund  has  been  taken  away  by  a 
prior  creditor,  is  also  entitled  to  be  substituted.  Hence,  an 
argument  that  in  the  case  at  bar  there  is  but  equity  against 
equity,  and  that  the  parties  are  to  be  left  to  their  legal  advan- 
tages.  The  parties  are  the  principal,  the  surety,  and  the  subse- 
quent incumbrancers. 

But  the  judgment-creditor  had  not  a  second  fund  in  the 
hands  of  the  surety;  and  even  if  he  had,  it  is  not  easy  to 
imagine  on  what  principle  of  justice  the  surety  would  be  bound 
to  pay  the  debt  in  ease  of  the  principal,  and  for  the  benefit  of  a 
subsequent  incumbrancer.  Surety  was  not  demanded  for  the 
benefit  of  any  but  those  who  were  parties  to  the  contract;  and  the 
advantages  incident  to  it  necessarily  belong  only  to  themselves. 
The  right  of  the  surety  to  be  substituted  in  the  first  place  is  in- 
disputable; and  the  question  stands  exactly  as  if  the  prior 
creditor  himself  were  pressing  his  claim  on  this  fund,  without 
having  pursued  the  surety  to  insolvency.  That  would  not  be 
required  of  him.    The  surety  contracted  on  the  credit  of  this 
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Teiy  fund;  and  being  prior  in  time,  he  is  prior  in  right,  to  a 
creditor  who  has  acquired  a  claim  on  it  subsequentlj.  If  such 
creditor  could  compel  the  surety  to  pay  the  prior  debt,  the  effect 
would  be  precisely  the  same  as  if  the  principal  had  paid  it,  and 
the  surety  were  compelled  to  pay  the  subsequent  creditor;  for  as 
both  debts  would  be  satisfied,  it  could  be  of  no  consequence  to 
the  surety,  whether  his  money  were  applied  to  the  one  debt  or 
the  other;  and  thus,  it  is  obvious,  his  responsibility  might  be 
kept  alive  after  the  extinction  of  the  debt,  for  which  alone  it 
was  pledged.    That  can  not  be  done. 

Actual  payment  discharges  a  judgment  at  law,  but  not  in 
equity,  if  justice  require  the  parties  in  interest  to  be  restrained 
from  alleging  it,  or  insisting  on  their  legal  rights.  Kuhn  v. 
North,  10  Serg.  &  B.  899,  was  the  case  of  a  voluntary  payment 
of  the  debt  of  another,  which,  so  far  from  creating  an  interest 
in  the  judgment  to  affect  subsequent  creditors,  would  not  have 
sustained  an  action  of  indebitatus  assumpnU  against  the  debtor 
There  is  an  obvious  difference  between  one  who  has  voluntarily 
paid  the  debt  of  another,  and  one  who  has  paid  on  compulsion, 
from  having  become  surety  at  the  instance  of  the  debtor;  which 
gives  an  equity,  not  only  against  the  latter,  but  against  every 
one  else  deriving  title  from  him  subsequently  to  the  contract  of 
suretyship. 

As  to  the  supposed  inefficacy  of  the  substitution  attempted  by 
the  parties,  and  the  alleged  inability  of  this  court  to  compel 
the  creditor  to  assign  the  judgment,  it  is  sufficient  to  remark 
that  an  actual  assignment  is  unnecessary.  The  right  of  sub- 
stitution is  everything,  and  actual  substitution  nothing.  By  a 
fiction,  to  which  we  are  indebted  for  nearly  all  our  equitable 
jurisdiction,  the  law  has  made  the  assignment  already;  and 
hence,  the  right  of  the  party  entitled  by  no  means  depends  on 
the  willingness  of  the  creditor  to  transfer  the  securky.  Here 
there  is  a  clear  right  of  substitution;  and  the  surety  having  paid 
the  debt,  succeeds,  by  operation  of  law,  to  the  rights  of  the 
creditor. 

Judgment  reversed,  and  judgment  for  the  defendant. 

Ton,  J.,  dissenting. 

Huston  and  Smith,  JJ.,  absent 


The  rarety's  right  to  an  aasignme&t  of  the  judgment  which  he  haa  paid,  in 
order  to  enforce  the  same  against  his  principal,  as  here  pronounced  to  exist, 
is  recognixed  in  Bwnon  v.  Kincaid,  3  Penn.  62;  Crofi  v.  Moore^  9  Watts, 
456;  Foster  v.  Fox,  4  W.  &  S.  94,  where  the  chief  justice  quotes  the  phrase 


632  Stump  v.  Findiay.  [Penn, 


i< 


the  right  of  Biihstitation  is  everything,  and  actnal  sabstitation  nothing:" 
lj(Ukrop*8  AppecU,  1  Pa.  St.  516,  eteeq,,  where  the  doctrine  U  considered  at 
length,  and  reaffirmed;  Morris  r,  Oak/ord,  9  Id.  499;  Moore  v.  Bray^  10 
Id.  522;  Lloijd  v.  Barr,  11  Id.  48;  Oearhart  v.  Jordan,  Id.  332;  Gowin  v. 
Broum,  Id.  531;  Yard  v.  PaUon,  13  Id.  286.  In  RUlenJtoiue  v.  Levering,  6 
W.  &  S.  190,  198,  it  is  said:  "The  general  proposition  in  Fleming  v.  Beaoer 
is  conceded  with  certain  limitations  which  we  have  been  compelled  to  make 
in  subsequent  cases.  Thus,  in  Fink  v.  MaiMffy,  8  Watts,  384,  it  is  held  that 
the  doctrine  of  substitution  being  one  of  mere  equity  and  benevolence,  will 
not  be  enforced  at  the  expense  of  a  mere  legal  right;  a  surety,  therefore* 
whose  claim  against  his  principal  for  money  paid  on  a  judgment  against 
th^m  has  been  defeated  at  law,  can  not  be  substituted  for  the  plaintiff  in  the 
original  judgment." 

Paymknt  when  a  Satebfactiok  ov  a  Judoment:  Head  v.  OervaU,  and 
note,  12  Am.  Deo.  582. 


Stump  v.  Findlay. 

[9  Bawls,  168.] 

A  DxviSB  TO  A.  DuRiNO  HIS  Natural  Life,  and  after  his  decease,  leaving 
lawful  issue  to '  his  heirs,  as  tenants  in  common  and  their  respective 
heirs  and  assigns  forever,  but  in  case  of  A.  *s  death  without  lawful  issue 
then  to  B.  to  his  heirs  and  assigns  forever,  gives  to  A.  a  life  estate;  and 
his  issue,  as  tenants  in  common,  and  B.  respectively  take  contingent 
remainders,  only  one  of  which  could  ever  become  vested,  and  that  only  on 
A.'s  death. 

Iir  A  Common  Recovebt,  the  tenant  to  the  precipe  must  be  tenant  by  a  legal 
title;  if  his  title  rest  only  in  articles  of  agreement,  the  recovery  is  void. 

A  Common  Eeooveby,  whether  Valid  or  Void,  works  a  forfeiture  of  the 
particular  estate. 

In  error.  Ejectment.  The  opinion  recites  the  facts,  the 
language  of  the  devise  of  1783,  in  the  will  of  John  Findlay,  sen., 
being:  '*  I  give  and  bequeath  to  my  son  John  Findlay,  all  that 
plantation  and  tract  of  land  whereon  I  now  dwell,  together  with 
the  appurtenances,  to  hold  to  him,  the  said  John  Findlay,  duriug 
his  natural  life.  And  after  my  son  John's  decease,  if  he  shall 
die  leaving  lawful  issue,  I  give  and  devise  the  same  to  his  heirB» 
as  tenants  in  common,  and  their  respective  heirs  and  assigns 
forever.  But  in  case  my  said  son  John  shall  die  without 
leaving  lawful  issue,  I  give  and  devise  the  same  to  my  son 
James  Findlay,  to  hold  to  him,  his  heirs  and  assigns  forever.*' 
Verdict  for  the  Findlays,  the  plaintififs  below. 

O,  Chambers  and  J,  Chambers,  for  the  plaintiffs  in  error.  The 
draft  was  not  provable  by  parol:  Miller  v.  Carolhers^  6  Serg. 
&  B.  215.  The  settlement  was  limited  to  three  hundred  acres: 
Davis  V.  Kee/er,  4  Binn.  161;  Cordon  v.  Moore^  5  Id.  136;  Ellis, 
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Different  Agents,  2  Smith,  167.  The  devisee's  children  were 
barred  by  the  common  recov^y.  Findlay  v.  Riddle,  3  Binn. 
139;  Loddingtan  y.  Kime,  1  L.  Baym,  203;  2  Bl.  Com.  171.  The 
recovery  in  any  event  wrought  a  forfeiture:  4  Cruise,  Recovery, 
c.  3;  1  Id.  94,  Estate  for  Life,  sec.  99;  4  Com.  Dig.,  Forfeiture, 
A.  2;  4  Cruise,  504;  Lyle  v.  Bicharda,  9  Serg.  &  B.  329. 

Dunlop  and  McCulUmgh,  contra.  The  original  draft  was 
lost;  it  was  evidence  of  a  survey  on  Kerr's  warrant:  BoylesY. 
Johnston,  6  Binn.  126;  Sprout  v.  Plumsted,  4  Id.  189;  Miller  v. 
Carothers,  6  Serg.  &  R.  215;  Leojsure  v.  HiUegaa,  7  Id.  313; 
Hoover  v.  Ganzalus,  11  Id.  314.  A  settlement  is  not  limited  to 
three  hundred  acres.  If  there  was  error,  it  has  worked  no  in- 
jury to  the  defendants  below,  and  is  therefore  not  ground  for 
reversal:  Gibbs  v.  Cannon,  9  Serg.  &  B.  202  [11  Am.  Dec.  699]; 
Graham  v.  Moore,  4  Id.  467.  The  common  recovery  was  void; 
and  unless  it  were  good  there  could  be  no  forfeiture  of  the  life 
estate:  Stoann  v.  Broom,  3  Burr.  1696;  2  P.  Wms.  177;  3  Id. 
863;  Warren  v.  Greenville,  2  Str.  1129;  Case  of  Lord  Say  and 
Seal,  10  Mod.  40;  Bridges  v.  Duke  of  Chandos,  2  Burr.  1065; 
Lyle  V.  Richards,  9  Serg.  &  B.  343. 

By  Court,  Gibson,  C.  J.  The  essential  facts  of  the  case  are 
these:  In  1765,  John  Findlay  claimed  five  hundred  acres  of 
land,  including  the  premises  in  dispute,  on  a  warrant  for  one 
hundred  acres,  and  had  procured  Samuel  Lyon,  an  assistant  of 
the  deputy  surveyor,  to  make  a  survey  of  his  claim;  a  rough 
draft  of  which,  without  date,  or  reference  to  any  authority,  or 
office  title,  was  found  in  the  office  of  the  deputy.  In  1786,  he 
conveyed  two  hundred  and  eight  acres  to  his  son  James,  and  in 
1783  devised  the  residue  to  his  son  John,  for  life,  with  con- 
curreut  contingent  remainders  to  the  issue  of  John,  and 
their  heirs,  as  tenants  in  common;  and  in  the  event  of  John's 
leaving  no  issue,  to  James  in  fee.  The  plaintiffs  claimed  as  the 
children  of  John.  The  defendants  claim  paramount  the  will; 
and  they  also  resist  the  title  of  the  plaintiffs  under  the  will,  on 
the  ground  that  the  contingent  remainder  limited  to  them  was 
barred  by  a  common  recovery  suffered  by  John,  the  tenant  of 
the  particular  estate.  The  paramount  title  is  this:  In  1785, 
several  years  after  the  death  of  the  testator,  James,  his  son,  ob- 
tained a  warrant,  in  the  name  of  his  own  son,  John,  for  two 
hundred  acres,  part  of  the  land  devised:  and  in  1790  had  a 
survey  of  one  huudred  and  thirty- two  acres  made  on  it,  against 
the  acceptance  of  which,  John,  the  devisee,  entered  a  caveat  in 
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1791.  But  in  1798,  thifl  same  John,  by  ariioles  with  bu 
brother  and  nephew,  in  whibh  he  declares  that  he  claims  the 
land,  agrees  to  purchase  their  title  for  twentj  pounds.  Under 
this  title,  eleven  acres  are  conveyed  in  1794  to  Meyers  (one  of 
the  defendants)  in  fee;  and  in  1797,  the  residue  is  articled  to 
be  sold  to  Gteorge  Hetich,  from  whom,  after  he  had  suffered 
the  common  recovery,  whose  effect  on  the  contingent  limitation 
to  the  plaintiffs  forms  the  second  branch  of  the  inquiiy,  title  ia 
regularly  deduced  to  Stump,  another  of  the  defendants;  the 
other  defendant  is  their  tenant.  The  first  question,  therefore, 
is,  whether  a  party  who  claims  under  John,  the  devisee,  can 
set  up  a  paramount  title  in  opposition  to  the  provisions  of  the 
will.    And  I  am  of  opinion  he  can  not. 

I  am  at  a  loss  to  imagine  a  clearer  case  of  election.  In  oonrta 
of  law,  as  well  as  of  equity,  no  one  can  claim  under  a  deed 
without  claiming  under  the  whole  of  it,  or  take  one  daose  and 
reject  the  rest;  the  whole  must  be  confirmed,  or  the  whole 
abandoned.  Just  so  of  a  will.  If  the  testator  devise  the  eetate 
of  Titus  to  another,  and  give  Titus  a  legacy,  Titus  shall  not  hold 
the  estate  and  claim  the  legacy;  he  shall  not  take  a  benefit  under 
the  instrument  without  suffering  the  whole  of  it  to  take  effect. 
And  it  is  immaterial  whether  the  testator  believed  he  had  a  ri^ht 
to  dispose  of  the  estate  of  Titus,  or  intended  to  assume  an  ar» 
bitrary  power.  If  Titus  will  avail  himself  of  his  boantj  he 
shall  not  disappoint  his  will:  7  Wils.  Bac.  ap.  446;  2  Mad. 
Gh.  40.  With  the  exception  of  a  single  case,  the  doctrine  in 
regard  to  wills  has  been  held  as  broadly  as  I  have  stated  it,  from 
Ifoys  V.  Hordaunt,  2  Yem.  681,  to  the  present  day.  In  the  ex- 
cepted case,  Forrester  Y.  Cotton,  Amb.  888,  it  is  true  Lord  Keeper 
Heoly  expressed  great  doubt,  whether  such  a  condition  (as  he 
called  it)  can  be  coupled  with  a  partial  estate,  as  the  devise 
would  be  good,  or  otherwise,  just  as  the  devisee  in  remainder 
should  submit  to  the  will.  I  trust  it  will  be  considered  no  dis- 
respect to  say,  the  doctrine  was  then  newly  sprung  up,  and  its 
principles  were  perhaps  imperfectly  explored;  for  it  is  certainly 
now  held  that  the  equity,  in  cases  of  election,  instead  of  bein^ 
a  condition  which  if  not  performed  induces  a  forfeiture,  is  to  ae* 
quester  the  devised  interest,  till  satisfaction  be  made  to  the  dis- 
appointed devisee:  2  Mad.  Ch.  4.  And,  beside,  I  take  the 
principle  in  Forrester  v.  Cotton  to  have  been  since  overruled. 
Sach,  then,  being  the  rule,  is  the  case  before  us  within  it?  A 
testator  devises  an  estate  to  his  son  for  life,  who  enters  and  en^ 
joys  the  whole  of  it;  but  who,  afterwards,  acquires  an  adverse 
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title  to  a  part  of  it  in  fee;  declaring,  at  the  same  time,  that  he 
already  has  a  title  under  the  will. 

After  this,  will  it  be  endured,  after  he  shall  set  up  this  adrerse 
title  against  the  title  of  the  testator  ?  It  would  be  a  shame  and 
a  scandal  if  he  could.  It  was  his  duty  to  perfect  the  testator's 
title  for  the  benefit  of  himself  and  those  in  remainder  instead  of 
colluding  with  an  adverse  claimant,  who  probably  was  bis  crea- 
ture to  defeat  it.  The  devise  of  the  whole  was  in  confidence 
that  the  devisee  would  do  no  act  to  defeat  the  testator's  intention, 
as  to  any  part^and  the  devisee,  having  elected  to  take  under 
the  will,  shall  not  be  permitted  to  claim  in  repugnant  rights. 
John,  the  devisee,  therefore,  must  be  taken  to  have  made  the 
purchase  in  aid  of  his  former  title,  and  in  trust  for  those  bene- 
ficially entitled  under  the  limitations  in  the  will.  This  view  of 
the  first  branch  of  the  defense  supersedes  all  inquiiy  into  the 
grounds  of  the  first  two  errors;  because  the  title  set  up  by  the  de- 
fendants, being  the  title  of  the  plaintiffs,  if  not  barred  by  the 
teooTcry,  it  is  immaterial  whether  there  was  an  abstract  error  in 
admitting  a  witness  to  prove  the  contents  of  a  survey,  or  in 
charging  that  the  draft  was  evidence  of  an  equitable  right  un- 
der the  testator's  settlement;  and  that  he  was  entitled  to  more 
than  three  hundred  acres.  All  this  was  obTiated  by  the  fact 
that  there  was  an  available  title,  under  the  warrant  and  survey, 
in  the  name  of  John,  the  son  of  James;  and  that  the  defendants 
would  have  been  estopped  from  denying  the  title  of  the  testator 
were  it  otherwise. 

Then,  as  to  the  effect  of  the  common  recoTcry,  John  Findlay, 
the  devisee,  having  a  son  then  living,  entered  into  articles  for 
the  sale  of  the  premises,  to  George  Hetich,  against  whom,  and 
Samuel  Biddle,  Joseph  Parks  brought  a  writ  of  entry;  the 
tenants  Youching  John  Findlay,  and  be  vouching  over  the 
common  vouchee,  against  whom  judgment  was  rendered  by 
default.  The  demandant  then  conveyed  to  John  Findlay  in 
trust,  for  Hetich  and  Biddle,  from  whom  the  defendants  regu- 
larly deduce  their  title;  and  the  first  objection  by  the  plaintiffs 
is,  that  the  recovery  was  void  for  want  of  a  good  tenant  to 
the  proBcipe.  It  is  an  elementary  principle  that  the  party 
against  whom  the  writ  is  brought  must  by  right  or  by  wrong 
have  an  estate  of  freehold  at  the  time  of  the  judgment  Here 
Ihere  was  nothing  but  an  agreement,  and  one  which  the  tenant, 
not  having  paid  the  purchase-money  which  was  to  precede  the 
*^?iveyance,  had  not  even  a  right  to  have  executed. 

In  a  case  of  this  sort  there  is  no  such  thing  as  an  equitable 
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tenant  to  the  prwcipe;  for  although  in  an  adyersary  proceeding 
we  will,  to  prevent  a  failure  of  justice,  consider  those  things  as 
already  done  which  chancery  would  compel  a  party  to  do,  there 
is  no  necessity  for  extending  the  rule  to  common  recoyeries 
which  are  not  adversary  proceedings.  Their  effect  in  barring 
contingent  remainders  is  exclusively  technical,  and  siridissimi 
juris;  and,  as  there  are  no  equitable  considerations  to  recom- 
mend them  to  indulgence,  the  tenant  for  life  escaping  personal 
chastisement  only  because  there  is  no  trust  in  the  case  to  give 
a  chancellor  jurisdiction:  Co.  Lit.  290,  b,  note,  249,  the  parties 
ought  to  be  held  closely  to  technical  form.  But  even  a  con- 
veyance would  not  have  made  the  recovery  lawful,  as  John 
Findlay  was  a  bare  tenant  for  life,  and  by  the  form  of  convey- 
ance usual  here,  could  have  passed  no  greater  estate  than  was 
in  him;  so  that,  by  the  statute  14  Eliz.  c.  8,  the  recovery  would 
still  have  been  void  for  want  of  a  subsequent  estate  of  inherit- 
ance in  the  tenant.  Something  was  said  at  the  argument  of 
presuming  a  conveyance  of  an  estate  of  inheritance  from  lapse 
of  time;  but  I  believe  no  case  of  the  kind  is  to  be  found. 
After  a  very  long  possession  the  surrender  of  a  precedent  lease 
for  life,  to  enable  a  remainder-man  in  tail  to  make  a  tenant  to 
the  prcBCipe,  has  been  presumed;  but  never  after  a  lapse,  as 
here,  of  only  fifteen  years.  Something  was  also  said  about  the 
recovery  being  good  till  reversed  by  writ  of  error.  It  is  certain, 
however,  that  it  may  be  abated  by  entry  and  plea,  and  conse- 
quently in  an  action  of  ejectment;  the  law  being  so  laid  down, 
both  in  Booth  on  Beal  Actions,  77,  and  Pigot  on  Recoveries, 
156.  The  question,  therefore,  is  whether  a  void  recovery,  such 
as  this,  will  bar  a  contingent  remainder. 

A  recovery  produces  such  a  bar  by  working  a  forfeiture  of 
the  particular  estate.  Previous  to  statute  32  Hen.  Vlil. ,  c.  31,  a 
recovery  barred  even  vested  remainders  by  enlarging  the  par- 
ticular estate  to  a  fee;  in  consequence  of  which  vested  estates 
were  turned  to  a  right,  and  contingent  ones  irremediably  de- 
stroyed. But  by  that  statute,  and  14  Eliz. ,  which  has  super- 
seded it,  a  recovery  suffered  by  a  bare  tenant  for  life  is  utterly 
void.  Still,  however,  it  was  held,  in  PeUiam's  case,  1  Bep.  15, 
to  work  a  forfeiture  of  the  particular  estate,  and  consequently 
the  destruction  of  all  remainders  depending  on  it.  It  is  said 
not  to  have  produced  that  effect  here,  because  it  was  void  for 
want  of  a  good  tenant  to  the  prwcipe.  But  it  would  have  been 
equally  void  with  a  good  tenant  to  the  prascipe.  The  objection 
would  be  unanswerable  in  the  mouth  of  a  tenant  in  tail,  who 
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can  be  only  barred  by  a  valid  recovery;  but  it  is  of  no  avail  in 
the  nioutb  of  a  contingent  remainderman,  where  the  particular 
estate  is  not  an  estate  tail,  because  he  can  be  barred  by  no  re- 
covery which  is  valid. 

In  delivering  the  opinion  of  the  judges  in  Dormer  v.  Park" 
hur^,  3  Atk.  135,  Chief  Justice  Willis  said,  there  are  many  cases 
where  an  act  may  be  void  against  another,  and  yet  be  a  forfeit- 
ure to  the  person;  and  he  gave,  as  an  instance,  the  case  of  a 
copyhold  tenant,  a  lease  by  whom  is  certainly  void,  but  never- 
theless a  forfeiture;  so  in  the  case  of  a  fine.  Here  the  ofifense 
of  the  tenant  of  the  freehold  consisted  in  suffering  himself  to 
be  vouched  without  counter-pleading  the  warranty;  thus  at- 
tempting, by  matter  of  record,  to  convey  a  greater  estate  than 
was  in  him,  the  consequence  of  which  is  indisputably  a  forfeit- 
ure. But  as  the  tenant  for  life  had  a  child  bom  before  the 
recovery  was  suffered,  it  is  argued  that  the  remainder  vested  in 
such  child,  subject  to  open  and  let  in  after-born  children.  In 
cases  where  the  remainder  was  expressly  limited  to  children, 
such  a  construction  has  prevailed;  and  had  the  intention  clearly 
been  to  vest  the  estate  in  the  children  of  John,  in  any  event  it 
would  have  prevailed  here. 

After  the  devise  to  John  for  life,  the  words  are:  *'  And  after 
my  son  John's  decease,  if  he  shall  leave  lawful  issue,  I  give 
and  devise  the  same  plantation  and  tract  of  land  to  his  heirs, 
as  tenants  in  common,  and  their  respective  heirs  and  assigns 
forever.  But  in  case  my  son  John  shall  die  without  leaving 
lawful  issue,  I  give  and  devise  the  same  plantation  and  tract  of 
land  to  my  son  James  Findley,  to  hold  to  him  and  his  assigns 
forever."  The  word  heirs  is  to  be  qualified  so  as  to  mean  issue, 
it  being  plain,  from  the  context,  that  both  these  words  were 
used  in  a  sense,  neither  so  extended  as  to  amount  to  words 
of  limitation,  nor  so  restricted  as  to  mean  children.  The  gen- 
eral intent  was  to  give  the  estate  to  James  in  the  event  of 
John's  leaving  no  descendant.  But  this  intent  would  be  frus- 
trated by  the  death  of  a  child  in  whom  the  estate  vested,  and 
who  had  died  without  issue  in  the  life-time  of  John;  for  after  a 
vested  estate  in  fee,  no  further  limitation  can  take  effect  but  by 
way  of  executory  devise.  Where  two  contingent  remainders  in 
fee  depend  on  the  same  particular  estate,  both  can  not  take  ef- 
fect, as  both  depend  on  the  same  contingency,  according  to  the 
happening  of  which,  the  one  is  to  take  effect  in  exclusion  of  the 
other.  This  is  the  familiar  case  of  a  single  contingency  with  a 
double  aspect.     But  the  construction  contended  for  contem- 
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plates  two  distinct  contingencies,  the  birth  of  issae,  in  whom 
the  estate  would  vest  in  the  life-time  of  John,  and  the  extine- 
tion  of  snoh  issue,  on  which  it  would  go  over  at  his  deaih. 
But  the  latter  could,  as  I  have  said,  take  place  only  by  holding 
the  limitation  to  James  to  be  an  executory  deyise,  which  wo 
can  not  do,  as  there  is  a  preceding  freehold  on  which  it  may 
depend.  As,  then,  we  have  two  contingent  remainders,  which 
depend  on  one  contingency,  and  both  can  not  take  effect,  there 
is  no  way  to  give  effect  to  the  general  intention  of  the  testator, 
but  to  fix  the  time  for  the  happening  of  the  contingency  at  the 
expiration  of  the  particular  estate.  The  consequence  is,  I  am 
bound  to  pronounce  that  the  plaintiffs  are  barred. 
Judgment  reversed. 

Followed  on  the  general  proposition  that  a  party  ahatt  not  oonftast  Urn 
▼alidity  of  an  instrument  from  which  he  derives  a  benefit^  in  TVurteet  4>f 
Bank  qf  U.  S.,  2  Par.  146;  Preston  y.  Jones,  9  Pa.  St  460;  and  cited  in 
Campbell  ▼.  JTen/,  8  Penn.  30,  as  deciding  that  a  oommon  reooTery  may  ba 
abated  by  entry  and  plea. 


Miles  v.  Righwine. 

(an4WLB,i90.j 

A  Shbbxvf  havino  an  SxxcunoN  against  a  defendant  can  not  disdiaiga  iSbm 
latter  from  liability  to  th6  phuntiff,  by  giving  to  the  defendant  a  receipt 
for  the  amonnt  of  the  judgment  in  consideration  of  the  settlement  off  m 
private  indebtedness  due  from  the  sheriff  to  the  defendant. 

Wbtt  of  error.  The  plaintiff  in  error  was  defendant  below. 
Case  stated  for  the  opinion  of  the  court.  Bichwine,  having 
obtained  judgment  against  Miles,  sued  out  an  execution  and 
placed  it  in  the  hands  of  one  Monks,  a  constable.  Miles  was 
also  a  constable  of  the  same  borough  with  Monks,  and  was  a 
creditor  of  Monks.  The  latter,  in  settlement  of  his  indebted* 
ness  to  Miles,  gave  to  him  a  receipt  in  full  for  the  amount  due 
on  the  execution.  No  money  was  paid  in  satisfaction  of  the 
execution.  The  question  was  as  to  the  liability  of  liilea^ 
Bichwine  having  sued  out  a  scire  facias  to  show  cause  why 
cution  should  not  issue  on  the  original  judgment.  Monks 
insolvent. 

WaUs,  for  the  plaintiff  in  error,  urged  that  a  constable  oould 
give  a  valid  receipt  without  money  receiTed,  and  that  ho 
alone  made  liable  thereby. 

Penrose,  conira,  was  stopped  by  the  court 
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By  Court,  Gibson.  0.  J.  It  is  settled  that  an  officer  can  not 
apply  an  execution  in  his  hands  to  the  satisfaction  of  his  own 
debt.  In  Codwiae  t.  Itdd,  9  Johns.  263,  the  coroner  having  a 
capias  ad  saiiBfaciendum  against  the  sheriff,  to  whom  he  was 
indebted,  gave  him  a  receipt  in  full,  and  engaged  to  settle  the 
amount  with  the  plaintiff,  but  failed  to  do  so;  and  it  was  held 
that  this  arrangement  did  not  discharge  the  execution,  actual 
payment  alone  being  competent  to  produce  that  effect.  So,  in 
The  Bank  of  Orange  v,  Wakeman^  1  Cow.  46,  where  a  sheriff's 
deputy  took  the  defendant's  negotiable  note,  gave  a  receipt, 
and  returned  the  execution  satisfied;  it  was  determined  that 
the  defendant  was  still  liable.  As  regards  the  debt  due  by 
Monks  to  Miles,  on  his  own  right,  these  cases  are  exactly  in 
point.  But  the  case  of  two  constables  agreeing  to  set  off  exe- 
cutions in  their  hands,  against  each  other,  is  clearly  within  the 
principles  established  by  them,  inasmuch  as  such  an  arrange- 
ment would  substitute  the  officer  for  the  defendant.  It  might 
not,  therefore,  be  an  idle  ceremony,  as  it  has  been  called  at  the 
bar,  to  enforce  the  payment  of  money  on  the  one  execution,  to 
have  it  paid  back  the  next  moment  on  the  other.  If  one  of  the 
defendants  were  insolvent,  and  the  other  not,  the  set-off  would 
effect  an  injurious  change  of  liability  by  substituting  an  insol- 
vent constable  for  a  solvent  defendant;  and  so,  vice  versa.  To 
avoid  this,  and  other  mischiefs,  the  law  would  not  endure  the 
mingling  of  private  transactions  with  official  duties.  Had 
Monks  collected  the  money  on  the  plaintiff's  execution,  he 
might,  no  doubt,  have  embezzled  it,  but  he  might  also  have 
proved  faithful  to  his  trust;  and  in  the  worst  event,  the  plaintiff 
could  have  been  reduced  only  to  the  situation  in  which  the 
attempted  arrangement,  had  it  been  successful,  would  have  left 
him.  Miles,  therefore,  can  not  be  permitted  to  obtain  his  debt 
foom  Monks,  and  at  the  same  time  pay  a  judgment-creditor  at 
the  expense  of  the  plaintiff. 

Judgment  affirmed. 


Followed  in  Chatnber^  r.  Miller^  7  Watts,  6d»  where  the  principle  that  a 
•heriff  can  not  mingle  his  private  affairs  with  his  official  daties,  is  applied  to 
a  receipt  given  by  the  plaintiff's  attorney  for  the  amonnt  of  the  jndgment, 
withoat  actual  payment,  in  consideration  of  a  private  transaction  of  the  at- 
torney with  the  defendant;  in  Irwin  v.  Workman^  3  Watts»  357,  362,  where 
the  aherifl^  in  an  action  for  money  collected  on  an  execution,  sought  to  set  off 
a  aappoaed  lien  on  such  fond  in  favor  of  the  plaintiffs  attorney  for  his  fees, 
whi^  lien  had  been  assigned  to  the  sheriff,  in  Cqfman  v.  Hampton^  2  W.  & 
S.  377,  where  a  purchaser  at  a  constable's  sale  was  not  permitted,  in  an  ao- 
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tion  on  the  bid,  brought  by  the  odnstable,  to  nt  off  a  mn  doe  tern  the 
ttable  to  him  as  landlord;  and  in  Fitch's  Appeal,  10  Fa.  8t  460,  vhne  a 
sherifT  waa  decided  to  have  no  claim  to  the  aorplns  of  money  coHected  on  a 
/L/a,  bj  weon  of  a  private  debt  dne  him  from  the  d*iffndant, 


McCoy  v.  Scott. 

f)  Bawlb,  233.] 

Av  ADimnaiSAiOR  Holds  tsb  Bjchts  and  profits  of  the  real  estate  of  ha 
intestate,  as  tmstee  for  the  heirs,  not  for  the  creditors. 

BniBT  OF  THX  Hubs  to  the  Laud  is  as  absolute  as  that  of  their  anoestar, 
until  divested  by  a  sale  by  the  administrator,  under  an  order  of  tiw  or- 
phans'conrt. 

Ih  error.     The  opinion  states  the  case. 

By  Court,  Booxbs,  J.  Although  lands  in  PennsylvBoia  aie 
considered  as  chattels  for  the  payment  of  debts,  yet  in  tiie  ease 
of  an  intestacy,  the  real  estate  goes  to  the  heirs,  and  the  per- 
sonal estate  to  the  legal  representatiyes.  The  security  exacted 
from  the  administrator  has  reference  to  the  value  of  the  per- 
sonalty, as  was  decided  at  Sunbury,  when  we  held  thai  the 
surety  in  an  administration  bond  was  not  liable  for  the  real 
estate.  When  lands  are  wanted  for  the  payment  of  debts,  there 
is  a  mode  pointed  out  by  the  act  of  assembly,  which  the  ad- 
ministrator is  bound  to  pursue,  for  the  real  fund  is  not  abso* 
lutely,  but  sub  modo,  assets  in  his  hands.  Until  Uus  proceeding 
takes  place,  the  administrator  has  nothing  to  do  with  the  r^ 
estate;  and  this  I  believe  to  be  the  universal  understanding  of 
the  profession,  and  has  on  several  occasions  received  the  sanc- 
tion of  this  court.  The  administrator,  McCoy,  collected  the 
rents  and  profits  of  property  which  had  been  leased  by  the  in* 
testate  in  his  life-time;  and  the  question  is  whether  the  admin- 
istrator be  a  trustee  for  the  creditors  or  heirs.  We  are  of  the 
opinion  the  money  was  received  for  the  benefit  of  the  heirs.  It 
is  objected  that  this  impairs  the  rights  of  the  creditors,  but  this 
will  depend  upon  the  question,  To  whom  does  the  law  adjudge 
the  right  to  the  money  arising  from  the  rents  and  profits  ?  For, 
as  it  will  be  observed  that  this  money  was  received  by  the  ad- 
ministrator, without  any  authority  from  the  orphans'  court,  it 
will  be  considered  to  have  been  received  for  the  benefit  of  those 
to  whom  of  right  it  belongs.  The  creditors  have  two  remedies: 
they  may  either  proceed  to  sell  the  estate  themselves,  by  judg- 
ment and  execution,  or  they  may  await  a  sale  to  be  mude  by 
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the  administrator,  under  an  order  of  an  orphans*  court.  It  is 
a  benevolent  principle  of  law,  that,  until  this  be  done,  the 
widow  and  children  shall  not  be  altogether  destitute  of  sup- 
port. The  law  does  not  place  them  absolutely  at  the  mercy  of 
the  administrator. 

If  the  administrator  can  interfere  with  the  rents  and  profits 
for  the  use  of  the  creditors,  it  would  be  his  duty  to  do  so,  and 
it  would  be  at  the  peril  of  the   administrator  if  the  widow 
and  children  were  suffered  to  remain  on  the  premises;  for  in 
case  of  an  eventual  deficiency  of  assets,  he  would  be  guilty  of  a 
devasiavii.    Justice,  then,  to  himself,  would  make  it  necessary, 
in  all  cases,  where  there  was  a  chance  of  insolvency,  to  exact 
seourity  from  the  widow  and  children,  which  has  not  yet  been 
done,  and,  indeed,  in  many  cases,  produces  misery  and  distress. 
Until  the  administrator  has  settled  his  administration  account, 
it  can  not  be  known  what  debts  against  the  intestate  will  re- 
main unpaid.     Nor  until  the  administrator  has  thought  proper 
to  pursue  the  mode  pointed  out  by  the  act,  to  possess  himself 
of  the  real  fund,  or  the  creditors  to  proceed  for  recovery  of  their 
debts,  can  it  certainly  be  known  whether  the  real  estate  be 
wanted  for  the  payment  of  the  debts,  or  whether  the  personal 
estate  will  not  be  sufficiently  abundant  for  that  purpose.   Hence 
it  is,  that  when  the  heirs  receive  the  rents  and  profits,  or  live  on 
Che  land,  and  cultivate  the  soil,  and  expend  the  proceeds  in  the 
maintenance  of  the  family,  under  an  idea,  which  proves  un- 
founded, that  the  property  is  their  own,  to  compel  them  to  re- 
fund would  sometimes  be  attended  with  utter  ruin,  and  almost 
always  with  great  inconvenience. 

It  is  a  strong  argument  with  me  that  in  cases  of  such  common 
occurrence,  not  one  has  been  produced  where  the  heir  has  been 
charged  with  the  rents  and  profits  received,  or  money  made  by 
the  cultivation  of  the  real  estate.  The  heir  takes  the  place  of 
his  ancestor,  in  regard  to  the  land,  subject  to  the  liens  which 
bind  the  fund,  but  not  its  profits.  If  the  creditors  wish  to  re- 
ceive the  proceeds  of  the  real  estate,  they  must  proceed  them- 
selves, or  get  the  administrators  to  do  so;  and  there  is  no  hard- 
ship on  the  creditors  to  compel  them  to  use  legal  diligence  in 
resorting  to  a  fund  which  is  only  pledged  sub  modo  in  payment 
of  the  debts  of  the  deceased.  If,  by  their  neglect,  they  have 
betrayed  the  family  into  a  false  confidence,  on  them  be  the  loss. 
They  have  no  right  to  complain  when  they  have  a  remedy  in 
their  own  hands.  As  the  land  goes  into  the  possession  of  the 
heir,  he  has  a  right  to  take  the  necessary  estovers.    If  a  tres- 

Ax.  Dxo.  Vol.  XZX^il 
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pass  be  oommitted»  he  must  commenoe  snit;  the  damages  would 
be  hifl  absolutely,  which  seems  to  show  that  he  is  the  owner  of 
the  fee-simple,  as  were  his  ancesfcors,  sabjeot  to  be  defeated  bj 
an  enforoement  of  the  claims  of  the  creditors,  or  a  demand  made 
in  due  form  by  the  administrator  of  the  zeal  fond  for  payment 
of  debts.  In  England,  when  snit  is  brought  against  the  heir,  on 
the  obligation  of  his  ancestor,  execution  goes  against  the  lands 
which  are  sold,  the  proceeds  of  which  belong  to  the  creditors; 
the  intermediate  profits  remain  with  the  heir,  who  is  not  bound 
to  account  for  them,  and  in  conformity  with  this  has  been  the 
practice  in  FennsylTania.  The  heir  is  considered  the  owner  of 
the  land,  subject  to  the  liens  which  are  ascertained  as  attaching 
on  the  land,  either  by  the  administrator,  or  by  suit  brought  by 
the  creditors.  Until  these  proceedings  are  resorted  to,  the 
right  of  the  heir  is  as  absolute  as  the  right  of  his  ancestor. 
Judgment  a£Srmed. 

Huston,  J.,  dissenting. 

BagBided  as  anthority  in  £fekwari^$  JBUole,  14  Fk.  St  47;  AdamM  t.  AdtmB 
4  Watte,  163;  Tan**  IhkUe,  2  Bawle^  2M;  and  In  KrelderT.  Kftider,  I  VDm, 
222,  on  the  point  that  tho  rente  and  prafite  of  tho  nal  otteie  ooUeetad  by  tlit 
axoontor  or  adminiitrator,  are  a  fond  hdd  In  tnut  for  the  hain  or 
and  not  for  tho  oreditorat 
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Stoddabb  V.  Mabtin. 

(1  BaoDB  IiL4n>,  1.] 

WiaxBS  AT  fBM  CcMM.as  Law  were  leg»l,  and  might  be  enfoioed,  vhImi 
th0>  were  agunst  pnblio  policy,  or  of  an  immoral  tendency,  whioh  af- 
feetid  the  feelings,  intereete,  or  cbaraoter  of  a  third  party,  or  tended  to 
diatnrb  the  peace  of  society. 

Waoebb  upok  ths  Bbult  or  an  Blbotiov  give  to  one  party  a  peoimiary 
itttereet  in  the  election  of  a  person  to  ofiSoe,  and  to  another  the  same  in- 
terest in  such  person's  defeat;  consequently,  snoh  wagers  are  against 
public  policy,  and  therefore  invalid. 

AonoH  upon  the  case  to  recover  of  the  defendant  fifty  dollars, 
being  the  amount  of  a  wager  made  by  plaintiff  and  defendant 
upon  the  result  of  the  election  of  one  Ashnr  Robins  to  the  United 
States  senate.  Checks  on  a  certain  bank  for  said  amount  were 
deposited  by  said  parties  in  hands  of  a  stakeholder,  and  upon 
the  result  of  the  election  being  ascertained,  plaintiff  presented 
the  defendant's  check  for  payment,  but  the  bank  refused  to  pay 
the  same.  The  jury  found  a  special  verdict,  to  the  effect  that 
neither  plaintiff  nor  defendant  were  members  of  the  legislature 
of  the  state,  by  whom  the  election  was  made,  but  that  they  were 
both  citizens  thereof;  also,  that  plaintiff  won  the  bet.  The 
questions  of  law  arising  upon  the  special  verdict  were  reserved 
for  the  consideration  of  the  court,  which,  after  argument,  gave 
judgment  to  the  defendant  for  his  costs. 

By  Court,  Edot,  G.  J.  It  is  admitted  that  by  the  common 
law,  some  wagers  are  legal  and  may  be  enforced  in  a  court  of 
justice.  This  admission  is  made  with  regret  in  many  of  the 
modern  decisions;  and  were  the  question  res  integra,  there  is 
little  doubt  that  all  wagers  would  now  be  declared  illegal. 
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Among  wagers  deemed  illegal,  are  those  against  soand  policj, 
or  of  immoral  tendency,  which  may  affect  the  feelings,  interest, 
or  character  of  a  third  party,  or  tend  to  disturb  the  peace  o( 
society. 

In  the  case  of  Oiiberi  ▼.  Sybes^  16  East,  156,  an  action  on  a 
wager  on  the  life  of  Bonaparte,  Lord  Ellenborongh  says: 
*'  Wherever  the  tolerating  any  species  of  contract  has  a  ten- 
dency to  pxodine  a  pnbliamischief  or  inoonvenienoe,  soch  a  con- 
tract has  been  held  void."  And  after,  in  nearly  the  same  words: 
''  If  a  contract  have  a  tendency  to  a  mischievoas  and  pemicioas 
consequence,  it  is  Toid."  And  again:  ''Where  the  sabject^ 
matter  of  the  wager  has  a  tendency  injttrioos  to  the  interests  of 
mankind,  I  have  no  doubt  in  saying  that  it  ought  not  to  be 
sustained."  In  the  same  case  Le  Blanc,  J.,  says:  **  It  has  often 
been  lamented  that  actions  upon  idle  wagers  should  have  been 
maintained  in  courts  of  justice.  The  practice  seems  to  have 
prevailed  before  that  full  consideration  of  the  subject  which  has 
'been  had  in  modem  times,  and  it  is  now  dearly  settled,  that  the 
subject-matter  of  a  wager  must  at  least  be  perfectly  innocent  in 
itself,  and  must  not  tend  to  immorality  or  impolicy."  In  the 
same  case,  Bailey,  J.,  speaking  of  the  wager  then  under  oonsid- 
ation,  says:  **  It  gives  to  one  person  a  pecuniary  interest  in  the 
violent  death  of  another,  by  whatever  means  procured."  "  Shall 
it  be  allowed  to  a  subject  to  say,"  says  Ijord  Ellenborongh,  in 
the  same  case,  ''^that  the  moral  duties  which  bind  man  to  man 
axe  in  no  haaard  of  being  neglected  when  put  in  competitiou 
with  individual  interest  ?  " 

If  we  apply  these  principles  to  the  question  before  us,  there 
can  be  little  doubt  what  the  decision  ought  to  be.  The  wager 
was  on  the  election  of  a  certain  person,  by  the  general  aasem^ 
bly,  to  the  office  of  senator  in  congress.  Did  it  not  give  to  the 
plaintiff  a i^eoumary  interest  in  the  election  of  that  person?  and 
to  the  defendant  an  equal  pecuniary  interest  in  preventing  that 
election  ?  ' '  And  shall  it  be  allowed  to  "  either  party,  or  any  one 
else,  "to  say,"  that  in  this  case  "  the  moral  duties  which  bind 
-man  to  man,"  or  to  communities  of  men,  '*  were  in  no  haiard  of 
being  neglected  when  "  thus ''  put  in  competition  with  individual 
interest?" 

If  a  contsacthave  a  tendency  to  a  mischievous  eonsequenee,  it 
is  void.  What  is  the  tendency  of  a  wager  on  an  approaching 
election?  Is  it  to  produce  peace,  harmony,  fair  dealing  ?  Or  ia 
it  not  rather  to  produce  clamor,  misrepresentation,  abuse,  dis- 
cord; the  exertion  of  improper  influence;  of  intrigue,  bargain. 
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and  oormption;  of  the  tuae  of  means,  bjr  eacb  pftity,  fitted ito'Uie 
end,  that  is,  the  winning  ofitha  bet?  And.ia&nDt)thiat6ndeiioy 
greater,  in  proportion  to  theamonnt  of  the  wagetr^  amcL  tfaeiD- 
flaenceof  the  parties  to  the  wager?  To  Bayj.tbatrbeeBaiie-iiie 
parties  to  a  wager  ace  not  members  of  the  legidafture,  by  wooae 
Tote  the  wager  will  be  deoided»  therefore  tbe  wagevcaubweiio 
influence  on  the  members  of  the  legislature^  ia^to  say,  that  tba 
power  and  influenoQ  of  individimls  out  of  the  legislature  oaiE,  in 
no  case,  affect  the  vote  of  that  legislature,  howeyer  great  the 
power  and  influence  of  tiiose  individuala  may  ba  Which  is  to 
say,  what  is  in  itself  absurd,  what  daily  ezperienee  teaches  to  be 
false,  and  what  a  moment's  reflection  must  conrinoe  every  one, 
is  not  and  can  not  be  true.  If  the  tendency  of  the  wager,  in  the 
case  before  us,  be  thus,  then  is  that  tendency  immoral ;  for  no  one, 
it  is  belieyed,  will  so  far  hazard  his  own  reputation  for  correct 
moral  feeling,  so  as  to  undertake  to  reconcile  misrepresentation, 
slander,  intrigue,  or  corraption  with  the  principles  of  morality. 
We  might  then  safely  say,  it  is  contrary  to  sound  policy,  because 
immoraL  But  it  is  contrary  to  sound  policy  in  a  more  impor- 
tant point  of  yiew.  More  important,  because  the  immoral  t«H 
dency  and  pernicious  bearing  on  our  free  institutions,  is'  more 
extensiTO  and  injurious.  The  stronghold  of  freedom  in  our 
coxmtry  is  in  the  freedom  of  our  elections.  Destroy  this,  and  our 
freedom  is  at  an  end.  Whatever  tends  to  this  destruction,  in 
the  remotest  degree,  ought  to  be  resisted  here  with  a  determi- 
nation  that  admits  of  no  compromise.  Wagers  on  elections, 
whether  by  the  people  or  the  general  assembly,  have  this  ten- 
dency directly.  And  this  tendency,  in  a  given  case,  is  in  pro- 
portion to  the  interest  at  stake,  and  the  influence  of  the  parties 
to  the  wager.  To  say  that  a  wager  can  have  no  influence  in 
Bach  a  case  is  to  say,  either  that  a  man  has  ceased  to  regard 
bis  own  interest,  or  that  interest  has  ceased  to  influence  man's 
conduct.  This  interest  and  influence  may  result  in  the  grossest 
corruption.  It  is  enough  for  the  decision  of  this  case  to  show 
that  a  wager  on  an  election  has  this  tendency.  Can  it  be  neces- 
saiy  to  ask  whether,  in  a  free  country,  a  contract  which  has 
a  tendency  to  destroy  freedom  of  elections  and  produce  cor- 
ruption, is  consistent  with  sound  polioQr  ?  In  ViacherY.  YateSy  11 
Johns.  81,  which  was  an  action  against  a  stakeholder,  of  a  bet 
on  an  election,  Kent,  0.  J.,  in  delivering  the  opinion  of  the 
court,  says:  "We  choose  rather  to  place  the  decision  of  this 
case  upon  those  great  and  solid  principles  of  policy  which  for- 
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bid*  this  species  of  gambling,  as  tending  to  debase  the  charactei 
and  impair  the  yalne  of  the  right  of  suffrage/' 

There  is  one  other  point  of  view  in  which  this  case  may  be 
considered,  and  in  which  this  wager  will  appear  equally  inde- 
fensible. If  the  feelings,  interest,  or  character  of  a  third  party 
may  be  affected  by  a  wager,  or  if  it  tend  to  disturb  the  peace  of 
society,  it  can  not  be  sustained:  Da  CoeUi  y.  Jom»}  If  the  elec- 
tion in  question  had  taken  place  by  a  majority  of  one  vote,  and 
that  Tote  had  been  procured  by  bribeiy,  would  the  wager  haye 
been  fairly  won  ?  And  if  not  won,  ought  not  the  defendant  to 
be  permitted  to  show  it,  and  avoid  the  payment  ?  But  would  a 
court  of  law  inquire  into  a  transaction  so  full  of  interest  and 
feeling  to  third  parties,  in  order  to  decide  an'*  idle  wager?" 
No;  nor  would  it  comport  with  sound  policy  to  suffer  such  a 
question  to  be  discussed  in  a  court  of  law  on  a  mere  wager,  inde- 
pendent of  the  feelings  or  interest  of  third  parties.  In  the  case 
of  Da  Costa  ▼.  «7bne8,  Cowp.  720,  Lord  Mansfield,  stating  as 
a  case  a  wager  that  an  unmarried  woman  has  a  bastard,  says: 
**  Would  you  try  that  ?  Would  it  be  endured  ?  Most  unques- 
tionably it  would  not,  because  it  is  not  only  an  injury  to  a  third 
person,  but  it  disturbs  the  peace  of  society,  and  tiie  partj  to  be 
affected  by  it  would  haye  a  right  to  say.  How  dare  you  bring  my 
name  in  question  ?  '*  With  how  much  more  propriety  might  the 
parties  charged  with  corruption,  in  the  case  aboye  supposed,  put 
the  same  question!  And  how  much  greater  would  be  the  ten- 
dency in  that  case  to  disturb  the  peace  of  sodeiyl 

In  the  case  of  Bunn  y.  Biher^  4  Johns.  428  [4  Am.  Dec.  292], 
which  was  a  wager  on  the  election  of  the  goyernor  of  the  state. 
Van  Ness,  J.,  says:  "  It  maj  inyolvean  inquiry  into  the  yalidity 
of  the  election  of  the  present  chief  magistrate."  In  answer  to 
the  objection  that  the  certificate  of  the  canyassers  would  be  oon« 
elusive,  be  says:  '*  It  is  enough  that  this  wager  may  giye  birth 
to  such  a  question,  to  pronounce  it  to  be  repugnant  to  the  dio- 
tales  of  good  policy. '*  ''  It  is  a  discussion  calculated  to  endan* 
ger  the  peace  and  tranquillity  of  a  community.''  These  princi- 
ples are  fully  recognized  in  the  case  of  Lanmng  y.  Lanamg^  8 
Johns.  464,  which  was  a  similar  bet,  made  after  the  polls  were 
closed.  Say  the  court:  ''This  case  falls  within  the  principle 
laid  down  in  Buxva  y.  Biker,  that  a  bet,  inyolving  an  inqniiy 
into  the  yalidity  of  the  election  of  goyernor,  was  yoid  on  princi- 
ples of  policy." 

With  these  principles,  as  well  as  those  quoted  from  the  othex 

1.  Da  Coda  y.  Jomiet,  Oovp.  T90. 
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anthoriiiea^  whether  binding  on  this  court  as  anthoritieB  or  not, 
we  fully  concur,  and  haTC  no  hesitation  in  saying  that  all  bets 
on  elections,  whether  by  the  people  or  the  general  assembly, 
and  all  bets  on  judicial  decisions,  are  of  immoral  tendency, 
against  sound  policy,  and  ought  not  to  be  sustained,  especially 
in  this  state,  where  all  our  officers,  judicial  as  well  as  others, 
are  of  annual  appointment. 


The  illflgslity  of  wagm  mad*  npoii  the  reralt  of  eleotioos  14  oomidered  in 
the  note  to  Butm  t.  JBifer,  4  Am.  Dea  299.  See,  gsnenlly,  m  to  what  wagers 
are  valid,  and  when  aotiona  may  he  maintained  thereon,  Domu  ▼.  Quarles,  12 
Id.  839,  and  the  anthoritiea  there  dted;  alao,  McAJUtier  ▼.  ffqfinanj  16  Id. 
5B6.  A  wager  on  the  reralt  of  an  election  is  invalid,  thoogh  made  after  the 
election,  hnt  before  the  oaaTaaa  ii  completed!  MuM  t.  OoU,  18  Am.  Dea  497, 
endnote  theretob 
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Ltles^  Obdinabt,  V.  MoGlitbe. 

[1  Bazlbt^  Law,  7.] 

Dbohxi  ov  Obdikart,  Bxquisttbs  ov.— a  decree  of  the  oidinaiy,  which  ad- 
justs the  aooonnts  of  an  administrator  and  determines  the  amount  dne^ 
is  sufficient,  without  ordering  such  amount  to  be  paid. 

EzTBNT  OF  Ohdinabt's  JusiaDiGTiDN. — ^The  ordinary  has  authority  merely 
to  settle  accounts,  but  has  no  power  to  compel  payment  of  the  amount 
found  due. 

Thb  Cotjvtb  or  Law  will  hot  Entsbtaik  Action  oir  ADMiinsntaTiov 
Bo2n>  until  the  state  of  the  account  is  ascertained  by  decree  of  the 
ordinary. 

AoQUiCsciENGB  IN  Degrios  OF  ORDINARY  SvTTLiNO  ACCOUNT  of  administrator 
warrants  the  presumption  that  all  matters  properly  cognisable  before 
him,  were  there  adjusted  and  settled. 

Debt  on  an  administration  bond.  *  The  pleas  were,  the  general 
issue,  and  performance,  to  the  latter  of  which  the  plaintiff  re- 
plied a  decree  of  the  ordinaiy  ascertaining  a  sum  to  be  due  by 
the  defendants.  Bejoinder,  no  such  decree;  on  which  issue  was 
joined.  The  bond  was  executed  by  the  defendant,  Mrs.  Mo- 
Clure,  dum  sola,  conditioned  for  the  faithful  administration  of 
the  estate  of  James  Clifton,  deceased,  whose  widow  she  then 
was.  She  afterwards  married  the  other  defendant,  McClure, 
and  this  action  was  brought  to  recover  the  distributive  share  of 
Susannah,  one  of  the  children  of  James  Clifton,  in  his  estate. 
The  guardian  of  Susannah  Clifton  had  previously  obtained  a 
decree  of  the  ordinary,  which  recited  that  the  defendants  had 
been  duly  cited;  that  one  of  them  appeared,  and  the  other  made 
default;  and  that  the  ordinary  thereupon  proceeded  to  settle 
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the  estate,  and  ascertained  a  certain  sum  to  be  due  from  the 
estate  to  Susannah  Clifton.  On  the  trial,  the  defendants  ob- 
jected that  this  decree  was  incomplete,  uncertain,  and  iusuffi- 
cient,  because  it  did  not  contain  an  order  that  the  defendants 
should  pay  the  sum  specified,  nor  eyen  state  that  it  was  due  by 
them.  They  moved  for  a  nonsuit  on  this  ground,  which  the 
court  refused.  The  defendants  then  offered  to  give  evidence  of 
a  discount  of  which  the  plaintiff  had  due  notice.  The  discount 
consisted  of  charges  for  boarding,  clothing,  schooling,  and 
maintaining  Susannah  Clifton.  It  was  objected  to  on  the 
ground  that  it  was  properly  cognizable  by  the  ordinary,  and 
ought  to  have  been  substantiated  before  him.  The  judge  sus- 
tained this  objection,  and  the  jury  found  for  the  plaintiff  the 
amount  of  the  decree.  The  defendants  appealed^  and  renewed 
their  motion  for  a  nonsuit,  or  for  a  new  trial. 

WiUiams,  for  the  motion. 

MUla,  contra. 

By  Court,  Johsbon,  J.  1.  As  to  the  nonsuit  In  the  absence 
of  any  statutory  or  other  positive  regulation,  each  department 
of  the  judiciary  must  be  letiio  adopt  and  pursue  its  own  for- 
mula in  its  proceedings;  because  neither  of  them  has  the  power 
to  prescribe  in  these  matters  for  the  others.  With  respect  to 
matters  of  substance,  there  are  certain  requisites,  however, 
which  equally  apply  to  every  jurisdiction,  and  without  which 
legal  proceedings  would  be  useless  and  unnecessary.  In  addi- 
tion to  the  ordinary  circumstances  of  time  and  place,  they 
should,  for  the  most  obvious  reasons,  exhibit  the  parties,  the 
subject-matter  in  dispute,  and  the  result.  Those  facts  being 
ascertained,  the  legal  consequences  follow  of  course,  whatever 
may  be  the  phraseology  used;  and  where  forms  ore  not  pre- 
scribed, it  is  the  most  that  can  be  expected  from  the  subordinate 
tribunals,  where,  for  the  most  part,  the  proceedings  are  con- 
ducted by  the  parties  themselves,  and  before  judges  unused  to, 
and  uninformed  in  the  technicalities  and  subtleties  of  pleading. 
As  administrators,  it  was  incumbent  on  the  defendants  to 
account  before  the  ordinary,  and  to  pay  over  to  the  persons 
legally  entitled,  the  money  in  their  hands.  And  these  are 
amongst  the  leading  creditors  of  an  administration  bond.  The 
ordinary  is  authorized  to  take  and  adjust  the  accounts;  but  there 
his  powers  end.  He  has  no  authority  to  enforce  the  perform- 
ance of  any  order  or  decree  which  he  might  make.  It  would 
follow,  therefore,  that  bis  judicial  powers  ended  with  his  ascer- 
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taiojng  the  sum  due,  and  that  any  superaddition  could  only  be 
directory,  without  any  legal  effect  or  operation,  and  was  not  in- 
dispensable  to  the  perfection  of  the  record.  In  the  case  under 
eonsideration,  the  sum  due  by  the  defendant  was  ascertained  in 
an  account  before  the  ordinary;  and  the  liability  of  the  defend- 
ant to  pay  it  was  a  legal  consequence,  and  did  not  depend  on  the 
order  or  decree  of  the  ordinary  enjoining  it  on  him.  The  evi- 
dence  was,  therefore,  properly  admitted,  and  conclusive  of  the 
question. 

2.  As  to  the  motion  for  a  new  trial.  The  evidence  offered  in 
the  form  of  a  discount,  consisted  of  charges  against  Susannah 
Olif  ton,  for  whose  benefit  the  action  was  brought,  for  boarding, 
clothing,  tuition,  etc.,  to  the  amount  of  more  than  three  timei 
the  sum  claimed  to  be  her  interest  in  the  whole  personal  estate. 
Before  the  appointment  of  a  guardian,  it  was  the  duty  of  the 
defendants,  as  administrators  of  the  estate  of  James  Clifton,  to 
provide  for  the  wants  and  necessities  of  his  infant  child,  Susan- 
nah Clifton,  and  any  appropriation  of  the  funds  to  those  objects 
was  in  the  course  of  their  administration,  and  constitated  a 
ishargo  upon  that  part  of  the  funds  which  belonged  to  her;  of 
necessity,  therefore,  in  their  account  before  the  ordinary,  it  be* 
came  a  proper  and  indispensable  matter  of  account,  and  from 
their  acquiescence  in  the  decree  of  the  ordinary,  it  will  be  pre- 
sumed that  all  matters  properly  cognizable  Uiere,  were  fully 
adjusted  and  settled. 

The  courts  of  law  haye  invariably  refused  to  entertain  actions 
on  administration  bonds,  until  the  state  of  the  aooounta  is  as- 
certained by  a  decree  of  the  court  of  ordinary;  and  the  reason 
on  which  tJie  rule  proceeds,  is,  that  from  the  organization  of 
the  courts  of  law  and  the  established  mode  of  proceeding, 
which  excludes  the  evidence  of  the  parties,  they  are  incompe- 
tent to  investigate  such  matters  of  account.  This  objection  has, 
it  is  true,  been  usually  interposed  against  the  right  of  the 
plaintiff  to  proceed,  but  the  principle  equally  applies  to  a 
similar  matter  of  defense.  The  reason  applies  as  strongly  to 
both.  The  evidence  offered  was,  therefore,  properly  rejected, 
and  the  motion  for  a  new  trial  must  also  be  refused. 

Motion  refused. 
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Rowland  v.  Wolpb- 

[1  BAXLBT't  Law,  66.] 

Right  ov  Wat  bt  Pbbscription.~To  establish  a  right  of  way  bj  presoriptum» 
the  QM  most  be  shown  to  have  been  adverse  to  the  owner  of  the  land. 

Tbbbpabb  on  the  case  for  obatructing  plaintiff's  way  over  the 
land  of  the  defendant.  The  plaintiff  claimed  by  prescription, 
and  proTed  that  he  had  used  the  road  for  more  than  thirty 
years.  One  witness  knew  the  road  for  forty  years,  and  another 
had  known  it  for  forty-seven  years,  during  which  period  its 
course  had  never  been  altered,  until  the  obstruction  by  the 
defendant,  for  which  this  action  is  brought.  Witnesses  thought 
it  was  a  *^  settlement  road  "  for  the  use  of  the  neighbors;  had 
never  heard  it  called  a  public  road.  The  plaintiff  offered  to 
prove  by  one  of  the  commissioners  of  roads,  that  the  board  had 
refused  to  open  it,  because  it  was  not  a  public  road,  and  they 
had  no  authority  over  it.  Defendant  objected  to  this  evidence, 
and  the  court  sustained  the  objection.  The  judge  charged  the 
jury  that  the  evidence  established  that  the  road  in  question  was 
ft  public  highway  rather  than  a  private  road;  that  the  plaintiff 
had  not  shown  an  exclusive  right  in  himself  nor  in  any  one 
else;  that  the  road  was  open  to  all  who  passed  in  that  direction, 
and  there  was  no  evidence  to  show  that  one  had  a  better  right 
than  another;  that  if  it  was  a  public  road,  a  private  action  would 
not  lie  for  obstructing  it,  unless  there  had  been  some  special 
damage  sustained,  which  was  not  charged  in  this  case;  and  that 
the  remedy  was  by  indictment.  The  jury  found  for  the  de- 
fendant, and  the  plaintiff  moved  to  set  aside  the  verdict,  and 
for  a  new  trial. 

Irby  and  Bobo,  for  the  motion. 

Henry  and  Earle^  contra. 

By  Court,  Nott,  J.  This  case  vras  submitted  to  the  jury 
upon  the  evidence,  merely  to  determine  whether  the  road  in 
question  was  a  public  high  road  or  a  private  way.  The  jury 
have  found  a  verdict  for  the  defendant.  We  have  not  the  record 
before  us,  and  therefore  do  not  know  whether  the  jury  have, 
in  so  many  words,  found  that  it  is  a  public  highway,  or  whether 
that  is  only  an  inference  drawn  from  their  having  found  for  the 
defendant.  But  I  do  not  consider  that  an  important  inquiry. 
If  it  must  be  considered  either  one  or  the  other,  I  think  the 
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preponderance  of  evidence  in  favor  of  the  verdict;  the  defend- 
ant certainly  did  not  ehow  any  exolosive  right  in  himself.  Bat 
I  am  inclined  to  think  it  ought  to  be  considered  as  a  convenient 
thoroughfare,  which  the  people  of  the  neighborhood  made  use 
of  by  the  permission  or  acquiescence  of  the  owner  of  the  soil, 
rather  than  a  public  highway,  over  which  eveiy  one  might  claim 
a  right  to  pass.  Most  of  the  old  roads  in  this  country  were,  as 
they  must  be  in  every  new  and  unsettled  country,  laid  out  by 
accident,  or  as  convenience  might  direct,  without  the  sanction 
of  public  authority.  They  were  afterwards  altered,  changed, 
or  entirely  discontinued,  as  population  advanced,  or  as  necessity 
or  convenience  required.  The  road  in  question  appears  to  me 
to  be  one  of  that  description.  It  has  become  so  unimportant 
as  not  to  be  considered  worthy  the  attention  of  the  commis- 
sioners of  the  roads;  but  has,  nevertheless,  remained  a  public 
neighborhood  road,  common  to  all  who  have  thought  proper 
to  travel  that  way.  1&  has  been  convenient  for  the  plaintiff,  in 
passing  from  one  plantation  to  another,  to  travel  along  that 
road;  but  there  is  no  evidence  to  show  that  he  has  any  exduaive 
right.  No  man  has  a  right  to  appropriate  the  property  of  another 
to  his  own  use. 

A  right  of  way  over  the  land  of  another  is  an  accommodation, 
which  no  one  can  claim  without  an  equivalent.  A  right  by  pre- 
scription is  founded  on  a  presumption  that  a  grant  once  existed, 
which  has  been  lost  by  lapse  of  time.  But  lapse  of  time  is  not 
alone  sufiScient  to  afford  such  a  presumption.  The  use  must  be 
adverse  to  the  claim  of  the  owner  of  the  land.  Merely  passing 
over  an  uncultivated  and  uninclosed  forest,  which  is  common  to 
every  one,  can  not,  by  any  lapse  of  time,  give  a  right  to  any  in- 
dividual. To  determine  a  question  of  this  sort  we  must  look  to 
the  situation  of  the  country  and  the  habits  of  the  people.  We 
know  that  it  is  an  indulgence  allowed  to  everybody,  by  the 
universal  consent  of  the  country,  to  make  roads  through  unin* 
closed  lands  in  any  direction,  without  any  kind  of  restraint* 
But  no  one  ever  dreamed  that  by  this  kind  of  courtesy  a  neigh* 
bor  might,  by  and  by,  claim  a  right  to  such  a  road,  to  the  ex* 
elusion  of  the  owner  of  the  soil.  Such  a  use  is  not  adverse.  It 
deprives  the  owner  of  no  right,  and  subjects  him  to  no  incon- 
venience. A  privilege  thus  eujoyed  can  never  be  claimed  as  a 
right;  whether  we  consider  this,  therefore,  as  a  common  high- 
way, belonging  to  the  public,  or  a  mere  thoroughfare  allowed 
to  the  neighborhood  by  the  courtesy  of  the  defendant,  the 
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plaintiff  has  no  snob  right  as  will  enable  him  to  maintain  an 
action;  and  the  motion  mnst,  therefore,  be  refused. 
Motion  refused. 


To  establiBh  right  of  way  by  prescription,  the  right  must  be  shown  to  be 
ftdverse  to  the  owner  of  the  soil:  Latoton  ▼•  Rivers,  13  Am.  Dea  741;  BUI  ▼. 
OnM6y,  Id.44& 


Meek  v.  Atkinson. 

(1  BAXLiT't  Law,  8A.] 

PumBSB,  CovTBAOT  WHiK  AvoinxD  OK  GROUND  OF. — ^It  IS  ooly  in  easel 
where  the  arrest  is  made  without  sufficient  caose,  or  lawful  authority, 
or  where  an  improper  use  has  been  made  of  it,  and  an  advantage  gained 
thereby,  that  a  party  can  avoid  his  contract  on  the  ground  of  duress. 

Btatdtb  or  LiMiTATieNS,  Su&BSNOKR  or  PossxssioN  OF  Personal  Prop- 
ERTT  AoQOiRXD  BT.-^A  party  who,  after  acquiring  title  to  personal 
property  by  the  statute  of  limitations,  surrenders  the  possession  of  it, 
upon  a  compromise  with  the  original  owner,  can  not  afterwards  set  up 
title  under  the  statute,  although  at  the  time  of  the  suirender  he  ex- 
pressed his  determination  to  pursue  his  right. 

Tboyeb  for  two  slaTes.  The  plaintiff  and  the  defendant  were 
Bons-in-law  of  William  Spraggins.  The  plaintiff  proved  a  gift 
of  the  slayes  to  his  wife,  and  possession  of  them  by  himself  for 
fourteen  or  fifteen  years.  His  surrender  of  them  was  made 
under  the  following  circumstances:  The  plaintiff,  who  resided 
in  Laurens,  went  to  Abbeville  to  attend  the  sale  of  the  Spraggins 
estate,  and  was  there  arrested  on  writs  issued  at  the  suit  of  the 
defendant  for  this  slave,  and  for  debts  due  him  from  the  plaintiff. 
Only  two  persons  were  present,  both  of  whom  declined  to  be- 
come his  bail;  the  officer  agreed  to  wait  until  his  friends  should 
arrive  from  Laurens,  and  also  offered  to  take  him  to  that  place; 
the  parties  then  effected  a  compromise,  by  which  it  was  agreed 
that  the  plaintiff  should  surrender  the  slaves,  and  pay  the  debta 
to  the  defendant,  who  agreed  to  withdraw  the  suits,  and  pay 
the  costs.  The  plaintiff  declared  at  the  time  that  he  would 
have  the  slaves  back  again  at  the  risk  of  his  life. 

The  agreement  was  duly  performed  on  both  sides,  but  the 
plaintiff  shortly  after  brought  this  action.  It  also  appeared  in 
evidence  at  the  trial  that  the  plaintiff,  at  the  time  of  his  arrest, 
was  on  the  eve  of  emigrating  to  Alabama,  and  had  completed 
all  his  preparations  for  so  doing,  and  that  the  debts  upon  which 
he  was  sued  were  justly  due. 

The  judge  charged  the  jury  that  there  was  no  duress  proven 
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suffioient  to  aToid  the  surrender  of  the  slaves  made  by  the 
plaintiff  to  the  defendant,  but  the  jury  found  for  the  plaintifl 
for  the  valae  of  the  slaves.  The  defendant  moved  to  set  aside 
the  verdict,  and  for  a  new  trial. 

Bausio^  and  Durdop,  for  the  motion. 

Moore,  contra. 

By  Court,  Johnson,  J.  The  gift  of  Hannah  to  the  defendant's 
wife,  and  of  Charlotte  to  the  plaintiff  himself,  by  their  father- 
in-law,  William  Spraggins,  were  clearly  and  satisfactorily 
proved,  as  was  also  the  plaintiff's  possession  of  Charlotte  for 
fourteen  or  fifteen  years  before  he  delivered  her  up  to  the  de» 
fendant.  From  these  facts  it  follows  that  in  respect  to  their 
several  gifts,  the  property  in  Charlotte  and  her  child,  the  slaves 
in  dispute,  was  in  the  defendant,  but  that  the  plaintiff's  long 
and  undisputed  possession  was,  under  the  statute  of  limitations, 
a  bar  to  his  right  of  recovery;  and  the  only  debatable  ground 
is,  whether  the  surrender  and  delivery  of  them,  made  by  the 
plaintiff  to  the  defendant,  is  a  bar  to  his  claim.  The  ground 
taken  by  his  counsel  is  that  it  was  made  under  circumstances 
amounting  to  duress,  and,  therefore,  deprived  him  of  no  right. 
That  a  contract  extorted  by  means  of  duress  of  the  person,  im- 
posed no  obligation  on  the  party  to  be  bound,  and  deprives 
him  of  no  right,  is  a  proposition  which  no  one  vrill  be  disposed 
to  controvert;  and  it  would  seem,  according  to  the  cases  of 
OoUina  v.  Wealbury  and  Broum,  2  Bay,  211,  and  Sagportaa  v. 
Jennings  and  Woodrop,  1  Id.  470,  which  have  been  much  reUed 
on  on  account  of  their  supposed  analogy  to  this  case,  that 
under  peculiar  circumstances  of  hardship,  duress  of  goods  will 
be  a  good  ground  to  avoid  a  bond  given  for  their  release.  But 
I  apprehend  that  a  contract  is  not  necessarily  void,  because 
even  the  person  of  the  party  to  be  bound  is  under  restraint. 
One  who  is  lavrfuUy  imprisoned  may  enter  into  a  contract  to 
obtain  his  discharge,  or  he  will,  in  general,  be  bound  by  any 
contract  he  may  make;  and  so  with  respect  to  duress  of  his 
goods.  Contracts  made  with  respect  to  them  are  not  necessarily 
void;  for  they  may  be  based  on  a  good  and  valuable  considera- 
tion. And  I  take  it  that  is  only  in  those  cases  where  the  arrest 
is  without  sufficient  cause,  or  lawful  authority,  or  where  an 
improper  use  has  been  made  of  it,  and  an  advantage  gained, 
that  the  party  can  avoid  his  contract;  and  this  appears  to  have 
been  the  principle  on  which  the  cases  above  cited  were  decided. 

The  arrest  in  this  case  was  made  under  lawful  authority,  in 
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parauanee  of  an  apparently  'well-founded  oanse  of  action,  and 
by  an  officer  duly  qualified;  and  the  question  is,  whether  the 
defendant  used  the  occasion  to  extort  an  unjust  and  unoonscion* 
able  contract  from  the  plaintiff.  The  allegation  on  the  part  of 
the  plaintiff  is,  that  the  defendant  availed  himself  of  the  aoci* 
dental  circumstance  of  his  going  into  an  adjoining  district  to 
make  the  arrest  at  a  place  distant  from  that  in  which  the 
plaintiff's  friends  resided,  at  a  time  when  all  his  preparations 
had  been  made  to  remove  to  a  distant  country;  and  that  he  had 
no  alternative  but  to  surrender  his  property  or  to  go  to  jail. 
These  are,  however,  highly-drawn  colorings  of  the  facts.  It  is 
true  that  the  arrest  was  made  in  an  adjoining  district,  and  out 
of  the  immediate  neighborhood  of  the  plaintiff's  residence.  It 
was  not,  however,  without  the  reach  of  his  acquaintance;  but 
on  the  contraiy,  was  at  the  house  of  his  brother-in-law,  ai 
which  his  particular  friends  were  expected  to  arrive  in  the 
course  of  a  few  hours.  Every  indulgence,  too,  which  this  state 
of  things  permitted,  was  afforded  to  him  by  the  deputy  sheriff 
who  arrested  him;  and  the  circumstance  that  he  had  made 
arrangements  to  remove  from  the  state  without  paying  the  de- 
fendant what  he  owed  him,  or  delivering  up  the  slaves  which 
he  claimed,  rendered  further  delay  on  the  part  of  the  defendant 
a  matter  of  hazard.  A  prudent  man,  if  he  had  intended  to 
assert  his  rights,  would  not  have  delayed  much  longer.  So 
much  for  the  circumstances;  let  us  now  examine  the  contract 
itself. 

There  is  no  complaint,  so  far  as  the  contract  went,  to  dis- 
charge the  debts  which  plaintiff  owed  to  defendant;  they  are 
admitted  to  have  been  justly  due.  It  will  be  recollected  that 
the  slaves  in  dispute  did  belong  to  the  defendant,  and  that  he 
had  only  lost  his  remedy  to  recover  them  by  too  much  delay, 
probably  in  respect  to  his  father-in-law,  William  Spraggins, 
who  had  given  them  to  the  plaintiff.  Was  there  anything 
unjust,  unreasonable,  or  unconscionable  in  his  seeking  to  re- 
cover them  by  due  course  of  law?  Could  he  know  that  the 
plaintiff  would  consent  to  avail  himself  of  the  lapse  of  time 
which  some  men  would  have  regarded  as  unwarrantable  ?  Or 
was  the  surrender  made  by  the  plaintiff,  and  the  acceptance  by 
the  defendant,  under  these  circumstances,  such  as  to  induce  a 
belief  that  the  latter  acted  from  necessity,  and  that  the  former 
used  the  occasion  to  extort  an  unjust  contract  from  him?  I 
think  not.  Much  reliance  has  been  placed  on  the  circumstance 
that  the  plaintiff  avowed  his  determination  to  pursue  his  right 
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to  the  slaTeSy  notwithstanding  that  he  *had  consented  to  give 
them  up  to  the  defendaDt.  But  that  of  itself  could  not  avail 
him  any  more  than  if  he  had  sold  them  for  a  Taluable  con- 
sideration, and  at  the  same  time  declared  that  the  purchaser 
should  not  have  them.  It  can,  at  most,  only  amount  to  a  cir- 
cumstance in  aid  of  the  proof  of  duress,  and  is,  I  think,  folly 
balanced  by  the  fact  that  he  subsequently,  and  before  he  de- 
livered the  negro,  avowed  that  the  defendants  having  taken  one 
of  his  children  to  bring  up  was  a  motive  to  the  compromise.  I 
am  therefore  of  opinion  that  the  motion  for  a  new  trial  most 
prevail. 
Motion  granted. 

Aa  to  what  constitataa  dareaa,  see  WcUUm  v.  Baird,  4  Am.  Dea  170^  and 
lot^,  172;  CoUim  v.  WetUmryt  I  Id.  643,  and  note;  BdworcU  ▼.  BwMeg^  3 
Cd   74S. 


TOMEINS   V,  TOMEINS. 

[1  BAiLXT't  Law,  92.} 
rBSTATOB    POBSISSBD    OF    CaPAGIT7    TO    TRANSACT  OSDOCAST  BcSDnSB  09 

LiTB,  may  make  a  wHl,  however  inferior  his  capacity  or  weak  lua  nnder- 

Btanding,  either  from  natural  or  adventitious  causes. 
The  Reasonablknisss  of  a  Will  is  a  circumstance  in  favor  of  the  testatvn^s 

capacity,  where  there  is  doubt  as  to  such  capacity. 
Abilitt  to  Recglleot  Minutslt  iNSTBUonoNs  Otvxn  thb  Dat  bbiobb 

is  wholly  inconsistent  with  the  imbecility  and  alienation  of  mind  that 

incapacitate  from  making  a  wilL 
Proof  of  Instruchons  fob,  or  thx  READiNa  of,  the  Will,  ii  neoeesaiy 

where  the  capacity  of  the  testator  is  in  any  degree  of  doubt. 

Appeal  from  the  decree  of  the  ordinary  of  Edgefield  district, 
refusing  probate  of  ^e  will  of  Samuel  Tomkins,  deceaaed. 
The  will,  which  was  propounded  by  the  executors,  was  duly 
executed,  and  attested  by  three  subscribing  witnesses;  but  the 
probate  was  resisted  on  the  ground  of  the  alleged  incapaciij  of 
the  testator,  and  his  ignorance  of  the  contents  of  the  will. 
The  issue,  devisavit  vel  non^  was  submitted  to  a  jury,  who,  con- 
curring in  opinion  with  the  judge,  found  for  the  will.  The 
next  of  kin  moved  to  set  aside  the  verdict  and  for  a  new  trial. 

Wardlaw  and  BattakeU.  for  the  motion. 
Thompson,  contra. 

By  Court,  Johnson,  J.  The  exceptions  taken  to  the  instmo- 
tions  given  to  the  jury  by  the  presiding  judge,  which  axe  made 
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the  grounds  of  this  motion,  appear  to  have  been  founded,  for 
the  most  part,  on  a  misconception  of  what  those  instructions 
were,  as  they  do  not  necessarily  arise  out  of  the  report  made  to 
this  court.  I  shall,  therefore,  without  regard  to  the  order  in 
which  they  are  stated  in  the  brief,  consider  only  those  questions 
which  sCrise  out  of  the  case  as  presented  to  us  here.  They  are: 
1.  Whether  Samuel  Tomkins  was,  or  was  not,  of  sound  dis- 
posing mind  at  the  time  of  the  execution  of  his  supposed  will; 
and,  2.  Whether  the  paper  propounded  was,  in  point  of  fact, 
the  will  of  Samuel  Tomkins. 

However  inferior  the  capacity,  or  weak  the  understanding, 
whether  it  arise  from  natural  or  adventitious  causes,  if  a  man 
possess  mind  sufficient  to  transact  the  common  business  of  life, 
there  is  no  question  but  that  he  may  make  a  will;  and  the  only 
difficulty  which  cases  of  this  kind  present,  is  to  ascertain  the 
existence  or  absence  of  this  state  of  the  mind.  The  concurring 
opinion  of  the  judge  and  the  jury  who  tried  this  cause,  would, 
even  in  a  doubtful  case,  be  regarded  as  decisive  of  the  affirma- 
tive of  the  first  proposition;  and  whether  we  regard  the  intrin* 
sic  evidence  furnished  by  the  provisions  of  the  will  itself,  or  the 
circumstances  attending  its  execution,  the  same  conclusion  will 
result.  The  will  provides  for  his  widow  to  an  extent  which  she 
herself,  upon  being  consulted,  thought  adequate,  or  rather  at 
which  she  expressed  no  dissatisfaction;  and  after  having  given 
specific  legacies  to  several  of  his  near  relations,  hh  gives  the 
residue  of  his  estate  to  his  two  illegitimate  children,  having  no 
children  by  his  marriage;  and  although  I  am  too  much  a  stran- 
ger to  his  connections  and  relations  to  pronounce  that  those 
provided  for  had  the  highest  claims  upon  him,  and  that  his  will  is 
precisely  that  which  the  wisest  man  would  have  made,  yet,  allow- 
ing  for  the  caprice  which  even  a  wise  man  has  a  right  to  indulge 
in  the  disposition  of  his  property,  I  have  no  hesitation  in  pro- 
nouncing that  there  is  nothing  in  it  eccentric  or  unreasonable. 
This  in  itself  is  not,  it  is  true,  conclusive  of  his  sanity;  but  it 
is  a  circumstance  entitled  to  weight  in  a  doubtful  question. 

Of  the  same  character  are  the  circumstances  attending  the 
execution.  James  Tomkins,  one  of  the  executors,  was  sent  for 
by  the  testator,  and,  on  his  own  suggestion,  to  write  his  will; 
and  after  a  private  conference,  professedly  with  a  view  to  in- 
structions, he  prepared  a  will.  This  was  done  on  Wednesday 
night.  On  Thursday  night,  after  it  was  brought  to  him  for  ex- 
ecution, James  Tomkins  proposed  to  read  it  to  him;  but  he 
requested  that  the  reading  might  be  dispensed  with,  and  went 
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on  to  inquire  particularly  whether  the  will  provided  for  eTei7 
specific  legacy  which  it  is  found  to  contain,  naming  the  legatee 
and  the  particular  property  given,  and  closed  the  inquiry  by 
asting  whether  the  residue  of  the  estate  had  been  disposed  of 
as  directed;  and  on  being  answered  in  the  affirmative,  he  signed 
the  will.  The  testator  is  said  to  have  been,  when  in  health,  a 
man  of  vigorous  understanding;  and  although  the  proof  is  very 
abundant  that  his  mind  had  been  greatly  impaired  by  disease, 
his  minute  recollection  of  instructions  given  for  preparing  his 
will  twenty-four  hours  before,  is  wholly  inconsistent  with  that 
imbecility  and  alienation  of  mind  which,  according  to  the  rule, 
incapacitated  him  for  making  a  will. 

Opposed  to  this  host  of  circumstances,  there  is  nothing  but 
the  opinion  of  some  of  the  witnesses,  including,  indeed,  his  at- 
tending physicians  and  nurse,  but  unaided  by  any  one  circum- 
stance to  show  that,  when  his  attention  was  aroused,  or  called 
to  the  subject  of  the  will,  his  mind  did  not  run  in  the  same 
even  and  reasonable  channel;  and  whatever  weight  these  opin- 
ions might  derive  from  the  character  and  intelligence  of  the 
witnesses,  they  are,  in  my  judgment,  decidedly  outweighed  by 
the  circumstances. 

The  second  proposition  embraces,  first,  a  supposed  departure 
from  the  instructions  in  relation  to  the  devise  to  James  Tom* 
kins,  who  wrote  the  will,  under  the  designation  of  "  my  land 
adjoining  John  Holsonbake;"  and  secondly,  and  principally, 
the  entire  absence  of  any  act  of  the  testator  disposing  of  the  re* 
siduary  estate.  The  testator,  it  seems,  owned  a  tract  of  land 
adjoining  John  Holsonbake,  which  he  had  purchased  of  a  man  of 
the  name  of  Jacob  Holsonbake,  and  which  he  distinguished  by 
his  name.  He  also  owned  two  other  small  tracts  in  the  isame 
neighborhood;  but  the  witnesses  seem  to  differ  as  to  the  fact, 
whether  these  last  do,  or  do  not,  in  fact  adjoin  the  lands  of 
John  Holsonbake.  The  instructions  for  writing  the  will,  as 
deduced  from  the  interrogatories  put  by  the  testator,  at  the 
time  of  the  execution,  to  James  Tomkins,  who  wrote  it,  were, 
that  he  should  give  to  himself  *'  the  Holsonbake  tract;''  and  the 
supposed  departure  from  the  instructions  consists  in  the  as- 
sumption that  the  devise  covers  also  the  other  two  tracts. 

Id  a  contest  about  the  distribution  of  the  estate  under  the 
provisions  of  the  will,  it  might  well  become  a  question  whether 
all,  or  only  one  of  the  tracts  of  land,  were  included  in  the  de- 
vise; but  in  a  question  as  to  the  admission  of  the  will  to  pro- 
bate, an  acknowledged  mistake  as  to  one  particular  would  not 
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neoessarilj  destroy  all  the  other  provisions;  and  regarding  it  lusi 
an  evidence  of  fraud  and  imposition,  as  it  is  intended  to  be 
used  here,  it  would  only  amount  to  a  circumstanee,  to  count  for 
what  it  was  worth.  But  the  fact  of  its  being  a  departure  is  not 
made  out;  for  although  the  devise  differs  in  terms  from  what 
the  supposed  instructions  were,  yet,  from  anything  that  now 
appears,  they  are  in  substance  the  same.  *'  The  Holsonbake 
tract"  lay  adjoining  John  Holsonbake,  and  it  does  not  appear 
whether  the  other  two  did,  or  did  not;  but  if  they  did,  I  am 
not  prepared  to  say  that  parol  evidence  would  be  admissible  to 
identify  the  particular  tract  intended  to  be  described  by  the 
terms  used  in  the  devise. 

The  second  branch  of  this  proposition  involves  a  question  of 
more  novelty  and  interest.  There  is  an  entire  absence  of  any 
proof  at  all  of  instructions  from  the  testator  as  to  the  disposition 
of  the  residuum  of  his  estate,  which  constituted  a  principal  part 
of  it.  The  proof  furnished  by  those  who  contend  for  the  estab- 
lishment of  the  will  is,  that  the  testator  neither  read,  nor  heard 
it  read;  but  that  he  contented  himself  with  inquiring  of  James 
Tomkins,  whether  he  had  disposed  of  this  part  of  his  estate  as 
he  had  directed,  and  signed  it  upon  his  answering  in  the  a£Srma- 
tive.  The  question  then  is,  whether  these  circumstances  con- 
stitute sufficient  evidence  of  his  assent  to  it.  I  think  not.  A 
will  is  defined  to  be  the  declaration  of  a  man^s  mind,  as  to  the 
manner  in  which  he  would  have  his  estate  disposed  of  after  his 
death.  The  usual  and  almost  the  only  mode  in  which  assent  to 
a  writing  is  manifested,  is  by  subscribing  it;  and,  in  the  absence 
of  any  other  proof,  that  would  be  sufficient  evidence  of  assent 
to  a  will,  as  well  as  to  any  written  contract.  This  constitutes, 
indeed,  the  highest  evidence;  but  it  is  not  conclusive.  Accord- 
ing to  the  definition,  a  will  ought  to  express  the  mind  of  the 
testator;  and  that  can  not  be  his  mind,  or  will,  of  which  he  is 
ignorant.  The  case  of  BiUinghurst  v.  Vickers,  1  Phillim.  187, 
furnishes  some  of  the  rules  by  which  we  are  to  be  governed  in 
the  inquiry  as  to  the  assent  of  the  testator.  In  that  case,  Sir 
John  NichoU  lays  it  down  as  a  principle  well  established,  that 
where  capacity  is  in  any  degree  doubtful  at  the  time  of  the  exe- 
cution, there  must  be  proof  of  instructions,  or  reading  over;  and 
that  the  presumption  is  strong  against  an  act  done  by  the 
agency  of  the  party  to  be  benefited;  and  although  the  court 
will  not  presume  fraud,  it  will  require  strong  proof  of  intention. 

The  evidence  in  the  case  under  consideration  is  very  abun- 
dant, that  the  mental  faculties  of  the  testator  were  much  im- 
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psirad;  and  of  ooBseqaenoe,  impositions  might  haye  been  pno- 
tioed  upon  him  "with  more  facility  than  when  in  its  fall  strength 
and  Tigor;  and  althoogfa  the  interest  which  James  Tomkins 
took,  as  gnaidsan  of  the  illegitimate  children,  was,  perhaps,  in* 
considerable,  he  fails  within  the  saspicions  on  which  the  rale  is 
founded.  Aoeording  to  the  rale,  he  was  boand  to  furnish 
proof  of  intention,  and  here  was  not  only  the  absence  of  proof 
of  intention,  bat  direct  proof,  that  the  testator  died  without 
knowing  the  contents  of  the  residuary  clause  of  his  will,  except 
so  far  as  might  be  inferred  from  the  declarations  of  James 
TomkiBs  that  they  were  according  to  his  instructions;  and 
this,  so  far  from  constituting  proof  of  liis  own  will,  proves  only 
that  James  Tomkins  declared  it  to  be  such. 

The  whole  of  the  residnnm  is  given  to  his  illegitimate  c^uldren, 
and  this  eircumstance,  it  has  been  insisted,  constituted  a  Tory 
powerful  motive  for  the  testator's  not  wishing  it  to  be  promul- 
gated; nor,  indeed,  could  James  Tomkins  have  any  adequate 
motive  for  inserting  such  a  provision,  inconsistently  with  the 
will  of  the  testator.  The  connsel,  too,  have  conceded  to  him  a 
character  wholly  above  suspicion,  and  the  whole  case  taken  to* 
gether  looks  so  like  what  ought  reasonably  to  be  expected,  that 
if  I  possessed  any  discretion  over  the  rule,  I  should  incline  to 
bend  it  to  the  occasion.  But  the  signature  of  the  testator  is 
not  conclusive  of  his  assent  to  the  will,  and  the  proof  is,  that  in 
this  respect  he  was  ignorant  of  the  contents.  It  coold  not, 
therefore,  be  his  will;  and  the  motion  for  a  new  trial  most, 
therefore,  prevail. 

It  will  readily  be  perceived,  that  a  question  may  arise  in  the 
farther  progress  of  this  case,  whether,  although  the  will  may  be 
void  in  respect  to  the  residuary  clause,  it  will  not  stand  as  to 
the  others.  It  would  seem,  according  to  some  of  the  English 
cases,  that  it  would;  but  this  question  was  rather  hinted  at  than 
discussed  in  the  conrse  of  the  argument,  and  it  is  thought  better 
to  leave  it  open,  that  it  may  be  further  investigated,  if  it  should 
become  necessaiy  to  the  ultimate  disposition  of  the  cause. 

Motion  granted. 


Ross  V.  Sutton. 

[1  BAZLKT'e  Law,  126.] 

ADMnnBTBATOa  Db  Bonis  Nok  can  not  Maintain  an  AcnoN  for  the  prio* 
of  goods  of  the  intestate  sold  by  the  first  administrator. 

pjUYirr. — There  is  no  privity  of  contract  between  the  debtor  of  the  first  ad« 
ministrator  and  the  administrator  de  bonu  iion. 
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AfisuKPSiT  to  reooTer  the  price  of  oertain  goo«b  p«rahafied  by 
the  defendant  at  a  sale  of  the  intestate's  effiaets  which  had  been 
made  by  James  J.  Satton,  who  preceded  the  plaintiff  as  adminis- 
trator of  Jonathan  Sutton.  After  the  sale  asd  bsfore  the  goods 
'were  paid  f or,  Sutton's  letters  were  revoked  and  administration 
de  bonia  rum  committed  to  the  plaintiff  who  brought  this  action. 
The  judge  denied  a  motion  for  a  nonsuit,  and  the  jury  found 
for  the  plaintiff.  The  defendant  renewed  his  mniion  for  a  non- 
suit in  this  court,  and  also  moved  for  a  new  trial. 

WUliams,  for  the  motion,  cited  Seabrook  t.  WiUiams,  8  Mo- 
CJord,  371. 

CJendineny  ctmira. 

By  Court,  Nott,  J.  An  administrator  is  therepresentatiTe  of 
the  intestate,  for  the  purpose  of  administering  the  goods  and 
efi3cts  which  belonged  to  the  deceased  in  his  life-time;  and  the 
personal  estate,  in  contemplation  of  law,  belongs  to  him.  An 
Administrator  de  bonis  non  is  entitled  only  to  the  goods  left  un- 
administered  by  the  first  administrator.  A  sale  by  an  adminis- 
trator :'s  an  administration  of  the  estate  pro  tanio:  the  property 
is  changed,  and  no  longer  belongs  to  the  estate  of  the  deceased. 
A  promise  to  pay  to  an  administrator,  is  a  promise  to  him  in  his 
individual  capacity,  in  which  he  need  not  entitle  himself  admin- 
istrator; and  there  is  no  priority,  therefore,  between  the  debtor 
of  the  first  administrator  and  the  administrator  de  bonis  non. 
There  can  be  no  doubt  but  that  the  first  administrator  may  sue 
the  defendant,  as  on  a  promise  made  to  himself.  He  is  also  an- 
swerable to  the  administrator  de  bonis  non  for  all  the  goods  which 
he  may  have  received  of  the  estate.  The  proceedings  in  this 
ease  are  not  before  us,  and  therefore  we  do  not  know  what  form 
of  declaration  has  been  adopted.  But  the  plaintiff  must  have 
declared  either  on  a  promise  to  himself,  or  on  a  promise  to  his 
intestate,  neither  of  which  was  supported  by  the  evidence.  The 
motion  for  a  nonsuit  ought,  therefore,  to  have  been  granted. 

Motion  giant^d. 


Choice  v.  Moseley. 

[1  Baxlxt'b  Law,  196.] 

OoirrBACT  m  Altebnative—Kioht  to  Elect. — When  a  party  to  a  contract 
agrees  to  do  one  of  two  things  by  a  given  day,  he  has,  until  the  day  is 
past,  the  right  to  elect  which  of  them  he  will  perform;  but  if  he  allows 
the  day  to  elapse  without  performing  either,  his  right  of  election  is  lost. 
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Soir  on  a  wntten  contact,  in  the  following  words:  "  On  or 
before  the  twentj-fifth  of  December,  1837, 1  promise  to  pej,  or 
cause  to  be  paid,  nnto  Daniel  Hall,  or  holder,  fiftjdoUara,  tobe 
discharged  in  a  horae,  for  value  reoeiTed  of  him  this  fourteenth 
AngDst^  1826/'  Thia  contract  was  signed  by  the  defendant, 
and  deliTcred  to  Hull,  who  sabsequentlj  transferred  it  to  the 
plaintiff.  The  defendant^  on  the  day  after  that  specified  for 
payment  of  the  money  or  deliTcry  of  a  horse,  went  in  search 
of  Hnll  to  tender  a  horse,  bat  Hall  having  removed,  he  was 
unable  to  make  the  tender.  On  learning  that  the  contract 
had  been  transferred  to  the  plaintiff,  the  defendant  tendered 
to  him  a  horse,  which  the  plaintiff  refaaed  to  accept,  on  the 
ground  that  he  had  the  right  to  elect,  and  he  preferred  the 
money.  The  judge  held  that,  as  to  Hull,  the  right  of  election 
was  in  the  defendant,  and  the  plaintiff  had  no  higher  right 
than  his  assignor;  that  the  tender  of  a  horse  to  the  plaintifi 
was  a  performance  of  the  contract,  and  discharged  his  right  of 
action.  A  nonsuit  was  ordered,  which  the  plaintiff  now  moved 
to  set  aside. 

Earle,  for  the  motion. 

Thompum,  contra. 

By  Court,  Johhsos,  J.  The  question  whether  the  note  on 
which  this  action  was  brought  was  or  was  not  transferable  by 
delivery,  so  as  to  enable  the  plaintiff  to  Tnaintain  an  action  on  it 
in  bis  own  name,  does  not  appear  to  have  been  made  in  the 
court  below,  and  can  not,  therefore,  be  considered  here;  and  I 
concur  with  the  presiding  judge  in  the  opinion  that  the  phuntifl 
stood  in  no  better  situation,  with  respect  to  his  power  to  accept 
or  refuse  the  horse,  when  tendered,  than  the  original  payee 
would  if  the  note  had  not  been  transferred;  but  the  tender  had 
been  made  to  himself,  and  the  action  brought  in  his  name,  so 
that  the  only  question  is,  whether  the  plaintiff  was  or  was  not 
bound  to  accept  the  horse  when  tendered. 

I  take  it  that  the  rule  is  veiy  clear,  that  when  one  contracts  in 
the  alternative  to  do  one  of  two  things  by  a  given  day,  he  has, 
until  the  day  is  past,  the  right  to  elect  which  of  them  he  will 
perform;  but  if  he  suffer  the  day  to  elapse  without  performing 
either,  his  contract  is  broken,  and  his  right  of  election  is  lost. 
The  present  case  sufficiently  illustrates  the  reason  of  the  rule. 
The  payee  of  the  note  might  reasonably  calculate  upon  the  value 
of  a  horse  at  a  particular  day.  He  might  want  him  at  that  time 
for  a  particular  purpose.     But  if  it  were  left  to  the  defendant. 
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at  his  eleefcioxiy  to  deliver  a  horse  at  any  indefinite  period  after- 
wards, he  might  select  that  time  at  whioh  the  ralue  of  horses 
would  be  most  depreeiated,  and  thus  gain  an  a  ^vantage  incon- 
Bistent  with  his  contract.  The  note  in  questior  was  due  on  the 
twenty-fifth  of  December,  1827,  and  this  action  was  brought  in 
October,  1828.  The  tender  is  said  to  have  been  made  shortly 
before,  so  that  at  least  eight  months  had  elapsed  before  the  ten- 
der was  made.  The  plaintiff  was  not  bound  to  accept,  and  a  new 
trial  must,  therefore,  be  granted. 
Motion  granted. 


Hawes  v.  Dtjnton. 

(1  Bailbt'i  Law,  146.] 

LiABiurr  or  Msbgantilb  PABTznsBSHiF  on  Nots  Mads  in  Fibm  Namb.— 
A  meroantile  partnenhip  is  liable  on  a  promisBOiy  note  signed  by  ono 
of  its  members,  in  the  firm  name,  without  the  knowledge  or  consent  of 
hii  copartners;  although  the  note  was  given  for  the  debt  of  a  third  per- 
son unconnected  with  the  copartnership  business. 

Action  on  a  joint  and  several  note  of  MoOlendon  and  the  de* 
fendants,  payable  to  Eilgore,  or  bearer,  and  by  him  transferred 
to  the  plaintiff  before  it  became  due.  The  defendants  were  co« 
partners,  and  the  copartnership  was  limited  to  buying  and  sell- 
ing. It  was  admitted  that  the  note  was  signed  by  Dunton 
without-  the  knowledge  or  consent  of  his  copartner,  and  that 
it  was  giTen  in  payment  of  McOlendon's  individual  debt,  which 
was  unconnected  with  the  business  of  the  copartnership.  The 
judge  decreed  for  the  plaintiff,  and  the  defendant  mo^cf  to 
reverse  the  decree. 

BuUer,  for  the  motion,  cited  Fooi  v.  Sabin,  19  Johns.  164  [10 
Am.  Dec.  208]. 

By  Court,  Johnson,  J.  In  all  the  variety  of  the  pursuits  of 
men,  there  is  none  in  which  I  believe  they  may  not  associate 
and  form  partnerships;  and  with  respect  to  themselves,  they 
have  a  right  to  stipulate  for  any  event  or  casualty  that  may 
arise.  But  in  relation  to  the  rest  of  the  world,  the  nature  and 
object  of  the  association  must  determine  how  far  they  are  capa- 
ble* of  binding  each  other.  If  the  partnership  is  limited  and 
special  in  its  object,  of  course  one  can  not  obtain  a  credit  on 
the  faith  of  the  firm,  in  relation  to  a  matter  foreign  to  that  ob- 
ject; but  if  the  objects  of  the  association  are  general,  the  power 
to  bind  is  equally  so.     In  short,  the  power  to  bind  is  in  exact 
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proportion  to  the  extent,  and  natnrey  and  object  of  the  asaoci*- 
tion.  If  two  men  were  to  associate  together,  and  agree  that 
they  would  jointly  perform  all  work  that  might  be  confided,  to 
them,  and  that  they  woald  diride  the  proceeds  equally,  no  per- 
son would  trust  one  of  them,  on  the  credit  of  the  other,  for  a 
Taluable  estate,  or  for  an  extensiye  stock  of  merchandise,  for 
the  obvious  reason  that  these  things  are  inconsistent  with  the 
object  of  the  partnership.  But  if,  on  the  other  hand,  thej 
should  unite  all  their  wealth  and  their  personal  credit,  and  agree 
to  share  the  profits  and  losses  of  planting,  speculation,  and 
trade,  and  of  mechanical  and  professional  pursuits,  each  would, 
for  the  same  reason,  be  competent  to  bind  the  other,  to  the  ex- 
tent that  the  exigencies  of  all  these  various  pursuits  and  aToca- 
tions  might  require. 

Bills  of  exchange  and  promissory  notes  are  said  to  be  the  crear 
tures  of  commerce;  and  it  is  in  a  good  degree  by  their  agency 
that  commerce  is  sustained  and  kept  alive.  It  would  shake  the 
commercial  world  to  its  center,  if  they  were  now  told  th<\:  one 
partner  in  trade  was  not  capable  of  binding  his  firm  by  a 
promissory  note.  Credit  is  the  wealth  of  the  merchant;  these 
instruments  are  those  in  common  use  amongst  them  as  the 
evidence  of  debt,  and  as  the  medium  of  exchange  and  re-ex- 
change; and  without  them  they  would  find  it  difficult  to  man- 
age their  a£fairs.  The  case  of  Foot  v.  Sabin  [10  Am.  Dec.  208] 
does  not  apply.  There  the  note  specified  on  its  face  that  the  fiirm 
was  a  "  surety."  Here  nothing  is  stated  in  the  note  of  the  na- 
ture of  the  consideration.  On  its  face  it  is  a  commercial  security 
for  the  payment  of  money,  entered  into  by  merchants,  and  the 
plaintiff,  as  the  holder,  is  entitled  to  recover. 

Decree  affirmed. 


Adaib  v.  McDaniel. 

II  Bazlxt'b  Law,  158.] 

Rights  or  Ssxiob  Exkcution  Creditobs— Indsmntet  to  SHxairr. — ^The 
rights  of  a  senior  .execution  creditor  will  not  be  postponed  to  thoae  of  a 
junior  execntion  creditor,  because  the  latter  gave  an  indemnity  to  the 
sheriff,  which  the  former  refused  to  give;  a  plaintiff  in  exeoation  is  not 
bound  to  give  indemnity  to  the  sheriff,  although  the  defendant's  title  to 
the  goods  levied  on  is  contested  by  third  persons. 

BuLE  upon  the  sheriff  to  show  cause  why  the  proceeds  of  cer- 
tain slaves  sold  as  the  property  of  the  defendant  should  not  be 
paid  over  to  the  plaintiff's  execution.    The  defendant.  Com* 
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well,  who  was  liable  as  surety  to  McDaniel,  his  co-defendant, 
required  the  sheriff  to  levy  on  the  slaves  as  the  property  of  Mc- 
Daniel,  but  as  they  were  claimed  by  Mrs.  McDaniel,  he  refused 
to  make  the  levy  unless  he  were  indemnified.  Comwell  then 
gave  written  notice  to  the  plaintiffs  iu  the  senior  executions 
against  McDaniel,  that  if  they  did  not  indemnify,  he  would,  but 
in  that  event  shoxdd  claim  that  the  proceeds  be  applied  to  tbe 
satisfaction  of  Adair's  execution  in  discharge  of  his  own  liabil- 
ity. The  senior  creditors  declined  to  interfere,  and  Comwell 
indemnified  the  sheriff,  who  then  sold  the  slaves  under  Adair's 
execution.  The  plaintiffs  in  the  senior  execution  also  claimed 
the  proceeds  of  the  sale,  and  the  sheriff  refused  to  apply  them 
to  the  satisfaction  of  Adair's  execution;  upon  which  this  rule 
was  granted  upon  Corn  well's  application.  The  judge  discharged 
the  rule,  and  a  motion  was  now  made  to  reverse  his  decision, 
and  to  make  the  rule  absolute. 

WiUiamSf  for  the  motion. 

By  Court,  JomraoK,  J.  It  is  conceded  that  if  the  levy  and  sale 
had  been  made  in  the  ordinary  way,  the  senior  executions  would 
have  been  entitled  to  the  money;  and  I  can  discover  nothing  iu 
the  circumstances  under  which  this  levy  was  made,  which  would 
lead  to  a  different  result.  The  lodgment  of  the  executions 
created  a  lien  on  the  whole  of  McDaniers  personal  property; 
and  I  apprehend  that  this  lien  could  only  be  discharged  by  the 
parties  interested.  Now  the  plaintiffs  in  these  executions  have 
done  nothing,  that  I  can  perceive,  to  discharge  their  several 
liens.  It  is  true,  they  refused  to  indemnify  the  sheriff;  but  iu 
this  they  were  merely  passive;  and  the  law  did  not  hold  them 
bound  to  activity.  Upon  lodging  the  executions  their  agency 
ceased;  and  it  became  the  duty  of  the  sheriff  to  make  the  money 
according  to  the  exigency  of  the  writs.  It  was  not  incumbent 
on  the  plaintiffs  to  point  out  the  time,  place,  or  extent  of  the 
levy,  or  to  indemnify  the  sheriff  against  his  liability,  if  he 
levied  on  the  goods  of  another.  All  this  was  the  concern  of  the 
sheriff  alone.  But  I  am  at  a  loss  to  discover  what  merit  the 
claim  set  up  for  Comwell  can  derive  from  the  circumstance  that 
he  did  undertake  to  indemnify  the  sheriff.  If  the  property  be- 
longed to  McDaniel,  no  indemnity  was  necessary;  if  it  did  not, 
then  neither  the  plaintiff  nor  Comwell  could  be  entitled  to  any 
benefit  from  it;  and  I  can  not  conceive  why  the  senior  creditors 
should  be  prejudiced  by  a  proceeding  which  was  either  nuga- 
tory or  worse;  being  likely  to  work  an  injury  to  a  third  person. 
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the  real  owner  of  the  property,  if  it  did  not  belong  to  the  de- 
fendant. The  principle  contended  for  would  lead  to  nuachier- 
cos  reanlts  in  praotioe.  It  would  follow,  as  a  oondoaion  from  it, 
that  a  sheriff  is  not  bonnd  to  levy  on,  or  sell  any  property,  the 
title  of  which  ia  called  in  question,  unless  he  is  indemnified. 
Now  let  us  suppose  that  the  creditor  entitled  to  precedence  is 
absent,  or  unable  from  poverty  (and  the  case  might  well  h^ 
pen)  to  give  the  indemnity  required;  then,  if  a  mere  show,  or 
pretense  of  title  in  a  third  person,  is  got  up  for  the  occasion, 
the  creditor  whose  priority  ia  unquestioned,  may  be  poe^>oned 
by  the  conttivance  of  junior  creditors. 

But  it  may  be  asked  whether  a  sheriff  is  bound,  on  his  own 
responsibility,  in  all  cases  to  levy  on  property  in  the  possession 
of  the  defendant,  although  it  is  claimed  by  third  persons.  The 
sheriff,  is  not  bound  to  levy  on  property  which  does  not  belong 
to  the  defendant;  nor  would  his  being  indemnified  by  the 
plaintiff  impose  such  an  obligation  upon  him.  The  responsi* 
bility  of  deciding  the  question  of  property  is  a  delicate  one, 
and  if  there  exists  a  well-grounded  apprehension  that  the  title 
is  not  in  the  defendant,  I  think  he  ought  not  to  be  made  liable 
for  refusing  to  levy.  The  plaintiff  might  get  at  the  property  by 
filing  a  bill  against  the  person  claiming  it,  to  compel  him 
to  litigate  his  rights.  This  mode  of  proceeding  does  not,  I 
confess,  comport  with  tliat  promptness  which  ought  to  char- 
acterize proceedings  on  final  process;  but  it  belongs  to  the  1^- 
islature,  and  not  to  the  courts,  to  provide  one  of  a  more  sum- 
mary character.  That  in  use  in  England,  which  authorizes  the 
sheriff  to  summon  a  jury  for  the  trial  of  the  question,  would,  it 
seems  to  me,  be  admissible  here.  As  the  verdict  only  operates 
as  an  indemnity  to  the  sheriff,  without  concluding  the  title  of 
the  parties,  the  practice  ia  altogether  unobjectionable,  and  it  is 
a  matter  of  surprise  that  the  same,  or  a  similar  remedy,  has  not 
yet  been  provided  for  an  evil  which  all  who  have  had  much 
concern  with  the  courts,  must  have  seen  and  felt. 

I  am  aware  that  the  American  books  of  reports,  particularly 
those  of  New  York,  are  full  of  cases,  in  which  it  has  been  held, 
that  a  prior  execution  loses  the  lien  created  by  the  entry  in  the 
sheriff's  office,  if  the  plaintiff  has  delayed  proceeding  on  it  an 
inreasonable  length  of  lime;  and  even  after  levy,  if  the  prop- 
erty has  been  left  in  the  possession  of  the  defendant,  subsequent 
purchasers  and  junior  executions  have  been  preferred.  BUss  v. 
BaU.  9  Johns.  182;  Storm  v.  Woods,  11  Id.  110;  Farringtan  v- 
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Smdair,  15  Id.  428;  E^y  ▼.  Griffin,  17  Id.  274.'  And  I  haye 
some  leooUection  of  haying  seen  a  case,  in  which  a  prior  execu- 
tion was  postponed  because  the  plaintiff  refused,  after  notice, 
to  indemnify  the  sheriff,  and  a  jnnior  creditor  preferred  be- 
oanse  he  gave  an  indemnity.  I  am  not  able  to  lay  my  hands 
upon  this  case;  but  it  ia  in  perfect  conformity  with  the  principle 
of  the  other  cases  cited,  namely,  that  the  senior  creditor  loses 
his  lien  by  inactivity.  But  the  uniTersally  received  opinion  and 
practice  in  this  state,  and  the  whole  current  of  our  decisiouE, 
are  opposed  to  that  principle.  The  favor  with  which  dormant 
executions  are  regarded  by  our  courts,  is  perhaps  peculiar  to 
this  state.  It  originated  in  the  fact,  that  the  revolationaiy  war 
left  the  citizens  of  this  state  almost  uniTersally  inyolyed  in  debt, 
to  an  extent  which  would  have  exhausted  their  estates,  if  pay- 
ment had  then  been  enforced.  And  the  good  feelings  growing 
out  of  the  recollection  of  mutual  sufferings,  suggested  the  ex- 
pedient of  obtaining  judgments,  and  lodging  exeeutionb  as 
securities,  which  were  not  to  be  enforced  until  necessity  required 
it.  The  effect  of  this  arrangement  was  in  a  high  degree  bene- 
ficial to  the  industry  and  prosperity  of  the  country;  and  hence 
our  uniform  practice  on  the  subject.  I  yenture  to  assert,  that 
no  case  can  be  found  in  our  books  of  reports,  nor  do  I  recollect 
to  ever  have  seen  or  heard  of  one,  in  which  a  junior  judgment 
was  preferred  to  an  older  in  relation  to  land,  or  a  junior  to  a 
senior  execution^  in  relation  to  personal  estate,  except  in  cases  of 
actual  fraud. 

In  Snipes  t.  Sheriff  of  Charleston,  1  Bay,  295,  it  was  held 
that  a  fi,  fa.  did  not  lose  its  binding  efiBcacy,  although  no  pro- 
ceeding had  been  had  on  it  for  a  year  and  a  day;  and  money 
made  under  a  junior  execution  against  the  same  defendant  was 
ordered  to  be  paid  over  to  the  senior  lien.  So  in  Oreenwood  y. 
NayloT,  1  McO.  414,  a  plaintiff  who  had  lodged  a  fi.  fa.  in  the 
sheriff's  office,  with  a  memorandum  indorsed,  "  lodged  to  bind." 
was  held  to  be  entitled  to  money  made  by  a  sale  of  the  defend- 
ant's property  under  a  junior  execution. 

The  same  rule  has  preyailed  in  the  court  of  equity.  In  Brown 
Y.  CHUUand,  3  Desau.  639,  a  sale  of  certain  slaves  was  set  aside, 
on  the  ground  that  they  were  bound  by  an  execution  in  the 
office  against  the  vendor,  although  it  had  been  returned  nulla 
bona  nearly  two  years  before  the  sale  was  made.  The  motion 
to  reverse  the  decision  of  the  presiding  judge  in  this  case  must 
therefore  be  refused. 

.1.  Kaiogg  T.  Griffin,  17  Johns.  974. 
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Loss  or  Pbiobrt  bt  BsFusniro  to  IimsMicivr  OmcER.— Judge  Joliiisaii» 
in  delivering  the  foregoing  opinion,  eeems  to  caiioede  that  the  <^inioin  an^ 
practioe  in  Sonth  Carolina  r^arding  the  effect  of  a  refnaal  to  indemnify  an 
officer  ia  not  in  harmony  with  the  law  npon  the  same  subject  aa  understood  and 
administered  in  other  statea.  "  Where  an  officer  enticed  to  indemnity  and 
holding  property  nnder  two  or  more  writs,  calls  upon  the  plaintiflb  therein  for 
indemnity,  some  of  whom  comply  and  others  refuse,  only  those  who  oomply 
can  share  in  the  proceeds  of  the  sale.  This  is  because  the  officer  has  therig^t 
to  release  the  levies  of  the  writs  whose  owners  are  unwilling  to  ahaze  the 
responsibility  of  the  seizure:**  Freeman  on  Executions,  sec  275,  dting 
BumeU  t.  HandUy,  8  Ala.  685;  Piekard  t.  Peters,  3  Id  493i8miikr.  Oagood^ 
46  N.  H.  178;  DaviiUon  ▼.  I>aUas,  8  GaL  227. 


GaBNOGHAN  t;.   GrOUIiD. 

[1  Bau.bz's  Law,  1T9.] 

DspUED  Wasslaxty, — ^The  principle  of  implied  warranties  is  directed  only 
against  those  secret  defects  against  which  the  most  skillful  can  not  alwaya 
guard;  and  where  the  seller  was  not  guilty  of  any  fraud,  deceit^  mis- 
representation or  concealment,  and  the  buyer  had  opportunity,  by  the 
exercise  of  ordinary  diligence,  to  acquire  a  knowledge  of  any  fact  neces- 
sary to  enable  him  to  form  a  correct  estimate  of  the  value  of  the  thing 
he  is  about  to  purchase,  the  law  will  not  raise  an  implied  warranty  that 
the  thing  should  answer  the  purpose  for  which  it  was  bonghL 

Faotob  can  kot  Bind  his  Fbikcipal  bt  SuBicrmHO  to  Abbrratiob 
a  claim  for  damages  arising  out  of  an  alleged  breach  of  an  implied  war^ 
ranty  of  the  quality  of  the  thing  sold. 

Aflsimpsrr.  The  opinion  etates  the  case.  The  JQiy,  nnder 
the  charge  of  the  jadge,  found  for  the  defendant^  and  the 
plaintiff  moTed  to  set  aside  their  verdiot. 

Desatuisure,  for  the  motion. 

King,  contra. 

By  Court,  JomrsoH,  J.  The  grounds  of  this  motion  con* 
sist  of  two  classes.  The  first  of  them  denies  the  right  of 
the  plaintiff  to  maintain  the  action,  admitting  the  defendant's 
liability.  The  second  admits  the  plaintiff's  right  to  sue,  and 
rests  the  defense  on  the  merits  of  the  cause.  The  court  being 
with  the  defendant  on  the  second,  the  first  becomes  wholly  un- 
important; and  I  shall  proceed  to  consider  the  case  without 
reference  to  that  class  of  objections  farther  than  to  remark  thai 
this  disposition  of  it  is  not  to  be  regarded  as  a  Sanction,  by  the 
court,  of  the  principles  on  which  the  plaintiff's  right  to  sue  is 
founded;  in  other  words,  that  it  is  intended  to  leave  that  que^ 
tion  ox)en. 
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Tho  case,  divested  of  this  difficulty,  turns  on  the  following 
state  of  facts:  In  May,  1820,  the  defendant,  a  cotton  planter  of 
8t.  Simons,  consigned  to  the  plaintiff,  his  factor,  eight  bales  of 
sea-island  cotton,  to  be  sold  in  the  Charleston  market;  and 
"William  Stewart,  a  merchant  residing  there,  after  having  ex- 
amined the  cotton  in  the  usual  mode  by  cutting  the  bags,  and 
taking  out  samples,  purchased  it  at  a  price  agreed  upon. 
Stewart  shipped  it  to  Liverpool.  His  consignee  caused  a  survey 
of  it  to  be  made  there  by  two  persons  skilled  in  the  article;  and 
apon  examination  it  was  found,  that  although  of  fine  quality,  it 
was  inseparably  intermixed  with  hair  one  or  two  inches  in  length, 
in  the  proportion  of  a  pound  or  a  handful  to  each  bale,  or  of 
one  or  two  hundred  hairs  to  each  handful  of  cotton;  that  this 
intermixture  of  the  hair  with  the  cotton  extended  through  tho 
whole  bulk,  in  all  the  bales,  and  was  as  visible  in  tliat  imme- 
diately within  the  canvas  from  whence  the  samples  were  taken 
as  in  the  center  of  the  bale.  From  these  circumstances,  the 
surveyors  concluded  that  the  cotton  was  unmerchantable,  and 
unfit  for  the  purposes  for  which  such  cotton  was  generally  used, 
and  recommended  a  sale  at  public  auction,  which  was  accord- 
ingly made,  at  a  loss  of  sixty-five  pounds  nineteen  shillings  and 
eight  pence  to  Stewart,  the  purchaser  and  shipper.  For  this 
sum  Stewart  made  a  demand  upon  the  plaintiff,  who  agreed  to 
submit  the  matter  to  the  decision  of  two  respectable  merchants; 
and  they  having  awarded  against  him,  he  paid  the  money  to 
Stewart,  and  brought  this  action  to  recover  it  from  the  defendant. 

From  these  circumstances  the  following  seems  to  be  the  nec- 
essary conclusion:  1:  That  in  consequence  of  the  intermixture 
with  the  hair,  and  the  impracticability  of  separating  it,  the  cot- 
ton could  not  be  wrought  up  into  the  fine  fabrics  usually  manu- 
factured of  sea-island  cotton,  but  still  remained  valuable  as  a 
substitute  for  coarser  cotton;  2.  That  the  defendant  was  not 
guilty  of  a  fraud  in  packing  the  cotton;  the  quantity  of  hair  be- 
ing too  inconsiderable  to  have  operated  as  a  motive,  and  the 
circumstance,  which  was  in  evidence,  that  untanned  hides  were 
used  as  bands  for  the  machine  in  which  it  was  ginned,  sufficiently 
proved  that  it  was  accidental;  and  3.  That  Stewart  might,  with 
ordinary  diligence  and  circumspection,  have  detected  the  inter- 
mixture of  the  hair  in  his  examination  of  the  samples;  if,  in 
fact,  he  did  not  actually  do  so.  And  the  question  now  is, 
whether,  imder  these  circumstances,  the  defendant  is  liable  to 
refund  the  amount  of  loss  on  the  sales  at  Liverpool.  There  is 
no  pretense  that  there  was  any  express  warranty  on  tho  part  of 
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the  defendiint.  either  that  the  cotton  iras  sea-isUuid,  or  that  it 
woald  answer  the  purpose  for  which  that  article  was  commonlj 
used,  nor  that  it  was  unmixed  with  any  ingredient  which  would 
detract  from  its  value;  and  his  liability  therefore,  if  he  be  lia- 
ble, must  arise  out  of  the  doctrine  of  implied  warranty  as  es- 
tablished in  oar  courts  of  justice,  and  as  a  deduction  from  the 
fact  that  the  price  of  sea-island  cotton  was  paid  for  it.  I  take  it 
that  the  universal  rule  upon  the  subject  is,  that  when  there  ia 
no  fraud  in  the  seller,  neither  mtppresfsio  veri  nor  suggestio  /aUi, 
and  the  purchaser  is  possessed  of  all  the  information  necessary 
to  enable  him  to  make  a  correct  estimate  of  the  value  of  the 
thing  he  is  about  to  purchase,  or  which  from  its  nature  would 
occur  to  an  ordinary  observer,  the  law  will  not  raise  an  implied 
warranty  on  the  part  of  the  seller,  that  it  shall  answer  the  pur- 
pose for  which  the  purchaser  bought  it,  or  that  he  shall  be  liable 
for  the  loss  that  he  may  sustain  by  a  resale.  A  contrary  con* 
elusion  would  be  inconsistent  with  the  nature  of  a  warranty. 

A  buyer  does  not  ask  of  the  seller  to  warrant  things  that  are 
palpable  to  the  senses;  as  that  a  mirror  will  reflect  a  body 
placed  before  it,  that  a  bell  will  emit  a  sound  when  struck  by  a 
hammer,  or  that  vinegar  is  sour.  Neither  will  the  law  raise  such 
an  undertaking  by  implication.  It  is  only  against  those  secret 
defects  against  which  the  most  skillful  can  not  always  guard, 
that  the  principle  of  implied  warranties  is  directed.  This  rule 
is  of  universal  application,  but  if  a  distinction  can  be  maJo,  I 
hazard  little  in  asserting  that  it  applies  to  the  case  under  con- 
sideration and  others  of  the  same  class,  with  even  more  force 
than  any  other.  I  pay  no  compliment  to  that  enterprising  and 
intelligent  class  of  men,  the  dealers  in  cotton,  when  I  remark 
that  from  personal  observation  I  am  persuaded  they  are  better 
judges  of  the  quality  and  value  of  cotton,  and  will  sooner  de- 
tect its  imperfections  and  its  intermixture  with  foreign  materials 
than  even  the  grower  himself,  when  they  have  equal  opportuni- 
ties. The  grower  has  no  other  standard  of  quality  than  his 
own  or  his  neighbor's  crop.  He  judges  of  the  fitness  of  the 
condition  for  market  by  the  same  standard.  On  the  contrary, 
the  dealer  in  the  common  market  has  constantly  before  his  eyes 
uU  tbo  varieties  from  the  finest  sea  island  to  the  most  worthless 
trash  of  the  uplands,  and  is  enabled  to  form  in  his  mind  a 
standard  by  which  he  readily  classes  all  the  parcels  presented 
to  him.  It  is  unreasonable,  then,  that  in  the  event  of  a  loss  ho 
should  shelter  himself  under  a  pretended  ignorance  of  the 
quality  which  he  purchased. 
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Again,  it  is  well  known  that  the  varietiea  in  the  quality  of . 
this  article  are  very  numerous.  Neighboring,  and  even  the 
same  plantations,  cultivated  in  the  same  manner,  produce 
qualities  widely  different.  It  is  well  known  also  that  they  are 
manufactured  into  goods  suited  to  all  the  varieties  of  staple  and 
quality;  and  the  accountability  of  the  planter  would  be  endless, 
if  he  should  be  rendered  responsible  for  their  adaptation  to  the 
use  for  which  the  purchaser  designed  them,  or  for  which,  in  his 
judgment,  they  were  suitable.  The  case  of  Vanderhorst  v.  Mc- 
Taggari,  2  Bay,  498,  proceeded  on  this  principle.  There  the 
defendant  examined  only  two  out  of  fifteen  barrels  of  rice,  the 
article  sold,  and  notwithstanding  that  on  their  examination  at 
Alexandria,  in  Virginia,  they  were  found  to  be  all  damaged  and 
unmerchantable,  the  purchaser  was  held  to  be  bound;  and  the 
court  lay  down  the  rule  that  if  the  purchaser  neglect  to  examine 
the  article  when  hp  might  have  done  so,  it  vdll  be  regarded  as 
a  tacit  admission  of  its  merchantable  quality.  So,  in  the  case 
of  Boae  S  Rogers  v.  BeaJUie^  2  N.  &  M.  638.  There,  it  is  true, 
the  purchaser  had  a  verdict  on  the  ground  that  the  seller  had 
committed  a  secret  fraud  in  packing  the  cotton  sold;  but  it  is 
laid  down  as  a  settled  rule  that  if  one  purchase  an  article  capa- 
ble of  inspection,  as  rice,  cotton,  etc.,  he  will  be  considered  as 
having  purchased  on  his  own  judgment,  and  will  be  bound  by 
it,  if  the  whole  bulk  correspond  with  the  sample. 

The  application  of  these  principles  to  the  case  before  us  ad- 
mits of  no  difficulty.  The  defendant  was  not  guilty  of  any 
fraud,  deceit,  misrepresentation,  or  concealment.  Stewart 
purchased  the  cotton  after  a  fair  examination  of  samples  cor- 
responding with  the  entire  bulk,  and  at  a  price  fixed  by  him- 
self. He  either  was  or  might,  with  ordinary  diligence,  have 
possessed  himself  of  any  fact  necessary  to  eniEible  him  to  form 
a  correct  estimate  of  its  value,  and  whether  we  r^fer  the  matter 
to  principle  or  authority,  he  is  equally  bound  by  his  contract. 
It  is  not  pretended  that  the  defendant  was  bound  by  the  sub- 
mission and  award  made  under  the  agreement  between  the 
plaintiff  and  Stewart,  and  whatever  other  powers  the  plaintiff 
might  have  possessed  as  the  agent  or  factor  of  the  defendant, 
he  had  no  authority  to  compromise  his  rights  in  this  way.  It 
is  placing  his  claim  on  the  highest  possible  ground  to  subrogate 
him  to  the  rights  of  Stewart.  He  is  not,  therefore,  entitled  to 
recover. 

The  case  of  Barnard  v.  lo/es,  1  N.  &  M.  142,  is  relied  upon 
as  having  broken  in  upon  the  rule  before  laid  down;    but  al- 
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tboQgh  some  of  the  dicta  in  that  case  take  a  vexy  wide  range, 
it  will  be  seen  upon  a  careful  examination  that  the  judgment 
of  the  court  proceeds  on  the  ground  that  the  owner  was  guilty 
of  a  fraud  which  he  practiced  so  successfully  as  to  impose,  not 
only  on  the  buyer  and  the  agent  who  sold  for  him,  but  on  the 
best  judges  of  the  article,  and  made  one  thing  so  nearly  resem- 
ble another,  that  the  imposition  could  only  be  detected  by  the 
actual  use,  so  that  the  case  falls  within  the  principle  I  have  be- 
fore laid  down. 
Motion  refused. 

Xhplded  WABRAKTr,  What  CojiifliTUTMi  Emermm  t.  Brifflnam^  6  Adou 
Jeo.  109,  and  note  113;  Bradford  t.  M<uUy^  7  Id*  122,  and  note  125;  BaiSUig 
T.  NicknU^  1  LL  83,  and  note  84. 


FoSTEB   V.  BbO\?N. 

[1  BaILBT*!  IiAW,  331.] 

Aui  Acts  or  Adionistbator  Donb  nr  dub  Coubse  or  AnscmsTRATioH  aiv 
Talid  and  binding  upon  the  eetate,  though  his  letters  be  afterwaida  va- 
yoked,  and  though  the  adminiBtration  had  been  obtained  by  frandnlently 
suppressing  a  will. 

Tboveb  can  kot  bb  Maimtaiksd  against  such  ADimnfdBATOB,  by  the  esa- 
cutori  for  goods  of  the  t^tator  to  which  the  administrator  had  regnlariy 
acquired  title  during  the  continuance  of  his  administration;  the  proper 
course,  in  such  a  case,  is  to  compel  the  administrator  to  account. 

Tboyeb  for  a  slave  originally  the  property  of  the  plaintiffs 
testator.  Soon  after  the  death  of  the  testator,  George  and 
Pleasant  Foster  and  the  plaintiff,  all  sons  of  the  testator,  ap- 
peared before  the  ordinary  and  stated  to  him  that  their  father 
oad  left  a  will  which  they  had  shown  to  a  gentleman  of  the  bar, 
who  told  them  it  was  of  ''no  account;"  whereupon  they  had 
destroyed  it.  The  ordinary,  after  citation  regularly  issued, 
granted  administration  to  George  and  Pleasant  Foster.  The 
plaintiff  became  one  of  the  sureties  on  their  bond.  A  sale  was 
had  under  the  order  of  the  ordinary  duly  made,  and  the  persons 
interested  in  the  estate  became  the  purchasers;  George  Foster, 
one  of  the  administrators,  becoming  the  purchaser  of  the  slave 
in  question  at  a  full  and  fair  price.  A  few  months  afterwards 
the  slave  was  in  the  possession  of  the  defendant,  who  was  a  son- 
in-law  of  George  Foster;  but  how  he  came  into  his  possession 
did  not  appear.  In  1825  the  testator's  will  was  admitted  to  pro- 
bate, and  the  administration  of  George  and  Pleasant  Fostar 
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revoked.  The  plaintiff  was  one  of  the  purchasers  at  the  admin- 
isirator's  sale  above  mentioned,  and  it  was  clearly  proved  that 
when  he  appeared  before  the  ordinary  with  Oeorge  and  Pleas- 
ant Foster  and  corroborated  their  statement  that  the  will  had 
been  destroyed,  he  had  the  will  in  his  pocket.  The  defendant 
produced  a  bill  of  sale  from  Oeorge  Foster,  dated  subsequently 
to  the  revocation  of  the  administration,  but  there  was  no  evi- 
dence that  he  had  paid  the  consideration  named  in  the  deed, 
nor  that  George  Foster  had  accounted  for  the  value  of  the  slave. 
The  judge  charged  that  as  the  bill  of  sale  was  dated  after  the  re- 
▼ocation  of  the  administration  it  could  not  avail  him;  and  that 
his  title,  having  been  acquired  by  fraud,  was  void.  The  jury 
found  for  the  plaintiff,  and  the  defendant  moved  to  set  aside  the 
▼erdict,  and  for  a  new  trial. 

WmiafM  and  Dawhins^  for  the  motion^  contended  that  al- 
though administration  be  revoked,  yet  all  lawful  acts  of  the  ad- 
ministrator, before  the  revocation,  were  binding  on  the  estate: 
Benson  v.  Bice,  2  Nott  &  McC.  577.  That  the  administration 
was  fraudulently  obtained  can  not  alter  the  rule.  That  would 
be  ground  for  revoking  the  administration,  but  such  revocation 
belongs  exclusively  to  the  jurisdiction  of  the  ordinary;  as  long 
as  administration  is  unrepealed  it  can  not  be  impeached  in  any 
other  court:  Mien  v.  DundM,  8  T.  B.  123;  Bex  v.  Vincent ,  1 
Str.  481;  Bex  v.  Bhodes,  Id.  708.  The  sale  was  valid,  and  vested 
an  individual  title  in  George  Foster,  which  could  not  be  di- 
vested by  the  revocation  of  the  administration.  The  present 
defendant  has  no  concern  with  the  question  whether  or  not 
Foster  accounted  for  the  value  of  the  slave,  and  this  court  has 
no  jurisdiction  of  such  question. 

Thompson,  contra,  contended  that  the  defendant  had  not 
shown  that  his  case  possessed  any  merits;  that  there  was  no 
evidence  that  he  had  paid  anything  for  the  slave,  and  that  the 
whole  title  was  a  shorn.  That  Foster's  title  was  unavailing, 
unless  he  showed  that  he  had  paid  or  applied  the  price  bid  by 
him  at  the  sale. 

By  Court,  Johnson,  J.  The  facts  in  evidence  establish  veiy 
clearly  that  the  administration  of  the  testator's  estate,  granted 
to  George  Foster  and  Pleasant  Foster,  was  obtained  by  a  fraud- 
ulent suppression  of  his  will,  and  that  the  plaintiff  himself  was 
a  party  to  the  fraud;  and  if  the  rights  of  the  parties  were  to  be 
determined  in  reference  to  that  state  of  facts  alone,  I  am  unable 
to  perceive  why  the  maxim,  that  when  the  parties  are  in  pari 
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delicto  meiior  est  conditio  defendenUi^  Bhoold  not  apply.  The 
azgnment  opposed  to  it  is»  that  in  his  participation  in  the  fraod, 
he  acted  in  his  own  right,  and  that  in  the  character  in  which  he 
now  sues,  he  represents  the  interests  of  others,  who  ought  not  to 
be  prejadiced  by  it.  If  the  application  of  the  maxim  could,  bj 
any  possibility,  work  a  prejadice  to  third  persons,  the  azgoment 
would  be  conclusive;  but  I  think  it  demonstrable  here  that,  so 
far  from  it,  the  security  of  the  persons  interested  in  the  estate 
is  increased  by  it.  If  the  plaintiff  recovers  in  this  action,  that 
fund  passes  into  his  hands,  and  the  legatees  under  the  will  have 
no  other  security  than  the  personal  responsibility  of  the  plaintiff 
himself.  But  in  the  condition  in  which  the  parties  now  stand, 
there  is  no  question  that,  if  the  legatees  are  entitled  to  recover 
the  negro  from  the  defendant,  they  have,  in  addition  to  his  own 
responsibilily,  whatever  security  the  administration  bond  of 
George  Foster  and  Pleasant  Foster  will  afford.  The  plaintiff 
himself,  as  parHceps  criminig  in  suppressing  the  will  and  procur- 
ing the  administration,  would  be  also  responsible;  for  all  who 
participate  in  a  fraud  are  equally  liable  to  the  party  injured  by 
it;  and  a  bill  in  equity,  at  the  suit  of  the  legatees  against  all  the 
parties  to  t^e  transaction,  is  clearly  indicated  by  the  eirsum- 
stances  as  the  mostiSuitable,  if  not  the  only  mode  in  which  re* 
lief  can  be  obtained. 

There  is,  however,  another,  and,  perhaps,  more  solid  objec- 
tion to  the  plaintiff's  right  to  recover  in  this  action.  Granting 
all  that  may  be  necessary  to  charge  the  defendant,  he  can  not 
be  placed  in  a  worse  situation  than  George  Foster  himself  would 
have  been  if  he  had  remained  in  possession  of  the  slave,  and  this 
suit  had  been  brought  against  him;  and  yet,  this  action  can  not 
be  maintained.  It  is  true  that,  on  the  revocation  of  an  admin- 
istration, for  whatever  cause,  he  to  whom  the  subsequent  ad- 
ministration is  granted  may  maintain  trover  against  the  first 
administrator  for  goods  of  the  deceased  which  he  has  converted 
to  his  own  use.  But  it  is  equally  clear  that  all  acts  done  in  the 
due  and  legal  course  of  administration  are  valid  and  binding  on 
all  interested,  although  it  be  afterwards  revoked:  Benaon  v.  Mice 
and  Byers^  2  N.  &  M.  577.  Nor  can  the  manner  of  obtaining 
the  administration,  whether  fairly  or  fraudulently,  vary  the 
question.  Suppose  it  fraudulently  obtained,  yet  if  the  adminis- 
trator pays  the  debts  of  the  estate,  or  does  any  other  act  which 
a  rightful  administrator  would  be  bound  in  law  to  do,  thus  far, 
at  least,  it  would  be  fair,  and  for  the  most  obvious  reasons  would 
be  binding.    It  is  obvious,  then,  that  in  this  suit,  even  regard* 
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ing  Oeorge  Foster  as  the  defendant,  a  leading  inquiry  would  be^ 
whether  he  had  not  legally  administered  this  part  of  the  estate; 
and  the  case  presents  the  novelty  of  an  action  of  trover  brought 
to  call  an  administrator  to  account.  It  is  said  that  the  onus  of 
showing  he  had  legally  administered  this  part  of  the  estate  de- 
volved on  him.  But  supposing  that  to  be  true,  a  court  of  law 
ia  incompetent  to  settle  the  account;  and  it  is  upon  this  princi* 
pie  that  the  courts  of  law  refuse  to  entertain  a  suit,  even  on  aa 
administration  bond,  until  the  accounts  have  been  settled  and 
the  amount  ascertained  by  a  competent  jurisdiction. 

This  reasoning  applies  with  still  greater  force  in  regard  to  the 
defendant  to  this  suit.  Oeorge  Foster  has  not,  it  seems,  ao- 
counted  for  his  administration;  but  the  defendant,  having  no 
interest  in  the  estate,  could  not,  by  any  possibility,  compel  him 
to  account;  and  to  require  of  him  to  furnish  proof  of  the  admin- 
istration is  to  demand  an  impossibility.  Not  so  with  the  plaintiff. 
Having  succeeded  George  Foster  in  the  administration,  he 
might  have  compelled  him  to  account;  and  if  the  proof  were 
neoeesaiy,  it  must  of  necessity  have  come  from  him,  for  no  on# 
else  c6uld  supply  it. 

Motion  granted. 


Guphill  v.  Isbell. 

fl  Bazlbt's  Law,  S80.] 

tkosm  lUT  MAnfTAiK  Tboveb  aoainst  his  Cb8T0i  Qub  Truit  lor  a  ooa- 
V0nioii  of  the  trust  property. 

CouBT  ov  Equitt  alohb  can  Coiipxl  Tausm  to  ezeooto  or  ■ORVDder  his 
trust. 

Banjumro  Tausr.— Where  one  penon  porohMee  a  ohattel  with  the  fimdi^ 
•nd  for  the  use,  of  another,  bat  takes  the  bill  of  sale  in  his  own  name,  a 
resnlting  trust  arises  in  favor  of  the  owner  of  the  fund,  and  he  may  elect 
to  take  the  ohattel  or  the  fond;  bnt  the  parchaser  holds  the  legal  title  to 
theohatteL 

JBvmiNCB  ElsTABUBHiNO  EzzsTENCB  OT  Tbust,  does  not  justify  a  presumption 
that  the  trust  has  been  surrendered;  nor  does  delivery  of  the  property 
to  one  not  authorized  to  dischai|;e  the  trustee,  amount  to  a  surrender  of 
the  trust. 

Statotb  OF  LniiTATiONS  PBoTKcra  THE  PoasMsiOK  of  a  party  claiming  under 
the  trustee^  snd  adverse  to  the  eeittU  qu€  tnut,  after  the  surrender  of  the 
trust. 

Tboteb  for  a  slave  and  her  children.  The  opinion  states  the 
case.  The  jury  found  for  the  defendant,  and  the  plaintiff  moved 
to  set  aside  the  verdict,  and  for  a  new  trial. 

Oregg,  for  the  motion. 
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Clarke,  conlra. 

By  Court,  Johnson,  J.    It  is  conceded  that  the  slare  Betty 

<was  originally  the  property  of  Jacob  Bollinger;  and  the  plaintiff 

;gave  in  evidence  a  bill  of  sale  from  him  to  her  late  husband, 

William  Guphill,  dated  the  first  of  January,  1811.     She  was 

^hen  a  girl,  and  the  children  are  her  subsequent  increase. 

."Some  .time  afterwards,  Betty  went  into  the  possession  of  Mrs. 

'13nyder,  mow  Mrs.  Foster,  who  was  the  mother  of  the  defendant's 

-^n^fe,  a  widow,  and  niece  of  William  Ouphill.     She  retained 

Xposeession  of  them  until  about  the  year  1819,  when  the  poeses- 

."Bion  was  restored  to  William  Guphill,  who  retained  them  until 

VJiisi  death  in  November,  1821..    By  his  will  he  bequeathed  them 

ito«  the  plaintiff,  whom  he  made  executrix;  and  she  kept  them  in 

':  possession  until  December,  1825,  a  period  of  more  than  four 

,  years,  when  the  defendant  got  them  into  his  possession.     There 

:;is  no  controversy  about  any  of  the  facts  above  stated,  and  stand- 

:  ing  alone  they  establish  an  unquestionable  title  in  the  plaintiff: 

11.  By  a  regular  deduction  of  title;  and,  2.  By  a  possession  in 

Uier.for  more  than  four  years;  so  that  the  matters  in  controversy 

Toustl^e  Tesolved  by  the  merits  of  the  defense,  which  I  will  now 

proceed  to  notice. 

The  defendant  claims  these  slaves  in  right  of  his  wife.  It 
man  iu  evidence  that  George  Slappy  administered  on  the  estate 
of  George  Snyder,  the  father  of  the  defendant's  wife,  and  thai 
"William  Guphill,  the  plaintiff's  late  husband,  took  upon  him- 
self, as  the  friend  of  the  widow  and  children,  to  call  upon  him 
ioT  a  settlement  of  the  estate,  and  that  about  the  time  he  pur- 
chased Betty,  he  received  from  him  on  that  account  a  sum  of 
money  the  amount  of  which  is  not  ascertained.  Several  wit- 
nesses testified  to  the  declarations  of  William  Guphill  that  he 
liad  purchased  Betty  with  the  money  he  received  from  George 
£liippy^  for  and  on  account  of  defendant's  wife,  who  was 
Chen  an  infant,  and  that  she  belonged  to  her.  Declarations 
of  the  same  import  were  proved  to  have  been  made  by  the 
f)laintiff  herself  subsequently  to  the  death  of  her  husband. 

The  receipt  of  the  money  from  Slappy  by  William  Guphill, 
.4Uid  the  investment  of  it  in  the  negro  Betty,  for  and  on  account 
of  the  defendant's  wife,  are  facts  earnestly  controverted  by  the 
f)laintiff,  and  about  which  doubts  may  well  be  entertained.  The 
juiy  having,  however,  found  them  for  the  defendant,  the  court, 
according  to  a  well-settled  rule,  are  bound  to  regard  them  as 
sufficiently  ascertained;  so  that  the  question  now  to  be  con- 
sidered is,  whether  the  defendant,  having  obtained  a  tortious 
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possession  of  the  slares,  is  entitled  to  retain  them  in  oppostiionr 
to  the  claims  of  the  plaintiff.  In  the  brief  summarj  which  I 
have  before  given  of  the  evidence  on  the  part  of  the  defendant, 
I  have,  for  the  purpose  of  avoiding  details,  aimed  to  give  con- 
clusions of  fact  most  favorable  to  him,  and  that  upon  which  th» 
verdict  was  evidently  founded.  These  conclusions  ia3i»  toe 
granted  that  William  Ouphill,  under  whom  the  plaintiff  deriveES 
her  title,  possessed  himself  of  funds  which  belonged  to  the  de- 
fendant's wife,  when  she  was  an  infant,  and  laid  them  out  in  the 
purchase  of  Betty  for  her  use,  but  took  the  title  to  himself* 

Now,  there  can  be  no  diversity  of  opinion  as  to  the  nature  of 
the  interest  which,  under  these  circumstances,  the  defendant's 
wife  had  in  the  negroes;  and  the  rights  of  William  Ouphill  ancB 
his  liabilities  are  as  well  ascertained.  The  infancy  of  defend- 
ant's wife  precluded  the  possibility  of  her  assent  to  this  disposi- 
tion of  her  funds;  but  upon  her  attaining  full  age,  she,  and  on 
her  marriage  her  husband  for  her,  had  the  right  to  elect  whether 
she  would  accept  the  substitute,  or  require  an  account  and  pay- 
ment of  the  original  fund.  William  Ouphill  had  incurred  the* 
responsibility  consequent  on  this  right  of  election.  In  the  events 
of  the  death  of  the  slave,  the  defendant  had  a  right  to  require 
the  payment  of  the  money.  Until,  therefore,  the  election  was 
made,  he,  and  those  claiming  under  him,  had  the  right  of  pos- 
session. In  other  words,  the  law  raised  an  implied  trust,  tbafe 
he  would  hold  the  slave  to  the  use  of  the  defendant's  wife,  sub-^ 
ject  to  that  right  of  election.  He  stood  in  the  legal  relation  of 
trustee  to  her,  and  she  of  cestui  que  trust  to  him.  There  is  no 
proof,  as  I  shall  have  occasion  to  notice  more  particularly  here- 
after, of  any  election  on  the  part  of  the  defendant,  except  what 
arises  from  the  fact  of  a  tortious  taking,  or  of  the  surrender,  or 
execution  of  the  trust  on  the  part  of  William  Ouphill,  or  the 
plaintiff,  his  executrix;  and  this  branch  of  the  case  resolves  it- 
self into  the  question,  whether  a  trustee  may  maintain  trover 
against  the  cestui  que  trust  for  a  conversion  of  the  trust  property. 

The  rule  is  very  clear  that  a  trustee,  or  any  one  else  entitled 
to  the  possession  of  property,  may  maintain  trover  for  it.  That 
a  trustee  has  the  right  of  possession  even  against  his  cestui  qwm 
trusty  until  he  has  executed  or  surrendered  it,  is  equally  obvious.. 
He  is  entitled  to  a  lien  on  the  trust  property  for  all  the  expendi- 
tures incident  to  the  execution  of  the  trust,  nor  will  even  a  court 
of  equity  divest  him  of  the  possession  without  providing  an  in* 
demnily.  Of  his  accounts,  as  trustee,  equity  alone  takes  cog- 
nizance, and  although  it  might  be  competent  to  him  to  establiala. 
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them  bj  eYidenee  admiflsible  in  a  court  of  law,  that  court  is  in* 
competent  to  administer  adequate  relief.  Iiet  it  be  aappoeed 
that  Uie  plaintiff  here  had  proved  on  the  trial  of  this  cause,  that 
William  Gnphill  had  exp«^nded  in  the  execution  of  the  sappoeed 
trust  a  sum  equal  in  amount  to  the  full  value  of  the  four  slares, 
it  would  have  profited  her  nothing  in  the  result.  If  the  de- 
fendant were  entitled  to  the  possession,  the  court  had  not  the 
power  tc  reinstate  the  plaintiff.  If  she  had  brought  her  as- 
sumpsit at  law,  she  would  have  stood  in  the  relation  of  a  gen- 
eral creditor,  without  the  benefit  of  a  specific  lien,  and  above 
all,  she  would  have  been  driven  in  a  court  of  law  to  a  course  of 
proceeding  and  a  mode  of  proof  wbollj  different  in  the  manuer 
and  result  from  the  situation  she  would  have  been  in  as  defend- 
ant to  a  bill  in  equity  for  sn  account  and  surrender  of  the  trusL 
It  follows,  then,  clearly,  that  a  trustee  can  not  be  divested  ot 
the  right  of  possession  of  the  trust  property  but  with  his  own 
consent,  or  by  a  decree  of  the  court  of  equity. 

These  positions  have  not  been  seriously  controverted,  and  the 
leading  ground  of  contest  arises  out  of  the  direction  given  to 
the  jury  by  the  presiding  judge,  that  if  they  believed  that  Betty 
had  been  purchased  with  money  furnished  by  Slappy,  they 
might  presume  that  the  trust  had  been  surrendered,  which  the 
plaintiff  complains  of  as  error.  This  is  clearly  not  one  of  the 
eases  in  which  presumption  stands  in  the  place  of  proof.  Thai 
doctrine  applies  only  in  those  cases  where  the  proof  of  one  fact 
leads  us  to  conclude  that  it  could  not  well  exist  without  having 
been  attended  by  some  other,  as  in  the  famib'ar  case  of  presum- 
ing a  grant  from  long  and  uninterrupted  possession.  Now, 
proof  that  William  Gnphill  purchased  Betty  for  defendant's 
wife  with  money  furnished  by  Oeorge  Slappy,  although  it  con- 
stitutes a  resulting  trust,  does  not  necessarily  lead  to  the  con- 
clusion that  he  had  also  surrendered  the  trust.  Indeed,  the 
converse  is  necessarily  true,  for,  according  to  this  presumption, 
the  trust  would  be  annihilated  by  the  veiy  act  which  created  it. 
There  are,  however,  other  circumBtances  which  are  relied  on  to 
show  a  surrender  of  the  trust,  which  I  will  now  proceed  to 
notice.  Tbey  consist,  first,  of  the  declarations  of  William 
Gupbill  and  the  ]3laintiff,  that  these  slaves  belonged  to  defend- 
ant's wife;  and,  secondly,  of  the  delivery  of  them  to  her  mother 
by  him.  If  these  declarations  stood  alone,  they  would,  per- 
haps, justify  the  conclusion;  but  when  connected  with  the  cir- 
cumstances, according  to  the  defendant's  own  showing,  they  are 
perfectly  consistent  with  the  plaintiff's  right  of  possession.     If, 
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as  the  defendant  contends,  the  plaintiff  and  her  late  husband 
ipvere  possessed  of  the  slaves  as  trustees  to  the  use  of  his  ivife, 
the  declaration  that  they  belonged  to  her  must  have  been  made 
in  reference  to  that  state  of  things,  as  no  surrender  had  ever 
been  made  either  to  her  or  himself;  and  all  the  rights  of  that 
relationship  must  of  course  remain. 

The  delivery  to  the  mother  of  defendant's  wife,  as  explained 
by  the  evidence  on  the  part  of  the  plaintiff,  was  in  the  nature 
of  a  loan  to  her;  but  if  that  act  was  even  intended  as  an  execu- 
tion or  surrender  of  the  trust,  it  could  not  so  operate,  because 
her  mother  was  incompetent  to  accept  it,  and  to  discharge 
"William  Guphill.  His  liability  would  have  remained  the  same, 
notwithstanding  the  acceptance  of  the  mother,  unless  she  had 
made  the  surrender,  and  so  far  from  it,  she  restored  the  pos- 
session to  him.  The  defendant  intermarried  with  his  wife  be- 
fore the  death  of  William  Guphill;  and  if  a  surrender  by  him 
be  conceded,  then  the  rights  of  the  defendant  would  be  barred 
by  the  statute  of  limitations,  as  the  plaintiff  had  the  actual 
possession  for  more  than  four  years  after  the  death  of  her 
husband;  and  the  only  possible  mode  of  preventing  the  opera- 
tion of  the  statute  is  by  placing  her  in  the  situation  of  trustee. 
In  that  situation  she  is  entitled  to  retain  the  property  under 
the  principle  before  laid  down,  until  she  surrenders  it  volun- 
tarily, or  until  she  shall  be  decreed  to  do  so  by  a  court  of 
equity.  There  is  no  foundation  for  the  pretense  that  she  has 
done  any  act  amounting  to  a  surrender  of  the  trust,  admitting 
that  she  held  in  that  character.  The  motion  for  a  new  trial 
must  therefore  be  granted. 

Motion  granted. 

EnuLXDco  Tauna. — See  HaU  v.  Sprigg,  12  Am.  Dec.  906,  and  note. 


State  v.  Smith. 

[1  Bailkt'i  Law,  383.] 

CoivninoN  Akvexed  to  Pardon. — The  governor  may  annex  to  a  pardon  a 
condition  that  the  peraon  pardoned  shall  leave  the  state  and  never  return 
to  it;  and  if  he  violate  the  terms  of  the  pardon,  he  will  be  remitted  to 
his  former  sentence,  even  thoagh  such  sentence  extends  to  depriving  him 
of  his  life. 

yfj.»nAT.  Arbbst  of  Prisoneb  IK  ANOTHER  SxATE. — Where  a  felon  convict 
flees  into  another  state  to  avoid  the  execution  of  his  sentence,  and  is 
i)uzsD0<)  *t!^  ufoughfi  back,  although  in  an  illegal  manner,  he  will  stiU, 
Ml  the  state  from  which  he  fled,  be  liable  to  punishment  for  his  previous 
offense. 
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Thb  defendant  was  in  1821  conTicted  of  stealing  a  bUto  and 
sentenced  to  death;  but  was  pardoned  by  the  governor  on  con* 
dition  of  his  remaining  in  jail  an  til  the  first  of  Jannary,  1823, 
and  then  within  fifteen  days  leaving  the  state,  and  never  re- 
turning. He  accepted  the  pardon,  and  within  fifteen  days 
after  his  liberation  went  to  North  Carolina,  where  be  remained 
until  1827,  when  he  returned  to  South  Carolina,  and  remained 
there  until  July,  1829,  on  the  sixth  of  which  month  the  gov- 
ernor of  this  state  issued  a  proclamation,  stating  that  he  was  at 
large  in  the  state  in  violation  of  the  couJition  of  his  pardon, 
and  offering  a  reward  for  his  apprehension*  The  d^endant 
then  fled  to  North  Carolina,  where  he  was  soon  after  forcibly 
seized  by  certain  citizens  of  this  state  without  any  warrant  or 
authority  of  law.  He  was  brought  back  to  this  state  and 
lodged  in  jail.  He  was  then  brought  before  Chancellor  Harper^ 
at  Columbia,  on  habeas  carpus,  and  a  motion  made  for  his  dis- 
charge, principally  on  the  ground  that  his  arrest,  and  there- 
fore his  detention,  were  illegaL  The  motion  was  refused,  and 
the  defendant  remanded.  He  was  then  brought  up  on  motion 
of  the  circuit  solicitor,  to  answer  to  a  rule,  to  show  cause  why 
his  original  sentence  should  not  be  executed,  and  a  day  fixed 
for  his  execution.  He  showed  for  cause  that  he  had  received 
an  executive  pardon,  all  the  conditions  of  which  he  had  per* 
formed  except  that  which  prohibited  his  return  to  the  state^ 
which,  it  was  submitted,  was  illegal  and  void.  And  for  further 
cause,  that  he  had  been  illegally  seized  in  North  Carolina,  and 
brought  within  the  jurisdiction  of  this  state  without  his  con- 
sent. It  was  insisted,  therefore,  that  he  was  not  amenable  to 
the  courts  of  this  state,  but  was  entitled  to  be  sent  back  to 
North  Carolina,  or  to  be  discharged  and  allowed  to  return 
thither.  The  judge  held  the  causes  shown  insufiicient,  and 
made  the  rule  absolute.  The  defendant  now  moved  to  reverse 
this  decision,  and  to  be  discharged,  on  the  following  grounds: 

1.  That  the  governor  has  no  constitutional  authority  to  impose 
banishment  as  one  of  the  terms  of  a  pardon;  that  the  defend- 
ant, having  suffered  the  impnscnment  constitutionally  imposed, 
was  entitled  to  be  discharged  from  xbe  punishment  of  death; 

2.  That  the  courts  can  not  legally  aid  tLs  Axecntive  in  enforc- 
ing the  terms  of  a  pardon;  8.  That  the  sentence  on  tbe  defend- 
ant can  not  be  enforced  without  violating  the  rights  of  Koftb 
Carolina^  where  he  was  illegally  arrestpd. 

Blanding  and  MoCord,  for  the  motion 

Evans^  soliciiar,  contra. 
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Bj  Court,  Johnson,  J.  The  power  of  the  gOTernor  to  par- 
don offenses  against  the  state  is  derived  immediately  from 
the  constitution,  the  seventh  section,  article  2,  of  which  pro- 
vides, that  "  he  shall  have  power  to  grant  reprieves  and  par* 
dons,  after  conviction  (except  in  cases  of  impeachment),  in 
such  manner,  on  such  terms,  and  under  such  restrictions, 
as  he  shall  think  proper;  and  he  shall  have  power  to  remit 
fines  and  forfeitures,  unless  otherwise  directed  by  law."  The 
first  ground  of  this  motion  denies  that  the  governor  had,  under 
this  power,  the  right  to  superadd,  as  a  condition  of  the  pardon 
granted  to  the  prisoner,  the  further  condition,  that  he  should 
leave  the  state,  never  again  to  return;  and  hence  concludes, 
that  the  condition  as  to  the  imprisonment  having  been  performed, 
the  pardon  became  absolute.  If  we  take  the  terms  literally,  there 
are  no  words  known  to  our  language  which  could  express  more 
fully  an  unlimited  power  over  the  subject  than  those  used 
in  the  constitution.  But  words  are  to  be  construed  with  refer- 
ence to  the  subject-matter  to  which  they  relate,  and  we  must, 
therefore,  in  determining  the  boundaries  and  extent  of  the  power, 
constantly  keep  in  view  the  object  for  which  it  was  granted. 
A  pardon  ex  vi  termini  presupposes  a  wrong  done,  or  an  offense 
committed,  and  forgiveness  of  the  offender  by  the  party  injured; 
and  as  the  act  of  pardoning  must  necessarily  be  voluntaiy,  the 
injured  party  must  have  the  power  of  prescribing  the  atonement 
to  be  made,  and  it  as  necessarily  follows,  that  the  offender  has 
the  right  to  accept  or  not  to  accept  the  terms  proposed.  He 
may  prefer  to  make  the  reparation  demanded  by  the  law,  for 
the  wrong  done  or  offense  committed,  or  the  atonement  substi- 
tuted, at  his  election.  It  would  seem,  therefore,  that  the  execu- 
tive, even  without  the  express  authority  given  by  the  constitu- 
tion, to  impose  terms  on  granting  a  pardon,  would  have  the 
light  to  impose  them;  and  all  the  common  law  writers  agree, 
in  so  many  words,  that  the  king,  as  incident  to  the  power  of 
pardoning,  has  the  right  to  annex  such  conditions  as  he  pleases; 
and  that  whether  precedent  or  subsequent:  4  Bl.  Com.  401;  Co. 
lit.  274,  b. 

It  follows,  then,  that  a  condition  annexed  to  a  pardon,  is,  in 
effect^  a  contract  between  the  executive  and  the  offender,  and 
must  be  construed  by  the  same  rules  which  apply  to  other  con- 
stitational  grants;  and  these,  I  think,  furnish  us  with  a  safe 
and  salutary  check  over  the  otherwise  unlimited  power  which  the 
terms  of  the  constitution  appear  to  have  vested  in  the  executive. 

"By  the  common  law,  a  condition  against  law,  or  one  which 
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was  in  itself  immoial  or  impossible,  is  Toid.  And  as  between 
private  individuals,  the  grant  will  be  Toid  if  the  condition  be 
precedent;  but  if  it  be  subeeqaent,  it  is  good.  As  if  a  man 
be  bound  upon  a  condition  that  be  will  kill  J.  S.,  the  bond  is, 
for  that  reason,  void.  But  if  a  man  make  a  feoffment  upon  the 
condition  that  the  feoffee  shall  kill  J.  S.,  the  estate  is  absolute 
and  the  condition  void:  Co.  Lit.  206,  b.  If,  therefore,  the  ex- 
ecutive annex  to  a  pardon  a  condition  which  is  immoral,  un- 
lawful, or  impossible,  the  condition  is,  necessarily,  void;  and 
whether  the  pardon  will  be  allowed  or  not,  must  depend  on  the 
legal  effect  of  the  condition,  of  which  I  shall  have  occasion  to 
speak  more  fully  hereafter.  It  is  maiutained  with  great  ear- 
nestness by  the  counsel  for  the  motion,  that  it  is  unlawful  for 
the  executive  to  substitute  any  punishments,  except  such  as  is 
known  to  the  law,  as  a  condition  of  a  pardon  to  a  criminal;  and 
hence,  it  is  concluded  that  as  banishment  is  not  known  to  the 
law,  this  condition  is  void,  and  the  prisoner  is  entitled  to  be 
discharged.  This  argument  is  founded  on  the  assumption  that 
the  books  furnish  no  case  in  which  any  other  has  been  substi- 
tuted. Without  conceding  this  fact,  or  that  banishment  was  not 
a  punishment  known  to  the  common  law,  it  is,  perhaps,  a  suffi- 
cient answer,  that  the  authorities  do  not  show  the  contraiy; 
and  if  the  rule  before  laid  down  be  correct,  there  can  be  no 
other  limitation  to  the  power  than  that  the  condition  shall  be 
possible,  moral,  and  legal. 

The  power  to  pardon  unconditionally  will  not  be  denied,  and 
will  it  be  contended  for  the  prisoner,  that  if  a  condition  is  an- 
nexed, it  must  consist  of  a  punishment?  May  he  not  substi- 
tute as  a  condition,  that  which  is  not  injurious  to  the  offender, 
and  which,  if  left  to  himself,  he  might  do  of  his  own  accord,  as 
that  he  should  ask  forgiveness  of  the  party  injured  ?  And  if 
that  was  a  condition  precedent,  would  his  counsel  then  contend 
that  the  pardon  was,  therefore,  void?  And  yet  this  is  not  a 
punishment  known  to  the  law. 

It  is  said,  moreover,  that  the  substitution  of  banishment  ia 
illegal,  as  it  has  the  effect  of  casting  our  convicts  on  our  sister 
states  or  foreign  nations,  and  is,  therefore,  void.  The  same 
answer  will  equally  apply  to  this  argument.  We  have  no  law 
which  prohibits  it;  nor  is  there  anything  in  the  constitution  of 
the  United  States,  or  the  laws  of  nations,  which  forbids  us  to 
cast  off  offensive  members  of  society.  A; foreign  state,  it  is 
true,  is  not  bound  to  receive  and  entertain  them;  and  if  they 
forbid  it,  his  entry  into  their  territory  is  a  violation  of  their 
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lawSy  bat  one  for  which  he  alone  is  responsible.  The  sabstitu* 
lion  of  banishment  for  death  is  practiced  by  all  nations;  of 
which  the  late  revolutions  in  Europe,  and  the  disaffections  in 
Ireland,  furnish  many,  and  some  illustrious  examples;  and  in 
mercy  to  mankind,  it  is  hoped  there  will  still  remain,  some- 
where or  other,  a  shelter  for  the  oppressed,  although  the  unde- 
eerving  may  also  find  a  refuge  there. 

The  second  ground  of  the  motion  denies  that  the  courts  pos- 
sess the  power  to  aid  the  executive  in  enforcing  the  terms  of 
the  pardon,  and  therefore  it  is  contended  that  he  ought  to  be 
discharged.  Abstractly  this  proposition  is  correct;  for  there 
is  no  process  known  to  our  law  by  which  the  court  can  enforce 
the  condition  of  banishment,  or,  indeed,  any  other  which  the 
executive  might  impose.  From  its  very  nature,  the  thing  must 
be  done  or  submitted  to,  by  the  offender,  of  his  own  accord; 
and  this  objection  is  wide  of  the  mark  in  supposing  that  that  is 
now  the  subject  of  inquiry.  The  prisoner  has  been  legally 
convicted  of  a  crime  for  which  his  life  is  forfeited,  and  he 
was  called  on  to  show  why  the  sentence  of  death,  pronounced 
against  him,  should  not  be  carried  into  execution;  he  showed 
for  cause,  a  pardon  from  the  executive,  to  which  the  condition 
before  mentioned  is  annexed,  and  the  simple  question  is, 
whether  the  pardon  is,  or  is  not,  to  be  allowed.  ^ 

It  has  already  been  sufficiently  shown  that  the  terms  or  con- 
ditions of  the  pardon  are  lawful,  and,  therefore,  binding  on  the 
prisoner,  and  that  his  returning  to  the  state  was  a  violation  of 
them ;  and  the  question  now  is  as  to  the  consequences.  For 
the  prisoner,  it  is  said  that  the  pardon  took  effect  from  his  ac- 
ceptance, and  the  breach  of  the  condition,  in  returning  again 
to  this  state,  constitutes  the  only  offense,  if  that  be  one,  for 
which  he  is  answerable;  and  on  the  other  hand,  it  is  said  that 
the  violation  of  the  condition  rendered  it  null  and  void,  and  left 
the  conviction  and  sentence  in  full  operation  against  him;  and 
this  leads  to  the  consideration  of  the  effect  of  the  terms  on 
which  this  pardon  was  granted.  Every  condition  to  a  grant, 
wheiher  it  be  precedent  or  subsequent,  operates  to  invest  the 
grantee  with  the  thing  granted,  and  leaves  the  condition  exec- 
utory or  as  a  defeasance  on  the  non-performance  of  the  condi- 
tion; and  it  would  seem  that  in  the  construction  of  the  grant  of 
a  private  person,  express  words  of  limitation  or  reservation  are 
necessary  to  prevent  the  investiture.  But  a  different  rule  pre- 
vails in  the  interpretation  of  a  grant  from  the  king.  On  this 
vabject  Lord  Coke  remarks:  "  If  a  man  maketh  a  feoffment  in 
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fee,  ad  fodmdum^  or  fadendo^  or  ea  inientUme^  or  ad  effedum^ 
or  ad  proposUum,  that  the  feoffee  shall  do,  or  not  do,  sach  an 
act,  none  of  these  words  make  the  state  in  the  land  conditional, 
for  in  judgment  of  law  they  are  no  words  of  condition;  and  so 
it  was  resolved,  Hill,  18  £liz.  in  Com.  Banc,  in  the  case  of  a 
common  person;  but  in  the  case  of  the  king,  the  said,  or  the 
like  words,  do  create  a  condition;  and  so  it  is  in  the  case  of  a 
will  of  a  common  person,  which  case  I  myself  heard  and  ob- 
served:" Co.  Lit.  204  a.  And  the  reason  of  this  distinction, 
particularly  as  applied  to  a  pardon,  or  the  will  of  a  private  per* 
son,  and  in  this  respect  they  are  analogous,  will  be  found  in  the 
circumstance  that  neither  the  person  pardoned,  nor  the  l^;atee, 
is  bound  to  accept,  nor  is  there  any  means  of  enforcing  the 
condition.  To  entitle  them  to  take  the  benefit  intended,  they 
must  perform  the  condition  annexed  to  it;  for  that  is  the  only 
conclusive  evidence  of  their  assent.  According  to  this  rule,  the 
prisoner's  violation  of  the  terms  of  the  pardon,  in  returning  to 
this  state,  operated  as  a  defeasance,  and  left  the  sentence  in  full 
operation  against  him. 

In  connection  with  this  subject,  the  case  of  I%e  King  ▼.  MiJkr, 
2  W.  Bl.  797,  was  relied  on,  as  showing  that  a  violation  of  the 
condition  of  a  x>ardon  is  the  subject  of  a  new  prosecution;  from 
whence  it  is  concluded  that  the  prisoner  could  not  be  remitted 
to  his  former  sentence.  But  that  indictment  was  evidently 
founded  on  some  of  the  many  English  statutes  regulating  that 
subject,  some  of  which  impose  additional  penalties;  for  there 
is  no  rule  of  the  common  law  on  which  such  a  prosecution  could 
be  supported.  On  the  contrary,  it  would  seem  to  be  a  fair  in- 
ference from  the  case  of  The  King  v.  Madan^  1  Leach,  263,^  thai 
a  new  indictment  was  not  necessary;  for  although  the  precise 
point  was  not  decided,  the  difficulty  did  not  arise  out  of  the 
question  whether  the  prisoner  should  be  remitted  to  his  former 
sentence,  but  whether  the  old  offense  was  not  merged  in  the 
new  offense,  created  by  statute,  of  returning  from  transporta- 
tion. It  is,  however,  expressly  laid  down  by  Sergeant  Haw- 
kins, that,  when  a  condition  is  annexed,  the  validity  of  the  par- 
don depends  on  its  performance:  2  Hawk.  P.  C.  2d4  c.  73» 
sec.  45.  The  case  of  The  State  v.  Mary  FaUer,  1  McC.  178,  is 
directly  in  point  as  to  the  preceding  questions;  for  notwith- 
standing the  effort  of  counsel  to  distinguish  them,  the  cases  ara 
substantially  the  same;  and  I  have  been  induced  to  enter  upon 
the  consideration  of  the  subject  again,  merely  on  account  of  ita 

1.    1  LMCh.  32S. 
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iin2:>ortance  to  the  prisoner,  and  its  involving  the  construction 
of  a  power  conferred  bj  the  constitution,  every  provision  of 
which  should  be  carefully  preserved  and  well  understood. 

The  third  and  only  remaining  question  is,  whether  the  pris- 
oner is  entitled  to  be  discharged,  in  cousequence  of  having 
been  illegally  arrested  in  North  Carolina,  and  brought  into  this 
Btaie.  The  pursuit  of  the  prisoner  into  North  Carolina,  and 
his  arrest  there,  was  certainly  a  violation  of  the  sovereignty  of 
that  state,  and  was  an  act  which  can  not  be  commended.  But 
that  was  not  the  act  of  the  state,  but  of  a  few  of  its  citizens; 
for  which  the  constitution  of  the  United  States  has  provided  a 
reparation.  It  gives  the  governor  of  that  state  the  right  to  de- 
mand them  of  the  governor  of  this,  and  imposes  on  the  latter 
the  obligation  to  surrender  them;  but  until  it  is  refused,  there 
can  be  no  cause  of  complaint.  And  supposing  it  otherwise, 
and  that  the  outrage  furnishes  just  cause  of  complaint,  or  that 
North  Carolina  had  declared  war  against  us,  how  can  the  court 
know  that  the  restoration  of  the  prisoner  would  appease  her  ? 
Or  if  it  did,  by  what  process  would  the  court  send  him  there? 
All  that  we  could  do  would  be  to  set  him  at  liberty,  without  the 
certainty  of  his  returning. 

The  arguments  in  support  of  this  position  have  assumed  that 
the  prisoner  was  a  citizen  of  North  Carolina;  but  that,  if  it  even 
were  material,  is  not  true  in  point  of  fact.  He  had  resided 
there,  it  is  true,  for  several  years;  but  immediately  previous  to 
his  arrest,  he  was  a  resident  in  this  state,  and  fled,  in  all  proba- 
bility, for  the  purpose  of  avoiding  it.  The  case,  then,  is  this: 
A  felon  convict  flies  into  North  Carolina,  to  avoid  the  execution 
of  bis  sentence,  and  is  pursued  and  brought  back;  and  although 
the  manner  of  doing  it  was  illegal,  the  thing  was  in  itself  right, 
and  exactly  what  North  Carolina  was  bound  to  do,  if  it  had  been 
properly  required.  Under  these  circumstances,  it  is  not  to  be 
supposed  that  the  measure  of  reparation,  which  she  would  de- 
mand, would  be  very  exorbitant.  But  however  that  matter 
may  be,  it  does  not  come  within  the  control  of  the  court,  but 
belongs  to  the  executive  department  of  the  government.  The 
prisoner  is  an  o£Eender  against  our  laws;  and  to  them  he  owes 
atonement. 

Motion  refused. 


GoxDmoNAL  Pabdov. — ^The  principal  case  is  a  leading  one  upon  these 
qaestions:  1.  Has  the  ezecntive  the  power  to  grant  a  conditional  pardon! 
and  if  so,  2.  What  legal  consequences  follow  if  the  person  pardoned  refuses 
to  accept  the  condition,  or  after  accepting  it,  fails  to  comply  therewith?   The 
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Mithorities  now  seem  to  concede  tn«t  the  p^^wer  to  pardon  indades  the  power 
to  annex  a  condition  to  snch  pardon;  and  farther,  that  the  failare  to  accept  the 
condition,  or  to  comply  with  it,  when  accepted,  rendera  the  pardon  inopera- 
tive  and  void,  and  the  criminal  liable  to  the  same  pnniahment  to  which  he 
had  been  sentenced  when  the  pardon  was  granted:  People  v.  Potter^  1  Barker, 
47;  S.  C,  N.  Y.  Leg.  Oba.  177;  ExparU  Wm,  WelU,  18  How.  U.  S.  314;  a. 
S.  ▼.  WiUoti,  7  Pet  150;  State  ▼.  Fuller,  I  McCord,  178;  State  y.  Addimgttm, 
2  BaL  Law  516.  "  The  governor  maj  annex  to  a  pardon  any  condition  pre- 
cedent or  sabseqaent  not  forbidden  by  law,  and  it  liee  apon  the  grMitea  to 
perform  the  condition.  If  he  does  not,  in  the  case  of  a  condition  precedent, 
the  pardon  does  not  take  effect;  in  case  of  a  condition  sabseqaent,  the  pardon 
becomes  noil;  and  if  the  condition  is  not  performed,  the  mjgiiial  sentence 
remains  in  fall  vigor,  and  may  be  carried  into  effoct:^  Flaiveff*  eose^  8  Watts 
It  a  199. 


Bell  v.  Nealy. 

[1  BAiLnfs  Law.  8U.] 

DowsBy  Whbv  Wdx  BAKnim  or.— A  wife  who  elopes  from  bar  hasbuid 
and  lives  in  adnltery,  is  barred  of  her  dower;  and  if  she  is  eonpeDed  to 
leave  her  husband,  bat  refoses  to  retam  when  he  offeis  to  take  her  back, 
and  she  afterwards  lives  in  adnltery,  she  is  barred  of  dower. 

Ths  Fact  aw  Advuxbet  hat  u  Tbikd  on  the  widow's  applioation  for 
dower. 


DowKB  to  recoYer  the  wife's  dower  in  lands  of  which  her  first 
husband,  Joel  Sims,  had  been  seised  in  his  life-time  and  which 
were  now  in  the  possession  of  the  defendant.  The  defendant 
pleaded  n^unques  aeiaie  que  dower;  n'unques  aocoupleB  en  loyaie 
nuUrvmonie;  and  that  the  wife  had  eloped  and  liyed  in  adoltezy 
during  the  life  of  the  husband.  Issue  was  taken  on  all  the  pleas. 
At  the  trial  the  only  question  was  upon  the  third  issue.  It  ap- 
peared in  evidence  that  the  wife  was  compelled  by  the  husband's 
ill-treatment  to  leare  him;  but  that  he  afterwards  frequentlj 
solicited  her  to  return  and  lire  with  him,  which  she  refused  to  do, 
saying  that  she  never  liked  him.  A  year  or  two  after  he  manied 
another  woman,  and  she  married  a  man  named  Qraham,  with 
whom  she  cohabited  daring  the  life  of  her  first  husband.  Alter 
the  death  of  both  of  them  she  married  her  present  husband. 
The  judge  was  of  opinion  that  she  was  barred  of  her  dower  by 
the  Stat.  Westm.  2,  13  Edw.  I.,  c.  34,  which  has  been  expressly 
made  of  force  in  this  state:  "  If  a  wife  willingly  leare  her  hus- 
band and  go  away,  and  continue  with  her  adrouterer,  she  shall 
be  barred  forerer  of  action  to  demand  her  dower,  that  she  ought 
to  have  of  her  husband's  lands,  if  she  be  convict  thereupon, 
except  that  her  husband  willingly,  and  without  coercion  of  the 
church,  reconcile  her,  and  suffer  her  to  dwell  with  him;  in 
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which  case  she  shall  be  restored  to  her  action."    That  it  was 
clear,  on  authority,  that  although  her  departure  had  been  com- 
pulsory, if  she  voluntarily  remain  with  her  adulterer,  when  the 
husband  is  willing  to  take  her  back,  she  is  barred  by  the  stat- 
ute.    Thus  it  is  laid  down  in  2  Bac.  Abr.  384,  Dower,  F:  "Al- 
though she  does  not  go  away  sponle  sua,  but  is  taken  against 
her  will,  yet  if  after  she  consents  and  remains  with  the  adulterer, 
she  shall  lose  her  dower;  for  the  remaining  with  him  without 
reconciliation  is  the  bar  of  the  dower,  and  not  the  manner  of 
her  goiug  away."    And  on  the  same  page:  *'If  a  woman  be 
ravished,  and  remain  with  the  ravisher  against  her  will,  she 
shall  not  lose  her  dower;  but  if  after  such  ravishment  she  con- 
sent to  remain  with  him  she  shall  lose  it;  so  if  she  voluntarily 
go  away  from  her  husband,  though  she  remain  all  her  life-time 
with  the  adulterer  against  her  will,  or  if  she  remain  not  with 
him,  but  he  turn  her  away,  yet  she  shall  lose  her  dower."   And 
in  a  subsequent  passage:  "  If  a  man  grants  his  wife,  with  her 
goods,  to  another,  and  she  lives  with  the  grantee  all  the  life- 
time of  the  husband,  yet  she  shall  lose  her  dower,  by  reason  of 
living  with  him  in  adultery.   And  where  such  grant  was  pleaded, 
it  was  holden:  1.  That  the  grant  was  void;  2.  That  it  did  not 
amount  to  a  license;  or,  if  it  did,  that  it  was  void;  and,  8.  That 
after  the  elopement  there  shall  be  no  averment  admitted  quod 
nonfuU  aduUerium,  though  the  grantee  and  the  woman  married 
after  the  husband's  death."  In  this  case  the  cohabitation  of  the 
wife  with  Graham  was  no  less  adultery  because  they  had  gone 
through  the  form  of  a  marriage  ceremony;  and  she  was,  there- 
fore, barred  of  her  dower.     The  jury  found  for  the  defendant, 
and  the  demandants  moved  to  set  aside  the  verdict  on  the 
ground  of  misdirection. 

Caldwell,  for  the  motion. 

ThoTMorif  contra. 

By  Court,  Johnson,  J.  The  court  concurs  with  the  presiding 
judge,  for  the  reasons  he  has  given  on  all  the  questions  he  has 
discussed.  But  it  has  been  suggested  here,  and  perhaps  for 
the  first  time,  that  under  the  provisions  of  the  statute,  to  bar 
the  wife  of  her  dower,  she  must  stand  convict  of  the  adultery, 
and  that  proof  of  the  fact  could  not  be  given  in  evidence  in  a 
suit  at  law  for  dower.  This,  it  will  be  recollected,  is  an  English 
statute,  made  of  force  in  thjs  state.  In  that  country,  the  spir- 
itual courts  have  exclusive  jurisdiction  of  questions  of  adultery^ 
and  I  am  not  prepared  to  say,  nor  is  it  necessary  to  the  investi-* 
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gatioQ  of  the  question  now  made,  that  nothing  short  of  a  con- 
viction of  the  wife  for  the  offense  could  have  been  pleaded  in 
bar  to  her  right  of  dower.  But  we  have  no  ecclesiastical  court 
here,  nor  any  other  tribunal  possessing  immediate  jurisdiction 
over  the  subject;  and  unless  the  courts  of  law  can  try  the  fact 
when,  as  in  this  case,  it  arises  collaterally,  it  never  can  be  tried. 
Now,  when  the  legislature  incorporated  this  statute  into  our 
laws,  it  was  certainly  intended  to  give  it  some  effect,  and  if,  as 
this  argument  supposes,  the  courts  of  law  are  incompetent  to 
try  it,  this  intention  would  be  defeated.  Of  necessity,  there- 
fore, it  must  be  tried  in  this  way. 
Motion  refused. 


Adoltert  as  a  Bab  to  Dowsb. — ^The  priooipal  oaie  is  eited  with  appar- 

eot  approval  in  Reel  v.  Uldert  62  Pa.  St.  316.    In  the  last-named  caee^  the 

plaintiff,  Amelia  Elder,  had  intermarried  with  John  Elder,  in  November, 

1841,  who  about  two  weeks  later  abandoned  her  and  went  to  Tennessee  and 

remained  about  twelve  years.    His  wife  gave  birth  to  a  daughter  soon  after 

her  abandonment,  and  about  six  years  later  had  a  child  by  some  other  man  in 

Pennsylvania.    In  1867  she  brought  an  action  of  dower  tinde  nihil  habet, 

against  John  Reel,  the  vendee  of  a  farm  which  formerly  belonged  to  her 

husband,  John  Elder.    The  court,  Sharswood,  J.,  delivering  the  opinion,  thus 

disposed  of  the  claim,  that  she  was  barred  from  maintaining  the  action  by 

reason  of  her  having  committed  adultery:    '*At  common  law,  adultery  was 

no  bar  of  dower;  for,  says  Lord  Coke,  '  It  is  necessary  that  the  marriage  do 

continue,  for  if  that  be  dissolved,  the  dower  ceases,  abi  nullum  nuUrimanktm, 

ibi  nuUa  dos.    But  this  is  to  be  understood  where  the  husband  and  wife  are 

divorced  a  vinculo  matrimonii,  as  in  case  of  precontract,  oonsangoinity, 

affinity,  etc.,  and  not  a  mensa  et  thoro,  only  for  adultery:'    Co.  Lit.  32;  a;  2 

Inst.  435;  Sir  William  Grant  in  Seagrave  v.  Stagraoe^  13  Vea.  443;  Brffon 

V.  Bachaeller,  6  B.  L  546.     But  the  law  was  changed  in  this  respect  by  the 

Statute  of  Westminster,  13  Edw.  I.,  st.  1.  c.  34  (Bob.  Dig.  188),  by  which 

it  was  provided,  '  that  if  a  wife  willingly  leave  her  husband  and  continue 

with  her  avouterer,  she  shall  be  barred  forever  of  action  to  demand  her 

dower  that  she  ought  to  have  of  her  husband's  lands,  if  she  be  convicted 

thereupon,  except  that  her  husband  willingly,  and  without  coercion  of  the 

church,  reconcile  her  and  suffer  her  to  dwell  with  him;  in  which  case  she 

shall  be  restored  to  action.'    As  well  by  the  express  words  of  this  statute  as 

the  uniform  construction  put  upon  it  by  the  courts,  elopement,  or,  perhaps, 

to  speak  more  accurately,  a  voluntary  separation,  or  departure  by  the  wife 

from  her  husband,  as  well  as  adultery,  is  necessary  to  make  the  bar  complete: 

Co.  Lit.  32,  b;  2  Inst  435.     It  is  true  that  this  elopement  need  not  be  with 

the  adulterer,  for  even  where  there  has  been  a  voluntary  separation  by  mn* 

tnal  agreement,  the  statute  applies:    HetJaington  v.  Oraham,  6  fiing.  135. 

It  is  still  necessary,  however,  that  she  should  have  separated  herself  from 

him  sporUe — willingly.     The  provision  of  the  statute  is  comprehended  shortly, 

as  Lord  Coke  tells  us,  in  two  hexameters: 

Sponte  virum  mulier  fngiens  et  adultera  facta, 
Dote  sua  careat,  nisi  sponsi  sponte  retracta: 

Or^en  v.  Harvey,  Roll.  Abr.  680;  Bac.  Abr.,  tit*  Dower,  F.;  SUgaU  v.  StegaU, 

2  Brock.  259;  Cogswell  v.  Tibbetts,  3  N.  H.  41;  Shaffer  v.  BidiardMn,  27Ind. 
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122;  WaUer  ▼.  Jordam,  18  LmdeU,  861;  BeU  ▼.  Nwfy,  1  BaOey,  8.  C.  312. 
Now  th«rd  was  not  only  no  evidenoe  that  the  plaintiff  had  will^ly  left  her 
hoaband,  hat  the  proof  waa  direot,  poaitiTe,  and  nnoontiadiotad»  that  he  had 
deaerted  her.  He  did  not  reqnaat  her  to  go  with  him,  nor  aren  inform  her  of 
hia  intention.  He  left  her  clandeatinely,  on  the  falae  pretenae  that  he  waa 
going  a-gnnnin^  and  waa  abaent  for  aeyeral  yeara.  Hia  own  crime  of  nn- 
f aithfnlneaa  to  hia  marriage  Towa  expoaed  her  to  aednotion,  and  that  ahe  fell 
waa  aa  mneh  hia  fanlt  aa  hera.  The  indnatry  and  seal  of  the  pbdntiiTa  ooon- 
aal  haa  foond  a  oaae  in  pointy  dadded  in  the  common  pleaa  of  upper  Canada: 
Graham  ▼.  Law,9  Jonea,  810;  bat  it  reqoired  no  anthcrity  to  aoatain  ao plain 

a  poaition:''    Seel  ▼.  Elder,  02  Pa.  St.  816L 
Am,  I>ao.  ToL. 
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Adams  v.  Hall. 

Worn  JoniT  Jjuuxr  IXun  vr  Doos  owned  by  MpanAt  owatn,  an 
tiwijMM  aipiimt  taoh  owners  will  not  lie. 

Thbspabs.  Plaintiff  declared  against  the  defendants  jointly 
that  two  dogs  of  the  defendants  worried  and  killed  the  plaint- 
iff's sheep.  The  action  was  broaght  under  the  statute  as  quoted 
in  the  opinion.  Plea,  not  guilty,  and  issue  to  the  country.  It 
appearing  that  the  defendants  were  not  the  joint  owners  of  the 
dogs,  but  that  Hall  was  the  separate  owner  of  one  of  them,  and 
Cootwire  of  the  other,  a  nonsuit  was  ordered.  Exceptions  were 
taken,  and  the  cause  was  remoTcd  to  this  court  for  a  hearing 
upon  the  exceptions,  accompanied  with  a  motion  io  set  aside 
the  nonsuit,  and  for  a  new  trial. 

JBen,  for  the  plaintiff,  in  support  of  the  action,  cited  Oovei 
T.  Badnidge,  8  East,  62;  2  Saund.  117,  c;  Sex  t.  Clark,  Cowp. 
612. 

J.  0.  Thompmm,  contra. 

By  Court,  HuTGHnraoir,  J.  If  the  testimony  adduced  by  the 
plaintiff  on  trial  was  of  a  character  adapted  to  the  issue,  so 
that  gaining  credit  with  the  jury,  it  would  entitle  the  plaintiff 
to  a  Tcrdict,  then  the  nonsuit  must  be  set  aside,  and  a  new  trial 
granted.    If  otherwise,  the  nonsuit  must  stand. 

The  section  of  the  statute  upon  which  this  action  is  founded, 
reads  as  follows,  to  wit:  ''If  any  sheep  shall  be  worried, 
wounded,  or  killed  by  any  dog  or  dogs  within  this  state,  the 
owner  or  keeper  of  such  dog  or  dogs  shall  pay  to  the  owner  or 
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owners  of  sach  sheep,  so  worried,  wounded,  or  killed,  just  dam- 
ages, to  be  recotered  by  action  of  trespass,  founded  on  this 
statute,  together  with  costs,  before  auj  court  proi>er  to  try  the 
same."  As  this  action  would  not  lie  at  all  for  the  mere  act  of 
the  dogs  without  the  act  was  procured  or  occasioned  by  the  de- 
fendants, but  the  action  must  have  been  case,  alleging  that  the 
dogs  were  accustomed  to  bite,  and  that  known  to  the  defend- 
ants,  it  becomes  important  to  ascertain  upon  what  the  liability 
depends,  but  the  express  proTisions  of  the  statute.  And  it  ap- 
pears Tery  plain  that  two  things  must  concur  to  render  any 
man  liable  to  this  action  of  trespass:  1.  There  must  haye  been 
a  worrying,  wounding,  or  killing  of  sheep,  or  of  a  sheep,  by 
some  dog  or  dogs;  and,  2.  The  man  charged  with  the  payment 
of  the  damage  must  be  either  the  owner  or  keeper  of  the  dog 
or  dogs  that  do  the  mischief.  This  is  correct  and  proper;  for 
men  who  own  or  keep  and  have  the  care  of  dogs  should  own 
and  keep  such  as  will  not  do  mischief  of  this  kind,  or  so  keep 
and  take  care  of  them  as  wholly  to  preyent  such  mischief. 
Being  owner  or  keeper  has  an  equal  tendency  to  create  the 
liability. 

The  defendants  in  this  case  are  charged  as  being  owners 
of  the  two  dogs  that  acted  together  in  killing  ihe  plaintiff's 
sheep.  But  it  came  out  in  testimony  that  they  were  not  joint 
owners,  but  each  owned  separately.  Hall  was  under  no  obliga- 
tion to  keep  the  other  defendant's  dog  from  killing  sheep;  nor 
vice  vena.  Then  shall  each  become  liable  for  the  injury  done 
by  the  other's  dog,  merely  because  the  dogs,  without  the  knowl- 
edge or  consent  of  the  owners,  did  the  mischief  in  company  ? 
We  think  not.  If  two  men  having  separate  servants,  separately 
send  them  to  do.  one  and  the  same  thing,  and  they,  in  doing  it, 
occasion  an  injury  to  any  one,  for  which  their  masters  would  be 
liable,  they  would  be  jointly  liable,  by  reason  of  their  sending 
them  to  a(  t  jointly.  But  they  would  not  be  liable  either  jointly 
or  seyerally  for  trespasses  done  by  their  servants  when  not  in 
their  masters'  business.  Nor  would  they  be  jointly  liable  if  the 
servants  had  been  sent  each  to  do  his  master's  separate  busi- 
ness. If  they  were  to  be  charged  otherwise  than  thus,  by 
reason  of  any  express  statute,  they  must  be  brought  within  the 
express  provisions  of  such  statute. 

At  common  law  a  man  may  keep  a  dog  or  dogs  with  im- 
punity, so  long  as  he  does  not  know  that  they  are  accustomed 
to  bite  or  do  mischief.  If  he  keep  them  after  he  possesses 
such  knowledge,  he  is  liable  for  the  consequences  in  an  action 
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on  the  case.  If  two  were  pertnen  in  the  keeping  of  the  dog  or 
dogs  thus  accustomed  to  bite,  with  their  knowledge,  they  would 
be  jointlj  liable.  Bat  an  action  of  trespass  is  here  farooght, 
not  for  damage  which  the  defendants  did  bj  setting  their  dogs 
to  worry  the  plaintiff's  sheep,  bnt  for  the  wonying  and  killing 
by  the  dogs,  without  any  blame  on  the  part  of  the  defendants. 
The  action  is  brought  upon  the  statute,  and  would  not  lie  at 
the  common  law;  nor  can  it  be  sustained,  unless  the  defendants 
are  brought  within  the  provisions  of  the  statute.  They  are 
charged  with  being  owners  of  these  dogs.  And  the  ehaige  Is 
well  enough;  for  they  might  be  joint  owners.  But  the  chaige 
is  uot  maintained  by  showing  each  to  be  the  separate  owner  of 
one  dog.  Nor  is  this  a  case  in  which  one  might  be  charged  and 
the  other  not.  There  is  no  rule  of  law  to  fasten  the  liability 
upon  either  in  preference  to  the  other.  They  both  stand  alike 
in  eyery  respect.  Either,  sued  separately,  might  be  liable  for 
the  chaige;  that  he  was  owner  of  the  dogs  would  be  true  as  to  one 
at  least,  and  that  would  render  him  liable  for  the  injury.  Bat 
the  charge;  that  both  were  owners  of  the  dogs  was  not  proTed 
by  the  plaintiff's  testimony,  allowing  it  all  to  be  true. 

The  case  cited  from  2  Conn.*  is  exactly  and  fully  in  point  to 
support  this  nonsuit.  While  the  non-importation  act  of  the 
United  States  was  in  force,  it  rendered  the  owner  of  goods  im* 
ported  liable  to  pay  to  the  United  States  three  times  their  Tslue. 
It  was  vezy  common  for  the  same  Tessel  or  Tehide  to  bring  at 
the  same  time  many  packages,  of  which  each  had  a  separate 
owner,  who,  of  course,  forfeited  the  treble  Talue.  But  it  was 
noTer  supposed  that  all  those  separate  owners  could  be  made 
jointly  liable  for  the  treble  Talue  of  all  these  goods;  nor  could 
such  an  action  OTer  have  lived  through  any  court.  This  is  the 
Tery  case  before  us.  In  designating  the  person  liable,  in  either 
case,  we  must  find  the  owner.  If  we  would  charge  more  than 
one  defendant,  we  must  find  joint  owners.  Ab  the  plaintiff  has 
not  done  this,  the  judgment  of  nonsuit  must  be  affirmed,  with 
cost. 

« 

Joisrr  LxABUJTT  cax  vot  Abiss  where  aa  injuy  it  done  by  •*^"*^^* 
r.  jmad  by  difierant  pencyni.  There  miiet  be  «  joint  interert  in  the  M»im^i«^ 
■or  concert  in  their  nse  and  management,  or  there  can  be  no  joint  recovery 
for  the  damages  occasioned  by  them.  On  this  point  the  principal  caae  has 
been  repeatedly  followed  and  approTod:  Teaui  t.  AUaeamderp  68  DL  263; 
ParUkkdmer  v.  Van  Orden,  20  Barb.  479;  Van  SUaUmrt^  ▼.  TofiHU,  17 
Wend.  502;  Anehmmi^  ▼.  Ham,  1  Benio.  601;  J>enmif  r.  Ccrrdk  9  LmL  7t) 
JAttUSekmylkiU  K.  Co.  r.  RichanU.  67  Pa.  St  147. 

1.  AwmU  t.  l^MOMon,  a  Oonn.  90S. 
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Williams  v.  Hicks. 

[2  YMMMOtrt,  86.] 

Eyidbnce  that  an  ImrxNTZON  was  Useless,  and  of  no  vilue,  oan  not  btf 
given  under  the  general  iaane  pleaded  to  an  action  on  a  promiaaory  note 
given  for  a  certain  patent  right  of  the  payee. 

Faub  Refbbsbntations  bt  a  Vendor,  which  are  not  shown  to  have  in- 
duced the  purchase,  and  the  falsity  of  which  the  vendee  might  have  dis- 
covered with  diligence,  do  not  constitute  a  fraud  avoiding  a  promissory 
note  given  for  the  purchase  price. 

AoTiOH  by  an  indorsee  against  the  makers  of  a  promissory 
note.    Plea,  the  general  issue.    The  note  was  the  fourth  of 
fiye  similar  notes  given  by  the  defendants  to  one  Mixer  for  the 
purchase  of  his  patent  right  of  making,  using,  and  Tending 
saddles,  called  Mixer's  patent  spring  saddle.    The  defendants^ 
offered  to  prove  that,  as  an  inducement  to  the  purchase,  Mixer' 
falsely  represented  that  one  Hayes,  a  saddler,  had  offered  him  < 
three  hundred  dollars  for  the  right  to  use,  make,  and  vend  the  - 
saddle  in  the  three  upper  counties  of  this  state;  that  the  defend* 
ants  relied  upon  these  representations;  that  Mixer  also  repre- 
sented that  his  charge  for  a  license  for  making  his  saddles  was-* 
three  dollars  each;  that  this  representation  was  false.     This  e^-^ 
dence  was  admitted  against  the  plaintiff's  objection.    The  de-^ 
fendants  also  introduced  testimony  tending  to  prove  that  the 
first  three  notes  had  been  paid,  and  that  the  patent  was  useless, 
of  no  value,  and  a  vile  cheat. 

The  plaintiff  introduced  evidence  of  the  value  of  the  invention, 
and  also  testimony  tending  to  prove  that  after  the  note  was  in- 
dorsed, it  was  taken  by  the  indorsee  to  the  defendants,  one  of 
whom  said  it  was  good  and  would  be  paid  when  due.  The  jury 
were  instructed  that  if  the  representations  of  Mixer,  as  testi- 
fied to,  were  made  by  him,  and  were  false,  and  were  relied 
on  as  true,  they  constituted  a  fraud  and  deceit,  of  which  the 
defendants  might  avail  themselves;  that  the  only  effect  of  the 
statement  to  the  indorsee  would  be  to  show  that  the  defendants 
were  not  deceived  by  the  representations,  and  that  if  the  inven- 
tion was  useless  or  of  less  use  than  represented  by  Mixer,  the 
jury  should  consider  the  measures  resorted  to  by  him  to  induce 
the  defendants  to  purchase. 

Verdict  for  the  defendants,  and  motion  for  a  new  trial,  founded 
on  exceptions  to  the  instructions  to  the  jury. 

WiUiama  and  CoUamer,  for  the  plaintiff,  cited  1  Salk.  211; 
Vernon  v.  Eeyea,  4  Taunt.  488;  2  Stark.  Ev.  467,  note;  Anthon's 
N.  P.  87. 
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Hutchinson^  contra. 

By  Court,  Paddoos,  J.  The  defense  against  a  reooreiy  in 
this  case  appears  to  be,  first,  that  there  was  no  consideration  for 
the  giving  of  the  note  in  question  and  the  four  others,  the  patent 
right,  for  the  purchase  of  which  they  were  given  in  payment, 
being  useless  and  of  no  value  at  the  time  of  the  purchase;  and 
secondly,  that  Mixer,  the  vendor,  to  whom  the  notes  were  exe* 
cuted,  made  use  of  false  and  deceitful  representations  to  the 
defendants  at  the  time,  to  induce  them  to  purchase. 

The  plea  in  this  case  being  the  general  issue,  almost  every 
matter  may  be  given  in  evidence  under  it  which  goes  to  show 
that  the  plaintiff  had  no  cause  of  action  at  the  time  he  prayed 
out  his  writ;  for  the  action  being  founded  on  the  contract  or 
promise  of  the  defendant,  anything  which  disaffirms  the  obliga- 
tion of  the  contract  at  the  time  the  action  is  commenced,  goes 
io  the  gist  of  the  action:  Ghitty's  PL  465.  The  want  of  a  suffi- 
cient consideration  for  the  promise,  or  that  the  consideration 
had  failed  after  the  promise  was  made,  would  form  a  good  de- 
fense to  the  action,  the  evidence  of  which  would  be  admissiUe 
under  this  plea:  SUl  v.  Bood^  15  Johns.  230. 

But  the  law  seems  to  be  well  settled  that  a  partial  failure  of 
the  consideration  for  a  promise  can  not  be  set  up  as  a  defense 
in  a  suit  brought  upon  it,  under  the  issue  of  non  OMwmpmt^  and 
more  especially  where  the  suit  is  upon  a  promissory  note;  for  it 
would  operate  as  a  constant  source  of  surprise  upon  plaintiffs, 
against  which  they  would  not  be  prepared  to  defend:  5iQ  v.  Baod; 
Ibrnpfe  V.  Jfeixiciblan,  2  New  Bep.  136;  Fammoorlh  v.  Oarrard^ 
1  Campb.  88;  Basten  v.  Butler,  7  East,  479,^  and  Brawn  v.  Davis, 
in  n.'  How  much  weight  the  jury  gave  to  the  testimony  gvreak 
in  the  trial  **  that  the  patent  was  useless,  and  of  no  value,  and  a 
vile  cheat,"  under  the  instructions  of  the  court,  ''  that  if  they 
found  the  patent  to  be  of  no  value,  or  that  the  discovery  was  no 
improvement,  or  a  much  less  improvement  than  represented," 
etc. ,  we  can  not  tell,  other  than  it  gave  to  the  jury  great  lati* 
tude.  The  difference  in  profit  between  making  saddles  upon 
Mixer's  plan,  or  in  the  ordinary  method,  was  not  what  the  de- 
fendants purchased;  but  it  was  the  right  of  using  aud  improv- 
ing Mixer's  patent,  or,  in  other  words,  a  license  to  make  saddles 
after  the  manner  and  fashion  described  in  his  letters  patent, 
and  whether  the  discovery  was  valuable,  or  an  improvement,  or 
not,  whether  profit  or  loss  would  be  the  fruit  of  making  sad- 
dles according  to  it,  cau  not  affect  the  consideration  of  the  notes 
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given,  as  it  is  a  naked  purchase.  It  would  be  a  different  ques- 
tion had  the  patent  been  vacated  or  overturned;  at  least,  there 
would  be  some  grounds  upon  which  the  defendants  could  make 
a  claim  upon  Miser  for  such  proportion  of  the  sum  paid  as  the 
time  they  then  had  the  right  of  using  it  by  the  contract  bore  to 
the  time  they  had  actually  improved  it;  which  would  be  accord- 
ing to  the  decision  in  Taylor  v.  Hare^  1  New  Bep.  260.  But  it 
ia  there  said,  that  in  Arkwright's  case,  though  it  was  vacated 
before  the  time  in  which  it  would  have  expired,  yet  no  money 
was  ever  recovered  back,  notwithstanding  large  sums  had  been 
paid  for  the  use  of  it«  We  are  next  to  see  if  any  fraud  was 
practiced  upon  the  defendants  by  Mixer,  which  led  them  into 
the  trade.  The  evidence  to  support  the  chaige  was,  **  that  Mixer, 
to  induce  them  to  purchase,  informed  them  that  Newton  Hayes, 
a  saddler  in  the  town  of  Burlington,  had  offered  him  three 
hundred  dollars  for  the  three  northern  counties  in  this  state," 
and  the  defendants  relied  upon  the  representation,  supposing  it 
to  be  true,  but  which  proved  to  be  false.  Also,  **  that  his  uni* 
form  price  for  license  to  make  said  saddles  was  three  dollars 
each,  and  that  he  had  sold  so  in  New  Hampshire,  which  was 
also  false." 

To  support  a  defense  upon  a  charge  of  fraud,  it  must  be  clearly 
alleged  to  have  been  committed  by  the  plaintiff,  and  a  damage 
resulting  from  such  fraud  to  the  defendants.  The  fraud  must 
consist  in  depriving  the  defendants  by  deceitful  means  of  some 
benefit  which  the  law  entitled  them  to  demand  or  expect:  Ver^ 
non  V.  iCsys,  12  Bast,  636.  Where  are  we  to  look,  in  this  case, 
for  either  the  fraud  practiced  upon  the  defendants  by  Mixer,  or 
damage  which  they  have  sustained  by  means  of  any  art  or  repre- 
sentation of  his  at  the  time  of  the  sale  ?  The  case  which  the 
parties  mutually  made  out,  and  have  presented  to  this  court,  as 
a  bill  of  exoeptions,  though  not  certified  as  such  from  the  court 
below,  does  not  instruct  us  whether  the  defendants  purchased 
any,  and  if  any,  what  portion  of  the  state  or  United  States,  of 
Mixer.  It  says,  ''  the  notes  were  given  by  the  defendants  for 
the  purchase  from  Mixer,  of  his  patent  right  for  making,  using, 
and  vending  saddles."  From  which  it  would  be  too  much  to  in- 
fer that  the  purchase  covered  either  the  three  northern  counties 
in  this  state,  or  the  state  of  New  Hampshire;  and  if  neither, 
how  they  have  sustained  any  damage  from  his  representations 
as  to  what  Hayes  would  give,  or  what  he  sold  privileges  for 
in  New  Hampshire,  we  are  left  to  conjecture. 

It  may  be  remarked,  too,  that  the  defendants  do  not  say  they 
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were  influenced  or  induced  by  his  representations  to  purchase 
of  him;  and  it  certainly  is  not  for  the  court  to  say  Uiat  they 
were.  Nothing  is  more  difficult  than  to  tell  the  moving  cause 
to  another  man's  action.  If  the  inducement  to  purchase  did 
not  proceed  from  the  representations,  then  the  damage  disap- 
pears at  once,  however  losing  their  bargain  may  have  been.  As 
it  respects  what  Miser  said  of  his  price  for  selling  licenses  for 
making  single  saddles,  and  that  he  had  sold  so  in  New  Hamp- 
shire, the  declaration,  if  it  can  amount  to  anything,  was  too 
general  to  admit  of  the  falsity  being  proved  by  showing  indi- 
vidual cases  of  sales  at  a  less  price;  for  had  he  sold  in  any  in- 
stances, or  in  any  part  of  the  state  of  New  Hampshire,  at  three 
^  dollars,  his  representation  would  haye  been  true. 

But  admitting  the  fact  that  the  defendants  did  purchase 
the  right  as  to  the  three  northern  counties,  and  that  he  made 
the  representation  of  Hayes'  offer,  and  that  his  uniform  price 
for  licenses  to  make  saddles  was  three  dollars  each,  and  he  sold 
so  in  New  Hampshire,  and  that  both  of  those  representations 
were  false;  according  to  a  rule  laid  down  by  Lord  Ellenborough^ 
in  Vernon  v.  Keys^  a  damage  must  result  from  such  false  repre- 
sentation in  order  to  constitute  a  fraud,  and  that  clearly  alleged; 
saying  that ''  the  patent  was  useless,  and  of  no  Talue,  and  a  vile 
cheat,"  is  not  sufficient;  all  that  might  have  been  true,  and  pei^ 
fectiy  understood  by  the  parties  at  the  time. 

This  case  compares  fully  in  principle  with  that  of  Vernon  t. 
iCsys,  which  was  first  decided  in  the  king's  bench  in  1810,  and 
afterwards  removed  into  the  exchequer  chamber,  and  decided 
again  in  1812,  both  courts  concurring  in  the  opinion  that  the 
misrepresentation  was  not  of  that  character  which  could  con- 
stitute a  fraud;  and  in  the  latter  court,  Mansfield,  0.  J.,  says: 
**  It  is  no  more  than  what  every  seller  in  this  town  does  ereiy  day, 
who  tells  every  falsehood  he  can  to  induce  a  buyer  to  purchase:" 
4  Taunt.  494. 

The  case  of  Bayley  v.  MerriU,  Oro.  Jac.  886,  is  also  in  point, 
which  is,  that  Merrill  contracted  with  Bayley  to  draw  a  load  of 
madder  a  certain  distance,  at  a  given  price,  affirming  that  the 
weight  was  but  eight  hundred-weight,  whereas  it  was  twenty- 
two  hundred-weight,  and  by  means  of  the  difference  he  sus- 
tained an  injury;  but  it  was  held  that  the  plaintiff  might  have 
weighed  his  load,  and  not  trusted  to  what  the  defendant  told 
him.  So  in  the  case  of  Harvey  y.  Young,  Yelv.  21,  the  defend- 
ant had  a  term  for  years,  and  in  a  treaty  with  the  plaintiff  for 
the  sale  of  it,  affirmed  that  it  was  worth  one  hundred  and  fifty 
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poands;  upon  which  the  plaintifif  gave  that  sum.  It  proved  to 
be  worth  but  one  hundred  pounds;  but  it  was  held  by  the  court 
to  be  but  the  bare  assertion  of  the  defendant,  and  it  was  the 
plaintiff's  follj  to  believe  him.  Also,  in  1  Boll.  Abr.  801,  pi. 
16:  "If  a  man,  having  a  term  for  years,  offers  to  sell  it  to  an- 
other, and  says  that  a  stranger  would  give  him  twenty  poands 
for  it;  by  means  of  which  assertion  the  other  buys  it,  when  in 
truth  he  was  never  offered  twenty  pounds  for  the  term;  though 
he  be  deceived  in  the  value,  yet  in  truth  no  action  on  the  case 
lies."  And  in  the  case  at  bar,  if  the  defendants  had  an  interest 
in  knowing  what  Newton  Hayes  had  offered  Mixer,  the  distance 
from  Bennington  to  Burlington  was  not  so  great,  but  that  they 
might  easily  have  applied  to  him  and  ascertained  the  truth; 
and  if  they  did  not,  it  was  their  own  folly  to  dispense  with 
that  which  common  prudence  required  they  should  have  done. 

The  court  are  not  able  to  determine  upon  what  the  jury 
founded  their  verdict;  whether  they  found  there  was  no  con- 
sideration for  the  note,  or  found  what  they  were  instructed 
would  be  a  fraud;  either  of  which  they  might  perhaps  have  found 
from  the  instructions  given  them  by  the  court,  if  the  same  has 
been  truly  reported  to  us  in  the  bill  of  exceptions.  The  court 
are  satisfied  that  the  declarations  of  Mixer,  at  the  time  the  con- 
tract was  entered  into,  were  not  such  as  the  law  will  declare  a 
fraud;  and  also,  that  the  instructions  given  to  the  jury  in  the 
court  below  were  erroneous;  and  that  the  judgment  of  the 
county  court  must  be  reversed,  and  a  new  trial  granted. 

Judgment  reversed. 

Fraud  in  Salb  or  Chattels. — ^This  subject  is  exuninad  at  length  in  the 
note  to  Emeraon  v.  Brigham,  6  Am.  Dea  117,  118. 

pRAUDULsarr  Repbesezttatiovs  on  Sale  or  Chattels  are  considered  in 
the  same  note. 

Fazlubb  or  CoNsmEBATiON  A8  A  DsFKirsE. — See  note  to  Le  Blanc  v. 
Sanf^akr,  13  Am.  Dec  878. 


Reed  v.  Shepaedson. 

[2  Vbbmoht,  190.] 

Oredttobs  or  the  Firm  have  no  Preference  in  Vermont  over  creditors 

of  individual  partners  in  attaching  the  property  of  the  firm. 
To  Attach  the  Pabtner':^  Interetf  in  the  Firm  Goods,  they  most  be 

taken  into  possession. 
OfXicsR  Taking  Firm  Goods  into  Possession  under  an  attachment  against 

an  individual  partner  is  not  liable  as  a  trespasser,  though  the  firm  be  in* 

solvent. 
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TaofiB.  The  defendant,  a  aheiil^  had  attached  an  nndividei 
half  of  certain  good%  the  pmpeity  of  Joae^  and  John  A.  Baa- 
oom,  partneiB  in  trade  at  the  aoit  of  a  ereditrar  of  John,  and 
had  aold  the  same  nnder  the  ezeeation  issued  upon  the  jodg- 
ment  recorered.  The  sheriff  had  moved  the  aitidea,  at  the 
time  of  the  attachment,  from  the  custody  of  the  firm,  and  had 
them  safely.  The  pUuntiffiB  claimed  aa  creditors  of  the  firm; 
Joseph,  John  having  absconded,  had  sold  the  artides  in  qoea- 
tion  to  the  plaintifls  sabseqoent  to  the  sttachment  hat  prior  to 
the  sale  on  ezeeation,  in  discharge  of  the  firm  indebtedness  to 
them.  The  sheriff  had  notice  of  the  plaintiffii*  claim  when  he 
sold,  bat  no  offer  of  indemnity  was  giren.  The  coort  in* 
strocted  the  jary  to  find  for  the  plaintifb  and  to  asnoos  the 
damages  at  the  valae  of  the  articles  withoat  regard  to  the  som 
they  broaght  at  the  execotion  sale.  Yerdiet  aecoidin^y.  Mo- 
tion for  a  new  trial  on  the  groand  of  misdirection  to  the  jmy. 

EOioi,  for  the  defendant. 

J,  PhdpB^  conira.  Partnership  fands  should  be  first  applied 
to  partnerdiip  debts:  1  OaL  843;  2  Johns.  280;  Amer.  Dig.  964. 
The  interest,  and  not  the  effects,  shoald  have  been  sold:  JSifitl* 
infuian  t.  Lyman,  D.  Chip.  438;  1  Swiff  s  IMg.  345;  2  Conn.  514. 
So  also  in  eqaity:  Swiff  s  Dig.  351.  Joseph  Baaoom  had  power 
to  sell  to  the  plaintifb  to  pay  a  partnership  debt:  Id.  341;  5 
Cranch,  289;  Day's  Dig.  397;  D.  Chip.  242. 

By  Court,  Hdtohihboh,  J.  The  principal  qaestion  which  we 
haye  to  decide  is,  whether  the  creditors  of  a  partnership  firm 
haTe  each  a  lien  upon  the  partnership  effects,  that  the  defendant 
is  liable  in  tort,  for  holding  and  selling  the  property  in  qaestion, 
upoc  an  execution  against  one  individual  of  the  partnership  f  I 
say  holding  and  selling;  for  the  plaintifEEi  bad  no  pretense  of 
title  to  this  particular  property,  till  long  after  the  defendant  at- 
tached the  same,  and  held  it  upon  his  writ. 

The  plaintiffs  claim  that  they,  as  creditors  of  the  firm  of  J.  and 
J.  A.  Bascom,  had  such  a  lien  upon  the  property,  which  was 
perfected  into  a  title  to  this  particular  property,  by  a  sale  to 
them  in  discharge  of  their  debts,  against  the  firm,  before  the 
defendant  sold  on  execution.  And  the  defendant  contends  that 
his  sale  was  an  official  duty,  giviog  effect  to  the  attachment  he 
made  before  the  purchase  by  the  plaintifls;  and  that  neither  his 
refusal  to  delirer  to  the  plaintiffs,  nor  his  sale  of  the  property, 
amounted  to  a  conversion.  He  also  denies  that  the  plaintifb 
could  acquire  auy  title  while  his  attachment  was  on  the  property. 
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There  seems  no  dispute  what  the  law  is  upon  this  subject  in 
England  and  some  of  the  neighboring  states;  at  least,  there  is 
none  among  the  members  of  the  court.  That  law  is,  as  we  un- 
derstand from  the  books,  that  the  creditors  of  a  partnership 
have  a  lien  upon  the  partnership  effects  of  their  debtors  in 
preference  to  the  creditors  of  the  individual  members  of  the 
firm.  They  have,  also,  the  right  to  pursue  the  individual  prop- 
erty in  common  with  the  creditors  of  the  separate  partners; 
while  the  creditors  of  the  separate  partners  have  no  right  against 
the  partnership  property,  only  to  take  the  interest  of  their 
debtor  in  the  firm,  after  the  partnership  is  closed,  and  that  in- 
terest ascertained.  It  is  understood,  this  interest  can  be  taken 
at  any  time  and  sold  for  what  it  will  fetch.  In  England,  this 
law  took  its  origin  from  the  same  policy  whence  originated 
the  bankrupt  system.  The  object  there  is  to  promote  trade;  in 
order  to  which  they  use  this  law  to  keep  up  the  credit  of  trading 
companies.  It  creates  a  monopoly  of  the  partnership  property 
in  favor  of  the  partnership  creditors. 

Aside  from  the  question  of  policy,  to  promote  some  natural 
interest,  there  is  no  more  reason  in  this  than  there  would  be  in 
giving  a  like  preference  to  the  creditors  of  the  individual  part* 
ners.  There  are  many  cases  of  partnerships  formed  by  indi* 
viduals  deeply  in  debt  for  the  property  they  severally  possess, 
and  which  is  worked  into  the  partnership  in  such  a  manner  as 
not  to  be  traced  by  the  prior  creditors,  and  yet  there  ought  to 
be  a  lien  upon  it  in  their  favor.  So,  there  may  be  cases  of  part- 
nerships formed  by  those  in  debt,  who  afterwards  receive  pro- 
perty for  the  partnership  on  credit,  which  may  go  to  pay  private 
debts  to  the  injury  of  the  partnership  creditors. 

This  action  is  probably  the  first  in  which  the  courts  in  this 
state  have  ever  been  called  upon  to  apply  the  law  under  which 
the  plaintiffs  claim.  The  argument  in  behalf  of  the  plaintiffs  is 
very  ingenious  to  induce  its  application  here,  and  to  exclude  the 
difficulties  heretofore  suggested  by  the  court.  One  difficulty, 
however,  yet' remains;  we  are  not  sufficiently  informed  how  the 
creditor  of  the  individual  partner  can  obtain  that  interest  in  the 
partnership  property,  to  which  it  is  conceded  he  has  a  right; 
namely  the  interest  of  his  debtor.  We  can  easily  conceive  how, 
in  England  and  New  York,  where  the  property  of  the  debtor  is 
holden  from  the  delivering  out  of  execution,  there  may  be  a  sale 
at  auction  of  this  interest,  because  the  execution  creates  a  lien 
without  any  visible  levy  and  removing  the  property.  We  are 
told  this  interest  is  sold  in  Connecticut,  and  t  be  purchaser  is  let 
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into  the  former  interest  of  the  debtor,  whateyer  that  may  even* 
toally  be.  Bat  how  the  property  is  guarded  against  sales  by  the 
debtor,  and  the  attachments  of  other  creditors,  between  the  le^y 
and  the  sale,  we  are  not  informed. 

In  this  state  we  have  no  method  of  attaching  goods  so  as  to 
avail  the  creditor,  but  to  take  them  and  keep  them  from  the 
debtor,  as  was  done  in  this  case.  There  is  no  such  thing  as  at- 
taching, or  levying  upon  the  debtor's  interest  in  the  goods,  and 
advertising  and  selling  the  same,  and  avoid  an  intermediate  sale 
by  the  debtor,  but  to  take  the  goods  themselves  from  his  cus- 
tody. Just  so  with  regard  to  the  attachments  of  other  creditors, 
who  might  have  any  right  to  attach.  If,  then,  the  officer,  tak- 
ing the  interest  of  the  individual  partner  in  the  only  way  in 
which  he  can  take  it  and  preserve  it  for  his  employer,  is  to  be 
considered  as  a  trespasser,  by  reason  of  such  taking,  or  his  sale 
is  to  be  considered  a  conversion,  when  the  partnership  creditors 
sue  him,  this  amounts  to  a  total  sequestering  of  the  partnership 
property,  not  only  to  the  use  of  the  partnership  creditors,  but 
to  the  partners  themselves,  as  against  the  creditors  of  the  indi- 
vidual partners.  A  decision  to  this  effect  would  be  going  great 
lengths,  while  our  statutes  give  to  the  creditors,  without  distinc- 
tion, the  most  unbounded  right  to  secure  their  debts  by  attach- 
ing the  goods  and  chattels  of  the  debtor,  excepting  only  some 
articles  of  necessary  use.  Upon  this  point  the  difficulties  under 
which  the  court  have  always  labored,  have  not  been  removed  by 
the  argument  of  the  plaintiff's  counsel.  We  seem  to  want  some 
statute,  prescribing  some  new  mode  of  keeping  property  safely 
during  the  fourteen  days  that  it  must,  by  law,  be  advertised  be- 
fore a  sale;  also,  during  the  pendency  of  a  suit  after  an  attach- 
ment; and,  without  this,  an  attachment  without  removal  would 
be  a  nullity. 

The  plaintiff's  counsel  cite  the  case  of  Pierce  v.  Jacieson,  6 
Mass.  242,  to  show  the  law  he  contends  for  to  have  been  adopted 
there.  In  compelling  the  sheriff  to  account  for  tbe  money 
raised  on  a  sale  of  partnership  goods,  the  court,  in  that  case, 
gave  a  preference  to  the  creditors  of  the  firm;  but  there  the  goods 
appear  to  have  been  levied  upon  and  sold,  as  were  these  by  this 
defendant.  The  sheriff  was  not  treated  as  a  trespasser  for  the 
taking  of  the  goods.  If  cases  of  this  kind  have  before  arisen 
in  this  state,  we  believe  none  have  been  litigated,  and  the 
practical  course  has  been  to  attach  the  undivided  moiety,  aa 
was  done  in  tiiis  case;  treating  the  property  as  holden  by  a  ten« 
ancy  in  common.    It  must  continue  to  be  so  treated,  or  we  can 
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not  attach  at  all,  till  ^the  legislature  interfere  and  make  some 
new  proTisioDS  for  rnch  a  case. 

This  furnishes  an  answer  to  that  part  of  the  argument  of 
plaintiff's  counsel,  which  supposes  the  partnership  property  to 
form  such  a  distinct  fund  as  to  be  intangible  by  the  creditors  of 
one  partner.  The  undivided  half  is  not  thus  intangible.  We  need 
not  now  decide  what  would  be  the  effect  of  a  proceeding  by  the 
partners,  or  either  of  them,  or  by  the  creditors  of  the  firm,  to 
bring  the  partnership  to  a  close,  and  appropriate  the  partner- 
ship property,  first,  to  pay  the  debts  due  from  the  finn,  in  pref- 
erence to  the  indiyidual  debts.  Such  a  proceeding  differs  much 
from  the  one  before  us,  which  treats  the  o£Soer  as  a  wrong-doer. 

But  it  is  urged  that  the  o£Scer  might  apply  to  chancery,  and 
compel  an  interpleader  to  ascertain  to  whom  the  property  be- 
longs. In  this  there  would  be  more  reason,  if  the  suit  sounded 
in  contract;  if  it  was  a  suit  for  the  money  raised  by  the  sale. 
But,  even  then,  we  would  not  force  the  o£Scer  into  a  contro- 
Tersy  that  might  outlive  his  office,  and  be  attended  with  great 
expense;  more  especially  would  we  not  do  it  under  circum- 
stances like  the  present,  and  let  his  success  in  this  action  of 
tort  depend  upon  the  result  of  that  collateral  controversy. 
The  parties  themselves  should  litigate  such  questions;  and  if 
an  officer  must  go  into  chancery,  let  him  be  drawn  in  as  defend- 
ant, and  not  driven  in  as  plaintiff.  If  the  plaintiffs  choose 
to  have  the  question  decided  in  equity,  they  might  bring  their 
bill,  and  enjoin  the  defendant  from  paying  over  the  money 
while  the  suit  is  depending.  The  case  cited  by  plaintiffs  from 
1  Boir.  is  not  in  point,  unless  we  first  decide  the  property  of 
the  firm  to  be  sequestered  out  of  the  reach  of  creditors  of  each 
partn'er.  That  was  a  case  under  the  bankrupt  laws,  and  was 
really  a  dispute  between  the  sheriffs  for  one  creditor,  and  the 
assignees  of  the  bankrupt,  for  the  body  of  the  creditors;  and 
it  resulted  in  a  clear  case  for  the  assignees;  for  the  act  of  bank- 
ruptcy was  committed  December  fourth,  the  judgment  and  execu- 
tion, and  delivery  of  the  same  to  the  defendants,  the  sheriffs  of 
London,  were  on  the  fifth,  the  commission  of  bankruptcy  on 
the  eighth,  and  the  assignment  was  the  same  day,  and  the  sale 
by  the  defendants  was  the  twenty-eighth.  By  the  bankrupt 
laws,  the  assignment  vests  the  property  in  the  assignees,  by  rela- 
tion,  at  the  time  of  the  act  of  bankruptcy.  Hence,  that  fund 
was  exclusive  in  the  hands  of  the  assignees.  Ab  we  decide  this 
property  to  be  not  so  sequestered  to  the  exclusive  use  of  the 
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creditors  of  the  firm,  there  is  nothing  in  that  case  that  can  gov- 
ern this. 

The  plainti&  further  contend,  that  the  case  shows  the  firm  of 
of  J.  &  J.  A.  Bascom  to  be  iDSolvent,  which  exclodes  all  idea  of 
any  surplus  that  could  belong  to  the  separate  creditors.  TLe 
case  does  show  that  the  plaintiffs  adduced  testimony  tending  to 
prove  this;  but  it  further  shows,  that  no  account  of  the  partnership 
property  had  been  taken,  and  none  was  submitted  to  the  jury. 
Testimony  short  of  this  is  too  vague  and  uncertain,  and  ought 
not  to  have  been  admitted  to  go  to  the  jury  for  the  purpose  of 
showing  insolvency.  Neither  ought  it  to  have  been  admitted 
for  the  further  reason  that  the  o£Scer  must  act,  in  making  his 
attachment,  in  reference  to  such  facts  as  then  appear;  and  he 
must  not  be  made  a  trespasser  by  the  result  of  an  aeoounting 
afterwards  had  between  the  partners.  So  far  as  we  have  now 
disposed  of  the  case,  and  if  no  other  point  could  be  urged,  the 
whole  testimony  ought  to  have  been  excluded;  for  it  only  tends 
to  support  a  claim  under  a  law  never  adopted  here.  Our  stat- 
ute, adopting  the  common  law  of  England,  adopts  it  so  far  only 
as  it  is  applicable  to  our  circumstances,  and  not  inconsistent 
vdth  our  constitution  and  laws.  The  law  now  contended  for  is 
wholly  inconsistent  with  our  statutes  concerning  attaching  aod 
levying  upon  personal  estate,  and  the  long  usage  and  uniform 
decisions  that  the  attaching  o£Scer  must  move  the  property  from 
the  custody  of  the  debtor.  It  is  also  inconsistent  with  our 
circumstances,  as  we  have  no  motive  to  encourage  partnerships 
any  more  than  individual  business  men.  But  should  the  l^;is- 
lature  see  fit  to  adopt  this  law,  they  can  do  it,  and  prescribe  a 
mode  to  carry  it  into  effect.  This  was  the  opinion  of  Judge 
Boyce,  upon  the  first  argument  of  this  case,  and  is  the  result 
to  which  Judge  Prentiss  arrived  in  Tacation,  as  he  informed 
me  when  he  delivered  over  the  papers,  a  short  time  since;  and 
we,  who  are  present,  are  agreed  in  the  same  opinion,  and  a 
new  trial  must  be  granted.  The  case  presents  a  point,  not  much 
noticed  by  counsel,  and  which  may  be  important  in  some  future 
disposition  of  the  cause.  The  case  shows  that  the  defendant 
had  before  sold  an  undivided  half  of  this  property,  by  rirtue  of 
other  executions  against  the  firm.  He  now  has  taken  and  sold 
an  undivided  half  of  the  same  by  virtue  of  an  execution  against 
one  of  the  members  of  the  firm.  It  is  not  readily  seen,  upon 
this  state  of  things,  why  the  defendant  had  a  right  to  take  and 
sell,  upon  said  last  execution,  any  more  than  one  undiyided 
fourth  of  said  property.    But  the  parties,  who  know  the  facta 
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In  the  case,  can  present  them  on  a  future  trial  as  the  merits  re- 
quire.   If  the  defendant  took  half,  when  he  should  have  taken 
but  a  fourth  part,  possibly  the  plaintiff  may  be  entitled  to  re- 
cover a  fourth  part. 
New  trial  granted. 

pATnro  Ihditidual  Debt  wrb  PABnrxBSBir  Aflsns. — ^The  dootrine  gen- 
•nUy  prarafling  in  ihii  oonntiy,  is  disoonad  in  the  note  to  Dob  r,  Haiteift  8 
Am.  I>ea297. 


Newbuby  V.  Bbunswioe. 

la  Ymaauaa,  ISL] 

Qkdbb  voa  TBB  Bbcotal  or  a  Paufkb,  his  family  and  effooti^  from  one  town 
to  another,  ia  valid  aa  to  the  paaper  only. 

AoBsncEHT  TO  Marbt  na  Vxrba  db  Pujbnsiiitx,  followed  by  oohabitation 
for  aeveral  yearai  will  be  deemed  a  valid  marriage,  thoofj^  not  aolem- 
niaed  aooording  to  the  laws  of  the  plaoe  where  the  oontraot  is  made. 

AspxAL  from  an  order  of  the  justices  of  the  peace,  quashing, 
aa  to  the  family ,  the  proceedings  for  the  removal  of  *'  Nathaniel 
P.  Harriman,  his  family  and  effects,"  from  Newbury  to  Bruns- 
wick, the  appellants  having  moved  to  quash  the  entire  proceed- 
ings for  generality.  It  was  also  submitted  whether  the  marriage 
of  Harriman  and  the  woman  with  whom  be  had  cohabited  for 
eighteen  years  was  valid,  it  not  having  been  solemnized  accord- 
ing to  the  law  of  the  place  where  they  contracted  to  live  as  man 
and  wife,  the  relation  between  them  commencing  by  an  agree- 
ment of  marriage  per  verba  de  prcBsenH,  and  being  followed  by 
uninterrupted  cohabitation. 

Ctishman  and  Marshy  for  the  defendants,  contended  that  the 
marriage  was  void:  King  v.  LuffingUm^  2  Bott.  74;  S.  0.,  Burr. 
382;  1  Wils.  74. 

SntWi  and  Berry ^  contra.  The  marriage  was  valid:  6  Mod. 
163;  2  Salk.  437;  Peake's  Cas.  331;  2  Kent's  Com.  75,  76,  77, 
78;  Beeve's  Dom.  Bel.  196, 200, 290;  3  Marsh.  370;  Londonderry 
V.  Chester,  2  N.  H.  268  [9  Am.  Dec.  61];  FenUm  v.  Beed,  4  Johns. 
52  [4  Am.  Dec.  244]. 

By  Court,  Paddock,  J.  As  it  respects  the  decision  of  the 
county  court  in  quashing  so  much  of  the  proceedings  in  this 
case  as  relates  to  the  family  of  Nathaniel  P.  Haniman,  the  pau- 
per, the  court  were  correct.  The  family  ought  not  to  have  been 
named,  either  in  the  complaint  of  the  overseers,  in  the  warrant 
to  bring  Haniman  before  the  justices,  or  in  the  order  of  removal; 
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and  if  thej  were,  it  wis  amploaage,  and  it  was  well  to  have  it 
ezponged  from  the  record.  Bat  it  will  be  seen,  bj  looking  at 
the  third  section  of  the  statate,  npon  which  this  proeeeation  is 
founded  (p.  370),  that  the  waziant  of  removal  directs  the  officer 
"  to  remoTO  and  transport  such  stranger,  with  lus  or  her  family 
and  effects  (if  anj  he  or  she  hare),  on  the  nearest  route,  to  the 
place  of  snch  stranger's  legal  settlement/'  etc.,  and  in  no  other 
place  in  the  act  is  the  family  spoken  of.  It  may  be  remarked 
that  what  is  meant  in  this  act  by  family,  are  those,  and  those 
only,  for  whose  support  and  maintenance  the  law  obliges  a  per- 
son, whether  male  or  female,  to  provide;  so  that  no  procedure 
under  this  statute  is  intended,  nor  can  it  have  the  effect  to  di- 
vide or  break  up  families;  but,  on  the  contrary,  the  town  which 
is  obliged  to  support  and  maintain  the  principal  head  ol  the 
family,  be  it  male  or  female,  is  obliged  to  provide  for  those  who 
have  their  residence  with  such  principal. 

This  case  comes  before  the  court  upon  a  statement  of  facts, 
made  up  by  the  parties,  which  are,  briefly:  Thaton  the  seventh 
day  of  September,  1807,  Hairiman  and  one  Lydia  Page,  an  nn- 
married  woman,  and  who  is  now  his  reputed  wife,  went  be* 
fore  a  justice  of  the  peace  in  the  province  of  Lower  Canada, 
and  there  covenanted  and  agreed,  each  vnth  the  other,  to  be 
and  remain  husband  and  wife;  of  which  the  jastice  then  made 
a  record,  from  which  time  up  to  the  commencement  of  these 
proceedings,  they  have  cohabited  together  as  man  and  wife,  and 
have  four  children,  all  of  which  are  now  under  age  and  live  with 
them.  That  in  June,  1808,  Harriman  and  the  said  Lydia  re- 
moved from  the  province  of  Canada  into  the  town  of  Bruns- 
wick, where  they  remained  the  three  succeeding  years,  gaining 
a  legal  settlement  therein.  Previous  to  September,  1826,  they 
found  their  way  to  Newbury,  where  they  have  since  resided,  but 
not  to  gain  a  settlement.  At  that  time,  Harriman  being  desti- 
tute of  property,  and  the  woman  sick,  he  applied  to  the  over- 
seers of  the  poor  of  Newbury  for  assistance,  who  relieved  the 
necessities  of  the  woman  and  children.  In  Ifareh,  1825,  the 
legislative  assembly  of  the  province  of  Lower  Canada  passed  an 
act  declaring  all  marriages  which  had  been  celebrated  in  the 
province  before  dissenting  ministers  from  the  church  of  XSng- 
land  and  justices  of  the  peace,  to  be  legal  and  yaUd  in  law. 

There  is  but  one  question  in  the  case  to  be  decided,  and  thai 
is  whether  Lydia  Page,  otherwise  Lydia  Harriman,  is  the  wife 
of  Nathaniel  P.  Harriman,  so  that  under  the  warrant  to  remove 
the  said  Harriman,  it  being  found  that  his  residenee  was  in 
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Brunswick,  the  overseen  of  the  poor  of  that  town  were  obliged 
to  receive  and  support  the  said  Lydia  and  her  children  as  his 
family.    Admitting  that  the  testimony  of  the  woman  is  admis- 
sible to  prove  that  no  other  ceremonies  of  marriage  have  been 
had  between  them,  other  than  those  before  the  justice,  had  Har- 
riman  and  his  reputed  wife  remained  in  the  province,  there  ia 
no  doubt  that  the  effect  of  the  provincial  act  of  their  assembly 
of  March,  1825,  would  have  been  to  legalize  their  marriage  be- 
fore the  justice,  to  every  intent,  for  after  the  usurpation  of 
Cromwell,  the  British  parliament  found  it  necessary  to  pass  a 
similar  statute,  by  which  (12  Ch.  11.  c.  83)  all  marriages  sol- 
emnized before  justices  of  the  peace,  during  that  period,  were 
declared  valid.    And  what  difference  it  shall  make,  their  re- 
moving into  this  state  before  the  passage  of  the  act,  in  March» 
1825,  the  court  are  not  prepared  to  say,  but  are  strongly  in* 
dined  to  the  opinion  that  the  effect  is  the  same  as  though  they 
had  remained,  for  the  statute  is  not  intended  to  operate  upon 
the  persons,  but  upon  the  record  of  the  justices,  and  character- 
ize the  transactions  before  them,  and  the  ministers,  giving  a 
legal  effect  to  that  which  was  not  so  at  the  time,  by  reason 
of  the  26  Geo.  II.,  and  carrying  into  execution  the  wishes 
and  designs  of  the  parties  contracting.    But  however  this  may 
be,  the  court  do  not  find  it  necessary  to  decide.     To  many  ia 
one  of  the  natural  rights  of  human  nature,  instituted  in  a  state 
of  innocence  for  the  protection  thereof,  and  was  ordained  by 
the  great  Law-giver  of  the  universe,  and  not  to  be  prohibited  by 
man.    Yet  human  forms  and  regulations  in  marriages  are  neces- 
sary for  the  safety  and  security  of  community;  but  those  forms 
and  regulations  are  to  be  within  the  reach  of  every  person  wish- 
ing to  improve  them;  and  if  they  are  not,  other  forms  and  cus- 
toms will  be  substituted;  and  such  was  the  case  in  this  instance. 
Before  the  days  of  Pope  Innocent  III.,  solemnization  of  mar- 
riage in  churches  was  not  known.    After  the  agreement  to  co- 
hiabit,  the  man  led  the  woman  to  his  habitation,  which  was  all 
the  cjremony  then  in  use;  and  though  by  the  English  law  such 
a  marriage  would  not  entitle  the  parties  to  those  legal  privileges 
they  would  enjoy  if  married  according  to  the  forms  required  by 
their  statute,  that  is,  the  man  to  be  tenant  by  courtesy  and  the 
woman    to  have  her  dowry,  etc.;  yet  in  Haydon  v.  Gould,  X 
Salk.  119,  it  was  ruled,  that  a  woman  and  her  issu«  might  claim, 
though  the  man  should  not,  a  legal  privilege  given  by  law,  when 
he  had  not  entitled  himself  to  it,  by  a  conformity  to  the  matri- 
monial law. 

▲x.  Dxa  Vol.  ZlZ-tf 
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It  musty  however,  be  admitted  that  great  conTenience  is  ex- 
perienced from  the  celebration  of  nuptials  before  constitated 
authority,  for  it  not  only  furnishes  proof  of  the  best  description^ 
but  the  preservation  of  it  is  directed  bj  statute,  and  easily  ob- 
tained when  needed.  But  the  law  treating  the  mutual  agree- 
ment of  the  parties  as  the  marriage,  regulating  only  the  manner 
and  form  of  celebrating  it,  and  preserviug  the  evidence  thereof, 
admits  proof  other  than  a  copy  of  the  registry,  or  record  of  the 
magistrate  or  witnesses — the  declaration  of  the  man  or  woman, 
the  continued  understanding  of  friends,  and  cohabitation,  as 
evidence  of  the  fact.  Such  was  the  case  in  Leader  v.  Barry,  1 
Esp.  Cas.  853;  Bead  v.  Passer,  Peake's  Cas.  230;  Say  v.  Duchesse 
de  Pienne,  8  Oamp.  123;  FetUon  v.  Beed,  4  Johns.  52  [4  Am.  Dee. 
244];  and  the  celebrated  case  of  Hervey  v.  Hervey,  2  W.  BL 
877. 

It  has  been  contended  by  the  appellees  that  the  proceeding 
before  the  justice  of  peace  in  the  province  did  constitute  a  mta" 
riagep^r  t7^&ad0j>r(78^^  between  Harriman  and  Lydia  Page. 
Of  that  there  is  little  doubt.  It  was  declared  by  0.  J.  Holt,  in 
Jesson  V.  Collins,  2  Salk.  437,  that  a  contract  per  verba  de  prm* 
serUi  was  a  marriage,  namely:  I  marry  you;  you  and  I  are  man 
and  wife.  And  again,  he  holds  similar  language  in  Wigmore's 
case,  p.  438.  And  in  FerUon  v.  Beed,  it  was  determined  by  the 
court  that  a  contract  of  marriage  made  per  verba  de  prcesenH 
amounts  to  actual  marriage,  and  is  as  valid  as  if  made  in  facie 
ecclesioB.  And  in  Beed  v.  Passer,  Lord  Kenyon  says  "  that  an 
agreement  of  marriage  between  the  parties,  per  t^erba  de  prce- 
senti,  was  ipsum  mairimonium."  And  as  neither  our  statute, 
nor  that  of  the  26  Geo.  II.,  declares  marriages  void  which  are 
not  consummated  according  to  the  provisions  of  them,  no  sound 
reason  can  be  offered  why  the  covenants  and  agreements  of  mar- 
riage between  Harriman  and  Lydia  Page,  entered  into  before 
the  justice,  per  verba  depragsenH,  followed  by  cohabitation  un- 
interrupted to  the  time  of  the  order  of  removal,  should  not  be 
deemed  as  valid  to  every  intent  as  though  made  before  thci  altar; 
especially  as  it  is  viewed  both  in  this  state  and  in  England  in 
no  other  light  than  as  a  civil  contract:  1  Bl.  Com.  433.  It 
was  a  sufficient  marrying  to  bind  him  to  support  her,  and  treat 
her  as  his  wife;  and  cohabiting  with  her  for  years  would  bind 
him  to  support  her  children.  And  it  follows  Ihat  the  town 
which  is  legally  bound  to  support  Harriman,  in  case  of  poverty^ 
is  bound  to  provide  for  all  those  who  have  a  matrimonial  or 
natural  right  to  be  supported  by  him. 
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Bat  there  is  another  objectioii  to  this  defense,  too  formidable 
to  be  overcome;  and  that  is,  the  long  period  of  time  those  per- 
sons have  cohabited  together,  being  more  than  twenty  jears, 
redprooally  discharging  every  duty,  we  are  bound  to  suppose, 
which  the  relation  of  husband  and  wife  imposed  upon  them; 
surrounded  with  a  family  of  small  children.  Is  it  our  duty; 
does  the  law  require;  does  the  interest  of  society  demand,  or  re- 
spect for  the  matrimonial  institution  permit,  that  in  this  side- 
way  manner  the  legality  of  the  marriage  should  be  gone  into  at 
all  ?  The  court  are  clearly  of  the  opinion  that  it  can  not.  The 
harmony  of  the  two  are  not  thus  to  be  disturbed,  nor  the  chil- 
dren made  liable  to  be  bastardized.  Therefore,  in  pursuance  of 
the  agreement  of  the  parties,  the  order  of  removal  is  affirmed, 
and  tiie  town  of  Newbuiy  recover  their  costs. 

Judgment  for  appellees. 

MinaTAfls  FIB  yxBB4  DS  Pbjbbentl— -Li  the  note  to  Londamierrp  v. 
OSUiler,  9  Am.  Deo,  61,  this  fabjaot  is  oonadned.  That  raoh  nuurriages  are 
valid.  Me  FmUm  v.  Beed,  4  Am.  Dec.  244. 


Batcheldeb  v.  Cabteb. 

P  VaBMOHT,  168.] 

Bxmmov  aw  Bomaaaov  on  Sali  or  Pxbsohaltt  rsadera  the  tale  invalid 
as  to  orediton. 

SHXBOT'a  Sales  on  Ezxcution  where  all  is  in  good  fsith,  form  an  ezoeption 
to  this  rule.  But  an  suction  sale  hy  a  sheriff,  made  bj  sgreement  of 
parties  without  previous  advertisement,  ndr  under  a  legal  precept  war- 
ranting it,  is  not  a  sheriff's  sale,  within  the  exoeptioo. 

Tbxspass.    Tha  case  appears  from  the  opinion. 

Smilh  and  Peck,  for  defendant,  cited  1  Aikens,  116;  2  Id.  64. 

Opham,  contra,  cited  Kidd  v.  Rawlinson,  2  Bos.  &  P.  58;  WaU 
kins  V.  Birch,  4  Taunt.  822;  Cadogan  v.  Kennet,  Cowp.  432; 
Leonard  y.  Baker,  1  Mau.  Sc  Sel.  251;  Zjoiimerv.  Balson,  4  Barn. 
&  Ores.  652;  Jeteph  v.  Ingram,  8  Taunt.  838. 

Bj  Court,  Hutchinson,  J.  The  principal  question  in  this  case 
is,  whether  the  possession  of  the  property  in  controversy  was 
sufficiently  changed,  from  Nathaniel  Batchelder  to  the  plaintiff, 
to  vest  the  same,  and  render  the  sale  complete  as  against  the 
creditors  of  Nathaniel  Batchelder.  It  is  scarcely  contended  by 
the  plaintiff's  counsel  that  here  was  a  sufficient  change  of  pos< 
sesBion,  according  to  various  decisions  of  this  court,  unless  thia 
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should  be  considered  a  sheriff's  sale,  like  that  named  in  Kidd  t. 
Bawlinson^  cited  bj  the  plaintiff's  counsel,  and  Boardman  v. 
Keder,  reported  bj  Aikens.  Indeed,  there  seems  to  be  no 
change  of  possession  \vhatever.  The  same  daj  that  the  plaint 
iff  bid  off  the  property,  N.  Batchelder,  the  former  owner,  car- 
ried, with  the  sleigh  and  horses,  a  load  of  pork  to  the  plaintiff's 
house,  went  home  with  them,  and  thej  were  kept  at  his  bam, 
upon  his  hay,  as  before  they  were  attached.  Nor  was  the  pos- 
session yaried  by  what  appears  to  hare  been  said  or  agreed 
about  J.  W.  Batchelder's  having  them  to  perform  a  jooraey  to 
Boston ;  for  he  as  yet  had  no  possession  or  care  of  them.  Was 
this,  then,  a  sheriff's  sale  ?  Carter,  the  defendant,  as  a  deputy 
sheriff,  had  attached  the  same  property  upon  a  writ  in  faror  of 
Ira  Batchelder  against  N.  Batchelder,  upon  a  note  owned  by 
Center,  Lamb  &  Co.  Carter  had  kept  the  property  about  a 
week,  when,  by  the  mutual  agreement  of  Lamb,  N.  Batchelder, 
the  plaintiff,  and  J.  W.  Batchelder,  the  property  was  sold  at 
auction,  without  any  previous  advertising.  Carter  acted  as 
auctioneer;  the  plaintiff  bid  off  the  property  in  question;  and 
probably  J.  W.  Batchelder  bid  off  the  remainder;  for  he  and 
the  plaintiff  gave  to  Lamb  their  note  for  his  whole  debt,  being 
about  one  hundred  and  seventy  dollars. 

The  majority  of  us  can  not  view  this  as  a  sheriff's  sale.  Car- 
ter was  sheriff,  to  be  sare,  and  had,  for  a  week,  kept  the  prop- 
erty in  his  custody  under  a  writ;  but  that  vmt  authorised  no 
sale,  nor  was  there  a  pretense  of  a  sale  under  it.  Carter  de- 
rived all  his  power  to  sell  from  the  agreement  of  the  parties, 
and  any  other  person  might  as  well  have  been  agreed  upon 
as  he.  And  no  precept  whatever  could  have  authorised  so 
sadden  a  sale,  without  the  agreement  of  parties,  and  such 
agreement  would  answer  as  well  without  a  precept  as  with. 
A  sheriff's  sale,  such  as  was  intended  in  the  case  of  Board- 
man  V.  Keeler^  supposes  a  judgment  establishing  a  debt  due; 
an  execution  upon  that  judgment;  that  delivered  to  an  officer 
under  oath  to  be  faithful  and  impartial;  a  levy  upon  prop- 
erty by  such  officer;  advertising  the  same  for  sale  at  least  four- 
teeu  days,  naming  some  public  place  for  the  sale;  and  exposure 
of  the  property  at  public  auction  by  such  officer  at  the  time  and 
place  thus  advertised,  so  that  not  only  the  dehtor  himself  and 
that  particular  creditor,  but  all  the  creditors  of  the  same  debtor, 
may  attend  and  bid  upon  the  property,  and  prevent  a  waste  for 
want  of  bidders;  and,  in  the  end,  an  official  return  of  the  sale 
by  such  officer  upon  such  execution,  to  the  office  whence  it 
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issued,  where  it  may  be  seen  by  any  person  who  may  desire  to 
see  it.  No  feature  of  all  this  proceeding  is  apparent  in  the  sale 
now  under  consideration.  This  may  have  been  in  some  sense 
public,  but  yet  it  must  have  been  casually  so,  if  at  all,  and  was 
strictly  under  the  private  authority  delegated  to  Carter  by  the 
parties  immediately  in  interest;  he  at  the  same  time  acting  with- 
out precept  and  without  oath. 

The  authorities  cited  by  the  plaintiff's  coansfel  upon  this 
point,  do  not  seem  entirely  parallel  with  this  case.  The  case  of 
Leonard  v.  Baker ^  in  1  Mau.  &.  Sel.  251,  wis  this:  The  owner, 
one  Glee,  on  the  seventeenth  of  January,  made  an  assignment  of 
all  his  property  to  certain  trustees  for  the  benefit  of  his  creditors. 
The  trustees  advertised  regularly,  and  sold  the  property  on  the 
twelfth  of  Februaiy.  The  plaintiff,  at  such  sale,  bought  the 
household  furniture,  moved  some  of  it  home,  and  left  the  rest 
with  his  mother  for  her  accottimodation.  Afterwards  the  plaint- 
iff hired  the  house  of  the  landlord,  and  took  possession  of  the 
same  with  the  furniture.  After  all  this,  Collins  attached  the 
goods  as  the  property  of  Clee,  who  had  absconded.  The  plaint- 
iff's mother,  who  was  Clee's  wife,  had  used  the  furniture  to 
entertain  lodgers,  as  formerly;  but  after  the  plaintiff  had  hired, 
the  house  and  taken  possession,  Collins  was  informed  that  the- 
plaintiff  was  the  owner.  The  plaintiff  recovered.  As  the  plaintift- 
had  actual  possession  before  Collins'  attachment,  the  contro--- 
yersy  could  not  have  been  about  fraud  in  law,  but  fraud  in  fact.  ] 

The  case  of  Latimer  v.  Batson,  10  Com.  Law  Bep.  432,^  waa ; 
aetoaUy  a  sheriff's  sale.  The  sheriff  levied  upon  ihe  property  - 
of  the  Duke  of  Marlborough,  by  virtue  of  an  execution  againafe 
him.  The  creditor  became  the  purchaser,  and  sold  to  the 
plaintiff,  who  put  a  man  in  to  take  care  of  the  property,  while 
the  duke  used  it.  On  trial  the  question  of  possession  was  con* 
sidered  settled  by  the  sale's  being  by  the  sheriff  on  execution; 
and  the  only  question  left  to  the  jury  was  whether  the  sale  was 
bona  fide,  or  the  purchase  made  with  the  money  of  the  duke. 
AnoUier  case  is  cited,  Jezeph  v.  Ingram,  4  Com.  Law  Bep. 
803.'  The  observations  of  the  court  rather  favor  the  present 
plaintiff.  They  grant  a  new  trial,  but  do  not  give  the  best 
reason  for  it  the  facts  in  the  case  would  warrant.  The  plaintiff 
sued  Ingram,  as  sheriff,  for  a  false  return  with  regard  to  the 
goods,  etc.,  of  Newman;  claiming  that  the  goods,  once  New- 
man's, but  then  in  possession  of  one  Dunk,  were  still  liable  to 

1.  Latimtr  t.  Bata<m,  10  Com.  L.  B.  742;  S.  0.,  4  B.  A  C.  66^ 
a.  Jmtgh  T.  /nfrom.  4  Com.  L.  B.  408;  S.  0.,  S  Koore.  180. 
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be  taken  and. sold  for  Newman's  debt.  The  fact  was,  the 
pressed  Newman  with  an  execntion,  and  Dank  stepped  in  and 
paid  the  execotion,  and  paid  other  debts  of  Newman,  amount- 
ing in  all  to  fonr  or  five  hundred  pounds;  and  took  a  convej- 
ance  of  Newman's  hoose  and  farm,  and  all  his  personal  prop- 
erty except  his  household  furniture;  and  took  possession  and 
care  of  the  same  under  a  contract  that  he  should  account,  and 
first  apply  the  profits  to  pay  the  interest,  and  the  rest  to  dis- 
charge principal.  Newman  occupied  a  part  of  the  house,  and 
that  furniture  to  which  Dunk  had  no  claim.  Newman  did  not 
further  intermeddle,  except  the  hiring  some  few  laborers  and 
referring  them  to  Dunk,  who  employed  and  paid  them.  The 
plaintiff  claimed  that  the  defendant,  as  sheriff,  should  have  sold  as 
Newman's  property  this  personal  property  in  possession  of  Dunk. 
The  plaintiff  obtained  a  verdict.  The  court  granted  a  new 
trial;  and,  if  they  had  assigned  as  a  reason  that  the  property 
was  in  the  possession  of  Dunk,  not  of  Newman,  that  might 
have  been  fully  satisfactory  without  more. 

We  find  nothing  in  these  authorities  to  support  the  sale  un- 
der consideration  without  a  more  substantial  change  of  posses- 
sion than  is  made  to  appear.  As  the  court,  in  their  infltmo- 
tions  to  the  jury,  treated  this  as  a  sheiiff 's  sale,  and  one  that 
need  not  be  followed  by  possession,  a  new  trial  must  be 
granted.  There  is  another  part  of  the  charge  that  deserres  a 
moment's  attention.  The  request  of  the  defendant's  counsel  to 
the  court  is  broad  enough  to  comprise  eveiy  proper  instruction 
to  the  jury  in  the  cause.  And  the  court  sufficiently  instructed 
the  juiy  not  to  find  for  the  plaintiff,  if  the  sale  to  him  of  the 
property  was  not  bona  fide ;  yet,  it  appears  to  me  the  court 
did  not  sufficiently  call  the  attention  of  the  jury  to  those  parts 
of  the  testimony  which  were  evidence  of  fraud  in  fact.  As  soon 
as  Lamb's  lien  was  taken  off  the  property  by  the  note  of  the 
plaintiff  and  J.  W.  Batchelder,  N.  Batchelder  could  convey  to 
the  plaintiff  as  good  a  title  without  the  interference  of  the 
sheriff  as  with.  And  it  seems  difficult  to  coujecture  why  they 
should  agree  upon  the  ceremony  of  what  they  called  a  sheriff's 
sale,  unless  it  were  considered  a  mode  in  which  property  might 
be  sold,  and  yet  remain  in  the  custody  of  the  former  owner,  and 
be  safe  from  the  attachments  of  his  creditors.  And  if  such  a 
ceremony  would  answer  that  purpose  I  presume  it  would  be  the 
usual  manner  of  fraudulent  conveyances.  If  the  attention  of 
the  jury  had  been  pointed  to  this  circumstance,  in  conoeAtion 
with  the  fact  that  no  advertisement  was  posted  up  to  givi» 
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notice  to  other  creditors  to  attend  and  bid,  for  the  purpose  of 
Baying  their  debts,  and  the  further  fact  that  the  possession 
remained  as  it  was  before  the  first  attachment,  I  should  deem  it 
strange  if  the  juiy  had  not  found  the  sale  fraudulent  in  fact. 

The  majority  of  the  court  reversed  the  judgment,  and  granted 
a  new  trial. 

Pbkntiss,  J.,  delivered  a  dissenting  opinion,  and  Tubheb,  J.^ 
an  opinion  in  support  of  the  judgment  of  reversal. 


Betention  of  Possession  bt  Vendor  after  the  sale  of  a  chattel,  when 
evidence  of  fraad.  The  deoiaiona  and  annotatiana  embracing  tlus  qneation  and 
appearing  in  tins  seriea,  are  ooUeoted  in  the  note  to  Babb  v.  Cfoiwoa,  13  Am. 
Dee.  691. 


SfENOEB  V.  WiLLIAMB. 

[1  TaaMon,  900.] 

Depott  Shbbiiv  Taxino  a  Bbcecpt  to  himself  for  proper^  attaohed  by 

him,  may  mafatain  aoit  thereon  in  his  own  name. 
Jx  AN  AonoN  ON  A  BsoEiFr  given  for  gooda  attatohed,  the  defendant  will 

not  be  permitted  to  prove  that  the  gooda  were  not  attached,  nor  were 

even  in  the  sheriff's  possession,  nor  delivered  by  him  to  the  defendant. 
AOBBEMEMT  NOT  TO  SuB  A  Co-OBUOOB  doea  not  operate  to  dischaige  the 

other  obligors,  and  can  not  be  given  in  evidence  in  an  action  against 

theoL 

AcnoN  on  a  receipt  for  property  attached  by  the  plaintiff,  a 
depotj  sheriff.  The  case  appears  |rom  the  opinion.  Yerdiot 
for  the  plaintiff.    Motion  for  a  new  trial. 

WiUiama  and  Boyoe,  for  the  defendants.  The  suit  should 
have  been  brought  in  the  sheriff's  name:  Smith  v.  Joiner,  1 D. 
Chip.  62. 

Boies  and  Child,  contra.  The  receipt  was  evidence  of  a  per- 
sonal contract  with  the  deputy,  on  which  he  could  sue:  Hutch' 
XMon  V.  Parkhurst,  1  Aik.  258;  Lyman  v.  Lyman,  11  Mass.  817. 
Covenant  not  to  sue  one  of  two  joint  obligors  is  no  discharge  of 
the  other:  Dean  v.  NewhaU,  2  T.  B.  168. 

By  Court,  Pbsntiss,  J.  The  question  as  to  the  right  of  the 
plaintiff  to  sue  on  the  contract  declared  upon,  ought  properly, 
as  the  matter  is  apparent  upon  the  record,  to  have  been  taken 
by  a  demurrer  to  the  declaration,  or,  after  verdict,  by  a  motion 
in  arrest  of  judgment;  but  as  the  question  was  raised  and  de- 
cided on  the  trial  of  the  general  issue,  and  has  been  made  a 


712  Spenceb  v.  Wiluakb.  [Yermont, 

ground  of  exception,  it  may  be  considered  as  regularly  before 
US.  The  action  is  founded  on  a  receipt,  or  memorandum  in 
writing,  executed  by  the  defendants  to  the  plaintiff,  in  which 
they  acknowledge  to  have  received  of  the  plaintiff  certain  goods, 
attached  by  him  as  deputy  sheriff,  on  several  writs  against 
Jonathan  F.  Barrett  and  others,  and  promise  to  deliver  the 
goods  to  the  plaintiff  on  demand.  Although  the  contract  is  ex- 
pressed to  be  made  with  the  plaintiff  as  deputy  sheriff,  he  ap- 
pears upon  the  face  of  it  to  have  a  beneficial  interest  in  its  per- 
formance. Even  an  agent  may  maintain  an  action  upon  a 
contract,  made  with  him  as  such,  where  he  has  a  beneficial  in- 
terest in  its  completion,  or  has  incurred  even  a  prima  fade  lia- 
bility by  contracting,  unless  the  principal  has  obtained  or  re- 
quired a  completion  of  the  contract  with  himself  personally. 
By  the  attachment,  the  plaintiff  acquired  a  special  property  in 
the  goods,  and  became  answerable  f<M:  them,  and,  therefore,  has 
a  manifest  interest  in  the  subject-matter  of  the  contract.  If  the 
goods  had  been  tortiously  tiJcen  from  his  possession,  he  might 
undoubtedly  have  maintained  an  action  of  trover  or  trespass  for 
them;  and  if  so,  there  would  seem  to  be  no  good  reason,  when 
they  are  delivered  by  him  on  a  special  undertaking  to  be  re- 
turned, why  he  should  not  maintain  an  action  for  a  breach  of  the 
contract,  l^eing  ultimately  liable  for  the  goods,  it  is  certainly 
just  to  allow  him,  for  his  own  security,  to  enforce  the  contract; 
and  we  are  not  aware  of  any  principle  or  rule  of  law  which  for- 
bids his  doing  it.  Indeed,  the  contract  is,  in  torms,  an  ezpresB 
undertaking  to  the  plaintiff,  and  it  grew  out  of  an  act  which  the 
plaintiff  was  not  bound  by  law  to  perform,  and  which  did  not, 
in  strictness,  result  from  the  powers  and  duties  of  his  office. 
The  bailment  of  the  goods  to  the  defendants,  though  lawful, 
was  not  an  official  act,  done  in  the  execution  of  authority  de- 
rived from  the  sheriff,  and  necessarily  to  be  deemed  the  act  of 
the  sheriff. 

But  in  the  case  of  DavU  v.  MUler,  1  Yt.  9,  in  Chittenden 
county,  December  term,  1826,  it  was  decided  that  in  the  com- 
mon case  of  bailment  by  a  deputy  sheriff  of  property  attached, 
on  an  undertaking  to  return  it  on  demand,  though  it  is  not  an 
official  act,  the  sheriff  may  claim  the  bailment  to  have  been 
made  by  himself  through  the  medium  of  his  servant,  and  avail 
himself  of  the  benefit  of  the  contract.  According  to  the  decis- 
ion referred  to,  the  sheriff,  in  the  present  case,  might  have 
recognized  the  act  of  the  plaintiff  as  done  on  his  behalf,  and 
•dopted  the  contract,  and  thus  have  been  entitled  to  sue  for  a 
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breach  of  it;  but  if  he  had  the  right,  he  certainly  was  not 
bound  to  do  this,  and  unless  he  has  obtained  or  required  a  per- 
formance of  the  contract  to  himself,  there  can  be  no  objection 
to  the  plaintiff's  right  to  maintain  an  action  upon  it. 

The  evidence,  that  the  goods  mentioned  in  the  receipt  were 
not  actually  attached  by  the  plaintiff,  nor  delivered  by  him  to 
the  defendants,  we  think  was  properly  rejected.  In  Jewetl  v. 
Torrey^  11  Mass.  219,  and  also  in  Lyman  v.  Lyman,  Id.  317,  and 
Bridge  v.  Wyman,  14  Id.  190,  it  was  held  that  a  receiptor  can 
not  allege  the  want  of  a  sufficient  and  legal  attachment,  nor  of 
a  delirery  to  him  of  the  goods,  after  having  acknowledged  the 
same  in  writing,  and  in  consequence  of  which  the  ofScer  has 
made  himself  responsible  for  the  goods  to  the  creditor.  Of  the 
fitness  and  justice  of  this  doctrine,  as  well  as  of  its  application 
to  the  present  case,  there  can  be  no  question.  By  the  memo- 
randum in  writing,  the  defendants  acknowledged  the  receipt  of 
the  goods  of  the  plaintiff  as  having  been  attached  by  him  on 
the  writs,  and  promise  to  deliver  them  to  him  on  demand;  and 
it  appears  that  the  plaintiff  returned  the  goods  as  attached, 
and  thus  made  himself  accountable  for  them  to  the  creditors. 

Having  incurred  this  liability  on  the  faith  of  the  receipt,  the 
plaintiff  is  entitled  to  the  benefit  of  it  for  his  indemnity;  and 
to  allow  it  to  be  defeated  by  the  defense  set  up,  would  be  the 
grossest  injustice  to  him.  The  instrument  offered  in  evidence 
to  show  a  release  of  Jazariah  Barrett,  one  of  the  receiptors,  and 
consequently  as  a  discharge  of  all  of  them,  was,  in  our  opinion, 
also  properly  excluded.  It  is,  no  doubt,  a  well-established 
principle,  that  a  release  to  one  of  several  joint  contractors  oper- 
ates  to  dischaige  the  others,  because  the  demand  is  thereby  in 
law  satisfied:  Co.  Lit.  232,  a;  2  Salk.  574;  2  Saund.  48,  a. 
But  then  it  must  be  a  technical  release,  under  seal,  in  order  to 
have  that  effect:  Bowley  v.  Stoddard  etal.,1  Johns.  207;  FUch 
V.  Sutton,  6  East,  232.  The  instrument  offered  in  evidence  in 
this  case  was  not  under  seal,  nor  was  it  a  formal  and  absolute 
discharge  of  Barrett.  It  was  a  mere  agreement  not  to  proceed 
against  his  body  or  property;  and  while  it  was  meant  that  nei- 
ther his  person  nor  effects  should  be  taken  to  satisfy  the  de- 
mand, and  was  so  far  a  discharge  of  him,  it  was  intended  to  re- 
tain eveiy  right  and  remedy  on  the  receipt  necessary  to  enforce 
satisfaction  from  the  other  contractors.  If  it  could  have  effect 
as  such,  it  could  certainly  amount  to  nothing  more  than  an 
agreement  not  to  sue. 

Although  a  covenant  not  to  sue  in  general  inures  as  a  release. 
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and  may  be  pleaded  as  sach,  in  order  to  avoid  circnitj  of  action, 
yet  a  covenant  not  to  sue  within  a  particular  time,  or  not  to 
sue  one  of  several  joint  contractors,  will  not  operate  as  a  re- 
lease. In  Lacy  v.  Kynaston,  1  Ld.  Baym.  690;  12  Mod.  552,  it 
is  said  that  if  A.  and  B.  be  jointly  and  severally  bound  to  C, 
and  C.  covenant  with  A.  not  to  sue  him,  that  shall  not  be  a  re- 
lease, but  a  covenant  only,  because  he  covenants  not  to  sue  A., 
but  does  not  covenant  not  to  sue  B. ;  for  the  covenant  is  not  a 
release  in  its  nature,  but  only  by  construction,  to  avoid  circuity 
of  action;  for  where  he  covenants  not  to  sue  one,  he  still  has  a 
remedy,  and  then  it  shall  be  construed  as  a  covenant,  and  no 
more.  The  same  principle  is  laid  down  in  several  other  cases, 
and  especially  in  Dean  v.  NewhaU^  8  T.  B.  168.  As  the  agree- 
ment entered  into  by  the  plaintiff  with  Barrett  could  in  no 
view  have  the  effect  of  a  release,  it  was  clearly  not  availaUe  as 
a  defense  to  the  action. 
Judgment  affirmed. 


ISHAM  V.  EOGLESION. 

p  VkBinnR.  sn.] 

DiLivnnro  SzaoonoN  xo  AKOTHia  OwncsE^—When  a  shsEiff 

an  ezeontioD  to  levy  and  retain  aooording  to  law,  and  witfaoot  the  ered« 
itor'B  oonaeiit  deliven  the  same  to  a  depaty,  and  infotma  the  debtor  that 
the  writ  is  oat  against  him,  who,  in  conaeqnenoo  of  the  infocinatioa, 
avoids  the  service  of  the  writ,  saoh  officer  is  liable  in  damagea  lor  aol 
serving  and  zetnming  the  wril 

Idkie. — ^Whether  the  sheriff  perfonned  the  servioe  hiinself,  or  procarad  it  to 
be  done  by  another  offioer,  to  whom  it  was  diieoted,  would  be  of  no  im- 
portance; for  if  performed  by  any  one  in  the  manner  required  by  law, 
and  without  prejudice  to  the  plainti£^  it  would  be  a  oomplete  answer  to 
the  action. 

[dim— Ik  an  AcnoN  against  thb  Omcaa  for  failing  to  serve  and  ratam 
the  writ,  the  creditor  may  show,  without  any  allegation  to  that  effset  in 
his  declaration,  that  the  execution  failed  of  service,  that  he  has  sustained 
damage  by  reason  of  the  defendants  not  retaining  the  execution  in  his 
hands,  or  in  consequence  of  some  act  or  omission  of  duty  in  regard  to  it, 
for  which  he  would  have  been  liable  if  he  had  retained  it 

Oase  for  the  default  of  the  defendant  in  his  office  of  constable 
bi  not  executing  a  writ  of  execution  in  favor  of  the  plaintiff 
The  facts  appear  from  the  opinion.  Plea,  general  issue.  Ver- 
dict for  the  plaintiff.    Defendant  filed  a  bill  of  exceptions. 

Bennet  and  Aikin^  for  the  defendant. 

Isham,  contra. 
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By  Court,  Prentiss,  J.  This  action  was  brought  to  recover 
damages  for  the  neglect  or  default  of  the  defendant  in  his  ofBce 
of  constable  of  Danby,  in  not  executing  or  returning  a  writ  of 
execution,  delivered  him,  in  favor  of  the  plaintiff  and  against 
William  Hitt  and  Jonathan  F.  Barrett,  of  Danby.  The  defend- 
ant, the  day  after  he  received  the  execution,  delivered  it  over  to 
a  deputy  sheriff,  who  returned  it  into  the  clerk's  office  in  due 
time,  with  a  return  thereon  that  he  had  arrested  Barrett  and 
committed  him  to  jail,  and  had  made  a  diligent  search,  but  could 
find  neither  the  body  nor  property  of  Hitt  within  his  precinct. 
Hitt,  at  the  time  the  execution  was  delivered  to  the  defendant, 
resided  in  Danby,  but  had  no  ostensible  property,  either  real  or 
personal,  to  satisfy  the  execution;  and  Barrett  was  then  confined 
in  jail ,  and  was  destitute  of  property.  Proof  was  admitted  on  the 
part  of  the  plaintiff,  though  objected  to,  that  the  defendant,  a 
lew  days  after  he  had  delivered  over  the  execation  to  the  depaty 
sheriff,  gave  information  to  Hitt  that  the  execution  had  passed 
through  his  hands  into  the  hands  of  the  deputy  sheriff.  The  de« 
lendant  offered,  but  was  not  permitted,  to  show  that  at  the  time 
be  delivered  over  the  execution,  he  assigned  reasons  for  so  doing, 
and  what,  as  the  language  of  the  exceptions  is,  the  reasons 
assigned  were;  and  that  the  deputy  sheriff  had  used  the  greatest 
diligence  to  arrest  the  body  of  Hitt.  The  questions  to  be  decided 
in  the  case  arise  upon  the  rejection  of  the  proof  thus  offered  by 
the  defendant;  upon  the  admission  of  the  testimony  given  on  the 
part  of  the  plaintiff,  and  objected  to  by  the  defendant,  and  upon 
the  instructions  given  to  the  jury,  connected  with  the  requests 
made  to  the  court  on  the  subject  by  the  defendant's  counsel. 

As  the  reasons  for  which  the  execution  was  delivered  by  the 
defendant  oyer  to  the  deputy  sheriff  are  not  stated  in  the  ex- 
ceptions, it  does  not  appear  that  the  evidence  respecting  them, 
which  was  offered  by  the  defendant,  was  at  all  material;  and 
unless  it  appears  affirmatively  to  have  been  material  it  must  be 
taken  to  have  been  properly  rejected.  And  the  evidence  that 
the  deputy  sheriff  had  been  diligent  in  his  endeavors  to  arrest 
Hitt  can  not  be  considered  material,  so  long  as  it  appears  from 
the  exceptions  that  no  negligence  was  imputed  to  him. 

Whether  the  evidence  given  on  the  part  of  the  plaiutiff  that 
the  defendant  communicated  to  Hitt  information  that  the  exe- 
cution was  in  the  hands  of  the  deputy  sheriff  was  admissible, 
and  whether  the  court  below  was  bound,  in  its  directions  to  tbe 
jnty,  to  comply  with  the  requests  made  by  the  deteudant's 
counsel,  are  questions  involved  in,  and  may  be  considered  as 
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depending  upon,  the  inquiry,  whether  the  instructions  giren  to 
the  jury  were  such  as  the  law  applicable  to  the  case  required. 
The  only  request  necessary  or  material  to  be  noticed  is  that  by 
which  the  court  was  called  upon  to  instruct  the  jury,  that  if  the 
defendant  delivered  over  the  execution  to  the  deputy  sheriff 
before  he  had  opportunity  to  take  the  bodies  or  property  of 
Hitt  and  Barrett,  and  the  execution  was  faithfully  executed  and 
returned  by  the  deputy  sheriff,  it  was  a  sufficient  defense  to  the 
action,  whether  the  execution  was  returned  satisfied  or  unsatis- 
fied. The  court  instructed  the  juiy  that  it  might  not  be  a  de- 
fense without  a  collection  of  the  debt,  or  commitment  of  Hitt 
to  jail;  and  that  if  they  believed  that  the  fact  of  the  execution 
being  in  the  hands  of  the  deputy  sheriff  was  communicated  by 
the  defendant  to  Hitt,  and  that  Hitt,  by  reason  of  such  inform- 
ation, had  avoided  the  deputy  sheriff,  the  plaintiff  was  entitled 
to  recover  such  damages  as  he  had  sustained  in  consequence  of 
Hitt's  avoidance  of  the  execution,  and  the  failure  to  arrest  his 
body  upon  it.  These  instructions,  taken  together,  were  adapted 
to  the  facts  proved  in  the  case,  and  show  the  ground  on  which 
the  cause  was  submitted  to  the  jury.  The  latter  clause  of  the 
instructions  presents  the  point  upon  which  the  cause  turned, 
and  on  which  it  must  be  taken  that  the  jury  found  in  fayor  of 
the  plaintiff;  and  if  the  direction  on  this  point  was  right,  it  fol- 
lows, not  only  that  the  evidence  on  which  it  was  predicated  was 
correctly  admitted,  but  that  the  instruction  which  the  defend- 
ant's counsel  requested  to  be  given  to  the  jury  was  properly 
refused.  It  is  said  that  the  direction  to  the  jury  was  vnt>ng, 
because  the  defendant  had  a  right  to  deliver  over  the  execution 
to  the  deputy  sheriff;  and  the  evidence  of  his  giving  inform** 
tion  of  the  fact  to  Hitt,  though  it  had  the  effect  to  enable  Hitt 
to  avoid  the  deputy  sheriff,  and  defeat  the  execution,  would 
not  support  this  action,  which  is  a  general  action  for  not  ex^ 
cuting  and  returning  the  execution,  but  the  matter,  if  available 
to  the  plaintiff,  should  have  been  stated  specially  in  his  declara- 
tion. 

It  is  true  that  the  gist  of  this  action  is  the  neglect  or  failure 
to  execute  the  writ  of  execution  in  the  manner  in  which  it  should 
have  been  executed,  and  it  is  quite  immaterial  by  whom  it 
executed,  provided  everything  was  done  which  the  plaintiff 
entitled  to  have  done.  Whether  the  defendant  performed  the 
service  himself,  or  procured  it  to  be  done  by  another  officer,  to 
whom  the  execution  was  directed,  would  be  of  no  importance; 
(or,  if  performed  by  any  one  in  the  manner  required  by  law. 
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and  without  prejudice  to  the  plaintiff,  it  would  be  a  complete 
onswer  to  the  action.  But  when  a  creditor  delivers  an  execu- 
tion to  a  particular  officer,  and  he  does  not  serve  and  return  it, 
the  creditor  has  a  right  to  bring  an  action,  and  declare  against 
bim  for  not  serving  and  returning  the  execution;  and  if  the  offi- 
cer would  excuse  himself  bj  showing  that  he  had  delivered  the 
execution  over  to  another  officer,  who  had  returned  it  in  due 
time,  but  unsatisfied,  the  creditor  may  show,  without  any  alle- 
gation to  that  effect  in  his  declaration,  that  the  execution  failed 
of  service,  and  he  has  sustained  damage,  bj  reason  of  the  de- 
fendant's not  retaining  the  execution  in  his  hands,  or  in  conse- 
quence of  some  act  or  omission  of  duty  in  regard  to  it,  for  which 
he  would  have  been  liable  if  he  had  retained  it.  The  creditor 
has  a  right  to  look  to  the  officer  to  whom  he  has  committed  the 
execution,  either  for  the  money  which  may  have  been  collected 
upon  it,  or  for  any  damage  which  may  have  accrued  to  him  from 
negligence  in  the  service  or  return  of  it;  and  he  is  not  bound  to 
anticipate,  in  his  declaration,  the  fact  of  the  execution  being  de- 
livered over  to  another  officer,  with  whom  he  never  intrusted  it, 
or  the  doings  of  such  officer  upon  it.  If  this  is  brought  in  as  a 
defense  to  Uie  action,  the  creditor  may  show  any  loss  he  has  sus- 
tained in  consequence  of  the  execution  being  thus  delivered 
over  to  an  officer  to  whom  he  never  gave  any  authority  over  it, 
l^  way  of  obviating  the  defense  set  up.  In  the  present  case, 
the  plaintiff  had  a  right  to  show  that  the  defendant,  after  he  had 
delivered  the  execution  over  to  the  deputy  sheriff,  informed 
Hitt  of  the  fact;  and  if  the  information  so  given  by  the  defend- 
ant to  Hitt  was  the  cause  of  Hitt's  avoiding  the  deputy  sheriff, 
and  of  the  execution  being  returned  non  est  inventus  as  to  him, 
the  plaintiff  was  entitled  to  recover,  and  the  jury  were  properly 
directed  to  give  such  damages  as  he  had  sustained  in  consequence 
of  it. 

If  the  execution  had  been  served  upon  Hitt  as  well  as  Barrett, 
the  plaintiff  would  have  had  no  ground  of  complaint;  but  it  was 
returned  without  service  upon  Hitt,  and  if  this  was  occasioned 
by  the  defendant's  putting  the  execution  out  of  his  hands  into 
the  hands  of  the  deputy  sheriff,  and  giving  iDformation  of  it  to 
Hitt,  it  was  an  injury  to  the  plaintiff,  for  which  he  ought  to 
have  a  remedy.  Where  an  officer  sends  notice  to  a  debtor, 
against  whom  he  has  an  execution,  to  give  him  an  opportunity 
to  avoid  him,  and  then  returns  non  est  inventus,  he  is  liable  for 
a  false  return:  Beckford  v.  Montague,  2.  Esp.  Cas.  476.  The 
mjury  to  the  creditor  is  certainly  no  less  where  an  officer  Mho 
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has  received  an  execution,  withoat  the  consent  of  the  creditor, 
delivers  it  over  to  another  ofBcer,  and  then  ghres  information  of 
it  to  the  debtor,  who,  in  consequence  of  the  information,  avoids 
the  execation.  Such  a  practice  can  not  be  tolerated,  and  the 
creditor  in  sach  case  may  recover  against  the  officer,  to  whom  he 
has  delivered  the  execution,  his  jast  damages,  in  an  action  for 
not  serving  and  retaming  the  execution. 
Judgment  affirmed. 


L£A.vrrT  V.  Meicai;f. 


pVtaMon,M3.] 

BxBMn  iBOK  ATTACHMnrr  Aim  ExacunoN  mre  hotter  made  fraa^Bdebtai^ 
only  oow,  and  a  tiiiie-p,6oei. 

Tbbbpass  for  taking  and  carrying  away  one  brass  time-piece, 
and  one  tub  of  batter  of  about  forty  pounds,  made  from  the 
milk  of  the  plaintiff's  only  cow.  The  defendant  justified  under 
the  levy  of  an  execution.  The  only  question  raised  was  whether 
the  articles  were  exempt  or  not.  .  The  judge  below  charged  that 
they  were,  if  the  time-piece  was  the  only  one  in  the  debtor's 
house,  and  if  the  butter  was  made  from  the  milk  of  his  last  oow. 
Yerdict  for  the  plaintiff.  Defendant  excepted  and  moved  for 
a  new  trial. 

Kellogg^  for  the  plaintiff. 

By  Court,  Tubneb,  J.  The  statute  passed  in  1797,  pp.  908, 209, 
sec.  1,  authorizes  the  levying  of  executions  upon  the  property, 
goods,  or  chattels  of  the  debtor,  **  always  excepting  one  cow, 
and  sach  suitable  apparel,  bedding,  tools,  arms,  and  articles  of 
household  furniture  as  may  be  necessary  for  upholding  life." 
In  November,  1818,  the  legislature  further  exempted  from  exe- 
cution, "after  the  first  day  of  January,  1819,  ten  sheep,  and 
one  year's  product  of  said  sheep,  either  of  wool,  yam,  or  cloth; 
the  best  swine,  or  the  meat  of  said  swine;  and  forage  sufficient 
for  the  keeping  of  not  exceeding  ten  sheep  and  one  cow:*'  Stat, 
pp.  235, 236.  The  question  depends  upon  a  correct  construction  of 
the  statute,  which  must  be  such  as  to  carry  into  effect  the  mind 
and  will  of  the  legislature  at  the  time  of  passing  the  act.  It  is 
properly  a  remedial  statute,  evidently  intended  to  prevent  fami- 
lies from  being  stripped  of  the  last  means  of  support,  and  left  to 
suffer,  oi  cast  as  a  burden  upon  the  public,  and  to  rescue  them 
from  the  bands  of  unfeeling  creditors;  and  the  better  to  enable 
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such  poor  debtors  to  satiafj  the  just  demands  against  them. 
The  statute  must  be  liberally  expounded  in  favor  of  humanity. 
It  seems  that  after  passing  the  act  of  1799,  under  which  the 
property  is  claimed  to  be  exempt,  we  find  that  the  legislature 
extended  their  humanity  still  further  in  favor  of  poor  debtors, 
by  exempting  other  property,  and  were  more  clear  and  definite 
in  the  description  of  it.  The  last  act  assists  in  the  construction 
of  the  first,  and  enables  us  more  fully  to  ascertain  the  reason 
and  spirit  of  it.  It  is  to  be  presumed  that,  after  the  passing 
of  the  first  act,  attempts  were  made  to  evade  it,  which  caused 
the  legislature  to  be  more  clear  and  definite  in  the  act  of  1818. 
From  1797  to  1818,  we  improved  much  in  civilization.  As  people 
emerge  from  a  barbarous  to  a  civilized  and  refined  state^  they 
are  less  cruel  towards  the  unfortunate,  and  hold  out  stronger 
inducements  to  industry  and  economy,  and  are  more  reluctant 
to  permit  the  creditor  to  torture  his  poor  debtor,  or  wreak  his 
vengeance  without  a  prospect  of  obtaining  his  debt.  Then 
what  are  we  to  understand  by  always  excepting  one  cow  ?  Is  it 
not  that  the  family  may  have  a  support?  We  can  not  presume 
that  they  intended  the  debtor  should  be  at  the  expense  of  keep- 
ing the  cow  and  for  the  creditor  to  have  the  profits.  Hence  it 
must  follow  that  the  butter  made  from  said  cow  must  neces- 
sarily be  within  the  exceptions.  This  statute  has  uniformly 
received  a  liberal  construction,  exempting  such  household  fur- 
niture  as  prudent  families  were  accustomed  to  have. 

It  was  made  to  appear  on  the  trial  that  there  had  been  two 
decisions  exempting  the  debtor's  only  time-piece;  and  notwith- 
standing this  liberal  construction  of  the  courts,  the  legislature 
still  extended  the  last  act  much  further  than  the^  first,  which  is 
a  strong  expression  of  their  approbation  of  the  liberal  construc- 
tion given  by  the  court.  It  must  be  admitted  that  there  is  a 
great  convenience  in  a  family's  having  some  means  of  keeping 
time,  even  in  health,  but  more  especially  in  sickness.  We  do 
not  pretend  that  a  time-piece  is  absolutely  necessary  for  sub- 
sistence, and  also  many  other  articles  that  have  always  been  con- 
sidered exempt  under  this  statute.  The  word  necessary,  or 
necessaries,  has  ever  been  considered,  in  legal  language,  to 
extend  to  things  of  convenience  and  comfort,  and  to  things 
suitable  to  the  situation  of  the  person  in  society,  and  is  not  con- 
fined to  things  absolutely  necessary  for  mere  subsistence.  Au 
infant  may  be  liable  for  clothes,  which  need  not  necessarily  be 
of  a  coarse  quality,  and  he  may  be  charged  also  with  the  ex- 
pense of  an  education  as  necessaries.    A  /eme-coveri,  in  the 
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absence  of  her  husband,  may  not  only  bind  him  for  such  things 
as  are  absolutely  necessary  for  the  support  of  life,  but  for  arti- 
cles of  comfort  and  conyenienoe.  We  are  satisfied  that  a  legal 
and  practical  construction  of  the  statute  will  exempt  the  time- 
piece from  the  levy  of  an  execution. 
Judgment  of  county  court  affirmed. 


Babnet  v.  Bbown. 


P  YMMMOn,  874.] 

A  Salb  ov  SmoBP  ok  thx  Land  of  a  Thibd  Pxbsov  whom  tfa«  vaDdes 
aaki  to  Mlect  the  iheep  from  a  larger  number  pestariBg  on  the  land,  and 
who  does  make  each  selection,  and  marks  those  selected  with  the  initials 
of  the  Tendee,  will  oonstitate  a  good  delivery  as  against  creditors  of  the 
vendor,  although  the  sheep  remain  on  the  land  of  the  third  ponoo,  the 
same  as  before  the  sale. 

Trespass.  The  facts  appear  from  the  opinion.  The  case 
turned  upon  the  question  of  delivery  of  certain  sheep,  sold  to 
the  plaintiff  prior  to  the  defendant's  attachment.  Judgment 
for  tiie  plaintiff,  subject  to  the  court's  opinion. 


Brown,  for  the  defendant,  contended  that  the  delivery 
not  sufficient  as  to  creditors:  Durkee  v.  Mahony,  1  Aik.  Ill; 
Moa  Y.  McNeU,  Id.  162. 

Itak,  in  support  of  the  opposite  view,  cited  1  Chit.  PI.  8,  and 
the  cases  there  cited;  2  Saund.  47,  k;  Bull.  N.  P.  36;  8 P.  Wms. 
186;  3  Bos.  &  P.  582. 

By  Court,  PsEiniss,  J.  The  sheep  in  question  'were  attached 
by  the  defendant  as  the  property  of  Pindergrass,  and  are 
claimed  by  the  plaintiff  under  a  previous  sale  from  Pindergrass 
to  him.  The  plaintiff  paid  a  valuable  consideration  for  the 
sheep,  and  the  only  question  is,  whether  there  was  such  a  de- 
livery and  change  of  possession  as  rendered  the  sale  valid  as 
against  the  defendant,  a  creditor  of  Pindergrass.  The  sheep, 
at  tbe  time  of  the  sale  as  well  as  of  the  attachment,  were  in  the 
keeping  of  Barney,  who  had  undertaken  to  pasture  twenty-two 
sheep  for  Pindergrass  through  the  season.  Tbe  plaintiff  pur- 
chased eleven  of  the  sheep,  and  as  he  lived  in  a  distant  town, 
requested  Barney,  to  whom  he  gave  notice  of  the  purchase,  to 
act  for  him  in  selecting  the  sheep,  and  to  take  a  deliveiy  of  and 
keep  them  for  him,  and  he  would  pay  for  the  keeping.  Barney 
consented  to  this,  and  a  few  days  afterwards  a  selection  was 
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made  ander  the  purchase,  and  the  sheep  delivered  by  Pinder- 
grasB  to  Barney,  who  marked  them  with  the  initials  of  the 
plaintiff's  name,  and  kept  them  for  him  until  the  attachment. 

There  can  be  no  doubt,  upon  these  facts^  but  that  everything 
was  done  which  was  necessary  to  complete  the  sale,  and  vest  the 
property  of  the  eleven  sheep  in  the  plaintiff.  If  a  vendor  of 
goods  in  the  care  and  keeping  of  a  third  person,  directs  him  to 
deliver  them  to  the  vendee,  and  the  party  holding  the  goods, 
on  notice  and  application  of  the  vendee,  assents  to  retain  the 
goods  for  him,  it  is  a  sufBcient  delivery  and  transfer:  JVTiiiehome 
V.  jFVos^,  12  East,  614;  Lucas  v.  Dorrien,  7  Taunt.  278.  Barney 
took  the  delivery  of  the  eleven  sheep  as  the  agent  of  the  plaintiff, 
and  became  his  bailee,  keeping  them  for  his  use  and  at  his  ex- 
pense. In  all  the  cases  where  sales  not  fraudulent  in  fact  have 
been  adjudged  void  as  against  creditors,  the  vendor  continued  in 
the  use  or  possession  of  the  property,  and  the  apparent  ownership 
remained  with  him.  Bat  here,  Pindeigrass  had  neither  the  actual 
nor  constructive  possession  of  the  sheep,  or  in  any  respect  the 
use,  control,  or  disposition  of  them.  Although  before  and  at 
time  of  the  attachment,  they  were  kept  in  the  same  pasture  with 
other  sheep,  some  of  which  belonged  to  Barney  and  some  to 
Pindergrass,  yet  as  Barney  and  not  Pindergrass  had  the  actual 
possession  of  them,  it  was  the  duty  of  the  defendant  to  make 
inquiry,  and  ascertain  the  ownership.  To  hold  the  sale  in  the 
preaent  case  void  as  to  creditors,  would  be  canying  the  doctrine 
respecting  the  fraudulent  sales  to  an  unprecedented  extent,  far 
beyond  what  the  policy  of  the  law  or  the  reason  of  any  of  the  ad« 
judged  cases  requires. 

Judgment  a£Srmed. 

An.  Dao.  Vol. 
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PABMoro  TBM  Owwum  ov  SBBKOr  to  a  depaty,  who  it  to  ditohaigB  all  ttt 
dntiM  of  the  offioe  and  leoeiTa  all  the  emolmnenti  in  niwidnritinn  ol  • 
groM  ram  paid  to  the  sheriff,  is  not  prohibited  in  Vifginiik 

Salb  ov  an  OwncE,  What  d. — ^If  an  offioer  appoints  a  deputy  who  agnss 
to  pay  the  principal  a  specific  sum,  and  perfonn  the  duties  of  the  offioib 
this  is  a  sale  of  the  office;  and  a  bond  for  the  performanoe  of  such  sn 
agreement  is  void.    Per  Garr,  J. 

OoHnBOcnoN  ov  SiATiTm. — The  intent  of  the  legisUtore  onglit  not  to  be 
sought  for  outside  of  the  statute,  unless  the  words  are  donbtful  and  un- 
certain.   Per  CSarr,  J. 

Tm  Oimos  ov  a  PBOviao  is  not  to  repesl,  but  to  modify  the  enacting  dause 
of  a  statute.  Per  Oarr,  J.  Office  of  sherifl^  history  of  in  \^rginia»  snd 
of  the  deputation  and  sale  thereof.    Per  Oarr,  J. 

A  Flu>yi80  in  a  statute  is  not  to  enlarged  the  operation  of  the  wiaitting 
dauses.  Per  Oreen,  J.,  Ooalter  and  Gabell,  JJ.,  concurring.  Psnuug 
the  office  of  sherifl^  history  of  in  Virginia^  Per  Oresn»  J.^  Ooalter  snd 
Oabell,  JJ.,  concurring. 

MonoN  by  McEixmey,  late  high  sheriff  of  Soott  ooonfy, 
against  Sailing,  a  deputy,  for  the  amount  of  a  judgment  whieh 
the  commonwealth  had  recoTered  against  MoBonnej  for  money 
collected  by  Sailing  and  not  paid  into  the  treasury.  MoEinney 
farmed  the  two  years  of  his  sherievalty  to  one  Oillingwaters,  a 
deputy,  for  the  gross  sum  of  four  hundred  dollars,  the  latter  to 
discharge  all  the  duties  and  receive  all  the  fees  of  the  office,  and 
to  save  the  former  harmless.  Qillingwaters  then  farmed  oat 
one  bailiwick  to  Sailing  on  a  similar  contract.  He  was  a  sub- 
deputy  of  GtillingfwaterB,  but  was  soon  afterwaids  appointed  a 
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deputy  by  MoEinney,  and  gave  to  the  latter  a  bond  for  the 
faithful  performance  of  his  duties,  and  conditioned  to  pay  to 
him  all  damages  he  should  sustain  by  reason  of  Salling^s  acta. 
Sailing  collected  part  of  the  public  dues  and  paid  them  to  Gil* 
lingwaters,  who  failed  to  pay  them  into  the  treasury.  For  ih» 
amount  of  the  deftJoation,  judgment  was  recovered  against 
McKinney. 

Judgment  for  McKinney.     Sailing  appealed. 

Leigh  and  Johnson,  for  the  appellant. 

Stanard,  conira. 

Cabb,  J.    This  case  presents  the  question  whether  a  contract^ 
is  legal,  by  which  a  sheriff  contracts  that  another  shall  exercise  ^ 
the  duties  of  his  office,  and  haye  all  the  fees,  priTileges,  and  ' 
emoluments  of  it,  and,  in  consideration  thereof,  shall  pay  ta 
the  sheriff  a  gross  sum,  unconnected  in  any  manner  with  ibe^  - 
fees  of  the  office.    This  question  depends  on  our  statute,  wfaiek^ 
prohibits  the  sale  of  any  office  or  deputation  of  office,  etc.^ . 
touching  the  administration  or  execution  of  justice,  or  there-^- 
ceipt  or  payment  of  the  'public  reyenue,  or  any  clerkship  in  m 
court  of  record,  subjects  the  persons  offending  to  penalties*  and 
disabilities,  and  pronounces  all  such  bargains  and  sales,  bond^,^ . 
covenants,  etc.,  utterly  void,  etc.,  provided,  that  nothing  in  thcr^ 
act  shall  be  so  construed  as  to  prohibit  the  appoiutment,  qtudi^ 
fication,  and  acting  of  any  deputy  clerk  or  deputy  sheriff  who 
shall  be  employed  to  assist  their  principals  in  the  execution  off 
their  respective  offices:  1  Bev.    Code,   c.   145,  p.  56^.    Thi» 
act  is  taken  from  5  and  6  Ed.  YI.,  c.  16,  with  some  differMicea» 
to  the  extent  of  the  law,  and  also  with  the  exception  that  tbe» 
English  statute  has  no  such  proviso  as  ours. 

That  the  enacting  part  oi  this  law  extends  to  the  office  off 
sheriff,  is  most  clear,  both  from  iti>  words  and  the  exception  life 
the  proviso.  This  was  acknowledg<)d  on  all  hands  in  the  argn* 
ment.  It  is  settled  by  many  cases  that  where  an  office  is  within 
this  statute,  and  the  salary  is  certain,  if  the  principal  make  Uk 
deputation,  reserving  a  less  sum  out  of  the  salary,  it  is  good;  so 
if  the  profits  be  uncertain,  arising  from  fees,  if  the  principal 
make  a  deputation,  reserving  a  certain  sum  out  of  the  fees  and 
profits  of  the  office,  it  is  good;  for  in  these  cases  the  deputy  la 
not  to  pay  unless  the  profits  arise  to  so  much;  and  though  m, 
deputy,  by  his  constitution,  is  in  place  of  his  principal,  yet  her 
has  no  right  to  his  fees;  they  still  continue  to  be  the  principars; 
so  that,  as  to  him,  it  is  only  reserving  a  part  of  his  own,  and 
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giving  away  the  rest  to  another.  But  where  the  reeenration  or 
agreement  is  not  to  pay  out  of  the  profits,  but  to  pay  generally 
a  certain  sum,  which  must  be  paid  at  all  events,  this  is  a  sale  of 
the  office;  and  a  bond  for  the  performance  of  such  an  agreement 
is  Toid  by  the  statute.  This  construction  of  the  law,  settled  by 
viumerouB  English  cases,  Sir  Arthur  Ingram's  case.  Go.  Lit. 
234  a.;  DocL  Trevor's  case,  Cro.  Jac.  269;  12  Co.  Bep.  78; 
Woodward  y.  Foxe,  8  Lev.  289;  2  Vent.  187;  3  Inst.  148;  Layng 
V.  Faine,  Willes'  Rep.  571;  Parsons  v.  Thompson,  1  H.  Bl.  322; 
Oarforlh  v.  Fearou,  Id.  327;  Law  v.  Law,  Cas.  Temp.  Talb. 
140;  3  P.  Wms.  391,  S.  0.;  Harrington  v.  Da  Chatd,  1  Bro.  C. 
Ct.  121,  has  also  been  adopted  by  this  court  in  Nod  y.  Usher, 
3  Call,  215,  a  case  which  arose  before  our  law,  and  was  decided 
under  5  and  6  Ed.  VI.,  c.  16,  then  in  force  beie. 

It  being  thus  settled  that  the  office  of  sheriff  is  within  the 
enacting  part  of  this  law,  and  that  a  deputation  for  a  sum  in 
gross  is  a  sale  of  the  office,  and  void,  the  case  at  bar  must^be 
clearly  within  the  statute,  unless  the  proviso  can  receive  such  a 
construction,  as  to  repeal  the  enacting  clause  wholly,  so  far  a6 
relates  to  the  deputation  of  the  offices  of  sheriff  and  clerk.  It 
MB  contended,  that  this  construction  must  be  given  to  it;  and 
tte  tenor  of  the  reasoning  on  which  this  idea  rests  is  (if  I  nndei^ 
stand  it)  the  following:  The  proviso  must  be  intended  to  have 
aome  effect,  to  withdraw  from  the  operation  of  the  law  some 
jase  or  class  of  cases,  which  would  otherwise  be  within  it 
Literally,  it  imports  that  nothing  in  the  act  shall  be  taken  to 
prohibit  the  appointment  of  a  deputy  clerk  and  sheriff,  to  assist 
their  principals  in  the  execution  of  their  offices;  but  there  was 
nothing  in  the  act  which  did  prohibit  this;  and,  therefore,  there 
IS  no  function  for  the  proviso  taken  in  the  limited  sense.  We 
must  then  enlarge  its  meaning,  till  it  reach  some  enactment  of 
the  law;  as  it  stands,  taken  literally,  it  would  make  the  act  read 
thus:  No  sheriff  shall  sell  the  deputation  of  his  office,  provided, 
bowever,  that  this  shall  not  be  so  construed  as  to  prohibit  a 
deputation  made  without  a  sale.  To  avoid  this  absurdity,  where 
the  proviso  says,  that  nothing  in  the  act  shall  prohibit  the  ap- 
pointment, qualification,  and  acting  of  a  deputy  clerk  or  sheriff, 
we  must  construe  it  to  mean,  that  nothing  in  the  act  shall  pro- 
Idbit  the  sale  of  the  deputation  of  clerk  or  sheriff. 

To  this  reasoning  I  can  not  assent  There  seem  to  me 
Mveral  insurmountable  objections  to  it.  In  the  construction  of 
statutes,  we  are  told  from  high  authority,  that  "when  the 
words  are  doubtful  and  uncertain,  it  is  proper  to  inquire  what 
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was  the  intent  of  the  legislature;  but  where  they  have  expressed 
themse]Tes  in  plain  and  clear  words,  it  is  very  dangerous  for 
judges  to  launch  out  too  far  in  searching  into  their  intent/'  In 
the  enacting  clause^  the  statute  prohibits,  in  the  strongest  and 
clearest  terms,  the  sale  of  certain  oflBces,  and  deputations  of 
offices;  among  these  the  office  of  clerk  is  expressly  named,  and 
that  of  sheriff  so  described  that  the  law. embraces  it  just  as 
clearly  as  if  it  had  been  named.  The  proviso  says,  that  nothing 
in  the  act  shall  prohibit  the  appointment,  qualification,  and  act- 
ing of  any  deputy  clerk  or  deputy  sheriff.  How  can  we  under- 
stand the  appointment,  qualification,  and  acting  of  deputy  clerks 
and  sheriffs,  to  mean  the  sale  of  the  deputation  of  these  offices? 
Does  appointment  mean  sale?  Can  there  be  no  appointment 
but  by  a  sale?  When  the  law  uses  words  of  known  and  settled 
meaning,  we  must  give  them  that  meaning.  The  word  appoint- 
ment is  one  of  frequent  use  and  determinate  meaning,  in  the 
law;  many  statutes  regulate  the  appointment  of  deputies  (sher- 
iffs, clerks,  surveyors  and  others);  and  I  fancy  it  would  puzzle 
the  research  of  the  most  indefatigable,  to  produce  a  single  in- 
stance in  which  the  word  is  used  to  signify  a  sale.  When  the 
act  meant  to  forbid  the  sale  of  offices,  it  used  plain  terms,  "  no 
person  shall  bargain  or  sell  any  office,"  etc.  If  it  had  intended 
in  the  proviso  to  except  from  the  operation  of  the  act  the  sale 
of  the  deputations  of  clerk  and  sheriff,  was  it  not  natural  to 
have  used  tlje  same  terms,  and  to  have  said,  ''  nothing  in  this 
act  shall  be  construed  to  prohibit  the  bargain  or  sale  of  the  de- 
putations of  clerk  or  sheriff?  " 

This  construction  not  only  Tiolates  the  plain  language  of  the 
law,  but  the  nature  of  a  proviso  also;  the  office  of  which  is  not 
to  repeal  the  enacting  clause,  but  to  modify  it.  The  legislature 
is  not  to  be  supposed  to  intend  to  contradict,  in  the  latter  clause 
of  a  law,  what  they  had  enacted  in  a  former;  but  to  limit  and 
explain  the  general  words  of  the  enactment.  And  this  explana- 
tion is  often  out  of  abundant  caution,  excepting  from  the  opera- 
tion of  the  law,  expressly,  cases  which  by  fair  construction 
would  not  have  come  within  its  range.  But  here  you  make  the 
law  say,  **  no  sheriff  or  clerk  shall  sell  the  deputation  of  his 
office;  provided,  nevertheless,  that  nothing  in  this  act  shall  be 
so  construed  as  to  prohibit  a  sheriff  or  clerk  from  selling  the 
deputation  of  his  office."  If  the  legislature  had  used  these 
words,  the  courts  could  not 'have  helped  it;  but  is  it  right  to 
make  them  speak  thus,  by  a  construction  which  Tiolates  the 
palpable  meaning  of  the  words  it  has  used;  and  this,  on  the 
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Cxound,  flolaly,  that  the  proTiso  will  be  inefficient,  unless  joa 
^▼e  it  this  extent  ? 

But  if  we  must  look  for  the  intent  of  the  legislature,  what  was 
€he  general  object  of  this  law ?  It  is  entitled:  "  An  act  against 
tte  buying  and  selling  of  offices."  The  preamble  to  the  English 
statute,  from  which  ours  is  taken,  states  the  objects  to  be,  to 
;aToid  corruption,  etc.,  and  to  the  intent,  that  persons  worthj 
;and  meet  to  be  advanced  to  the  place  where  justice  is  to  be  ad- 
sministered,  or  any  service  of  trust  executed,  shall  hereafter  be 
preferred  to  the  same,  and  no  other,  etc.  In  Layng  v.  Paine, 
dhief  Jastice  Willis,  in  delivering  the  opinion  of  the  court,  says, 
there  were  two  principal  reasons  for  making  that  statute:  1. 
That  offices  might  be  exercised  by  persons  of  skill  and  integrity; 
And,  2.  That  they  might  take  only  the  legal  fees;  for,  he  adds, 
^*  those  who  buy  their  offices,  will  be  apt  to  make  more  than 
'their  legal  fees,  according  to  what  is  said  in  3  Inst.  148,  they 
tiiat  buy  will  sell."  Now,  are  not  the  offices  of  clerk  and  sheriff 
^within  the  mischief  and  the  reason  of  this  statute,  as  well  as  the 
latter  ?  Is  it  not  important  to  the  community,  that  these  offices 
should  be  exercised  by  persons  of  skill  and  integrity?  Do  they 
not  furnish  the  greatest  facilities,  and  the  strongest  temptations, 
to  imposition  and  extortion  ?  What  officer  is  there,  so  closely 
duid  intimately  connected  with  the  people,  in  all  their  civil  re- 
lations, as  the  sheriff?  In  the  collection  of  taxes,  the  service  of 
process,  the  levying  of  executions,  the  sale  of  property,  and  in 
-various  other  ways  he  has  it  in  his  power  to  harass  and  oppress 
them,  by  means  so  easy  of  practice,  so  difficult  of  detection,  as 
to  offer  the  strongest  possible  temptations;  so  strong,  indeed, 
that  none  but  the  firmest  and  most  upright  minds  can  be  ex- 
pected to  resist  them;  for  the  judicious  selection  of  this  officer, 
the  law  has  shown  itself  very  solicitous,  however  its  provisions 
onay  have  been  neglected  or  perverted  in  practice. 

The  justices  of  the  peace,  we  know,  are  appointed  for  their 
^ood  character,  and  form  a  most  respectable  class  of  the  com- 
munity; out  of  this  body,  the  court  of  every  county  is  directed, 
Annually,  to  nominate  to  the  governor  three  persons,  one  of 
"whom,  being  approved  by  the  governor,  with  the  advice  of  the 
privy  council,  shall  be  commissioned  to  execute  the  office  of 
sheriff.  What  greater  caution  could  the  legislature  have  ob- 
served to  insure  the  filling  this  office  by  men  of  skill  and  honesty  ? 
Andean  we  suppose  that  this  same  legislature  intended,  that  so 
as  the  sheriff  was  appointed,  he  should  set  up  his  office  for 
io  the  highest  bidder?    That,  when  passing  a  law,  pro- 
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hibiting,  under  severe  penalties,  the  sale  of  offices  which  in  any 
wise  touch  the  admluistration  or  execution  of  justice,  or  the  re- 
ceipt or  pajmeut  of  the  public  reTcnue,  they  should,  by  a  pro- 
viso, mean  to  say,  nothing  in  this  act  shall  prevent  a  sheriff 
from  selling  his  office  to  a  deputy  ?  And  that,  too,  when  the 
law  only  says,  nothing  shall  prevent  his  appointing  a  deputy  to 
assist  him?  What  is  the  natural  eiSect  of  this  license  to  sell? 
The  sheriff  considers  the  office  as  a  source  of  profit  merely;  as 
something  given  him  to  make  money  by;  and  the  more  he  can 
make  by  it,  the  better.  He  sets  it  up  for  sale.  When  a  bidder 
offers,  what  are  the  considerations  which  influence  him  ?  Does 
he  ask,  which  among  all  these  will  administer  the  office  with 
most  skill  and  integrity,  with  least  oppression,  extortion,  and 
vexation  to  the  people?  By  no  means;  but,  which  will  give  me 
the  highest  price,  and  best  secure  me  against  the  consequences 
of  his  mideeds,  should  they  be  discovered?  Having  secured 
these  points,  he  makes  over  his  office,  and  divests  himself,  so 
far  as  he  can,  of  all  its  duties  and  its  cares. 

What  is  the  view  of  the  buyer?  Not,  assuredly,  to  benefit 
the  people,  but  to  better  his  own  condition;  to  make  money. 
He  has  probably  been  screwed  up,  by  competition,  to  a  high 
price,  and  is  turned  loose  upon  ihe  people,  not  merely  to  in- 
demnify himself  (for  no  man  will  work  for  nothing),  but  to 
make  the  most  of  his  bargain;  and,  having  bought  for  gain  an 
office  presenting  so  many  tempting  opportunities  for  extortioii 
and  speculation,  who  can  wonder  that  he  should  seek  to  im- 
prove them  to  the  utmost?  And  thus  would  be  violated  the 
second  great  object  of  the  statute  against  buying  and  selling 
of  offices,  which  Chief  Justice  Willis  states  to  be,  that  the  legal 
fees  only  should  be  taken;  for  those  who  buy  their  offices  will 
be  apt  to  make  more  than  their  legal  fees,  according  to  what  is 
said  in  3  Inst.:  "  Those  that  buy  will  sell."  Thus,  whether 
we  consult  the  plain  language  of  the  law,  or  the  intention  of 
the  legislature,  it  is  equally  clear  to  me,  that  the  sale  of  the 
deputation  of  the  offices  of  clerk  and  sheriff,  so  far  from  being 
sanctioned  and  legalized,  is  expressly  prohibited. 

It  is  said,  that  while  the  enacting  clause  prohibits  the  sale  of 
the  offices  of  clerk  and  sheriff,  the  proviso  only  permits  the  sale 
of  the  deputation  of  those  offices,  and  therefore  modifies,  rather 
than  contradicts,  the  clause.  But  does  not  the  clause  forbid 
the  sale  of  the  deputation,  as  well  as  of  the  office  itself?  If 
jon  permit  a  sheriff  to  sell  out  his  office  to  any  one  whom  he 
shall  make  his  deputy,  I  should  like  to  know  what  kind  of  a 
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sale  of  his  office  it  is  that  you  prohibit?  or  of  what  practical 
nse  such  prohibition  can  be  ? 

It  was  also  contended  that  the  history  of  sheriffs^  traced  from 
the  earliest  annals  of  the  state,  adds  strength  to  the  opinion 
that  the  proviso  intended  to  legalize  a  sale  of  the  depatation  of 
the  office,  bj  showing  that  this  office  was  intended  to  pass  in 
rotation  through  the  magistracy  of  the  connties,  as  a  reward  for 
their  Tarioos  services,  which  would  be  fnistmted  nnlees  they 
could  farm  their  offices  out;  as  it  was  well  known  that  both 
from  their  age,  when  the  office  usually  cuuie  to  them,  and  from 
their  personal  unfitness  in  many  cases,  they  could  neither  exe* 
cute  the  office  themselyes  nor  superintend  its  execution.  And 
for  these  positions  the  laws  of  the  colonial  gOTemment  and  of 
the  state,  and  the  practice  under  them,  were  referred  to.  Let  as 
first  look  to  the  laws.  I  deny  that  by  them  the  office  was  either 
directed  to  pass  in  rotation,  except  for  a  short  time,  or  given  as 
a  reward.  There  is  in  1  Hen.  Stat  at  lai^ge,  p.  224,  an  extraet 
taken  from  a  manuscript  book,  stating  that  in  1634  the  country 
was  divided  into  eight  shires,  etc.  And  it  is  added,  '*  and,  as  in 
England,  sheriffs  shall  be  elected  to  have  the  same  power  as 
there."  This  is  the  first  notice  of  sheri£b  in  our  laws.  In  the 
same  volume,  p.  392  (anno  1655),  it  is  enacted,  "  that  the  com- 
missioners (justices)  of  every  county  shall  recommend  three  or 
more  to  the  governor  and  council,  who  shall  elect  such  sherifis^ 
out  of  those  so  recommended,  as  they,  etc.,  shall  think  most 
meet  and  fit  for  the  place.'*  The  first  act  I  can  find,  confining 
the  office  of  sheriff  to  justices  (then  called  commissioners)  is  in 
1660-1,  2  Hen.  Stat,  at  large,  p.  21,  and  the  second  is  1661-2, 
Id.  p.  78.  And  the  reason  assigned  for  it  in  the  last  act  is 
worthy  of  notice :  '*  Forasmuch  as  the  commissioners  of  county 
courts  are,  by  the  laws  of  this  county,  answerable  for  the 
levies  and  estreatments  of  each  county,  of  which  the  sheriff 
is  usually  collector,  be  it  therefore  enacted,  that  none  but  one 
of  the  commissioners  of  each  county  shall  be  sheriff  of  the 
county;  and,  further,  that  the  commissioners  shall  exercise  the 
said  office,  successively  as  they  hold  their  places  in  commission^ 
every  one  a  whole  year  and  no  longer." 

Here  two  things  are  remarkable:  1.  The  office  was  not  con- 
fined to  the  magistracy  by  way  of  reward.  2.  They  were  to  take 
it  in  succession.  This  act  seems  to  have  remained  in  force  till 
1705  (3  Hen.  Stat,  at  large,  p.  246),  when  a  law  passed,  enact- 
ing  (among  other  things)  that  the  court  of  every  county  shall 
yearly  present  to  the  governor  a  list  or  recommendation  of  three 
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such  peiBons  (being  justices)  in  the  same  count j  court,  respect- 
ively,  as  they  shall  think  most  fit  and  able  to  execute  the  office 
of  sheriff,  etc.  Here  we  find  the  principle  of  the  office  passing 
in  rotation  among  the  justices  expressly  repealed,  and  the  courts 
directed  to  recommend  to  the  governor  three  such  persons,  be* 
ing  justices,  as  they  shall  think  most  fit  and  able  to  execute  the 
office  of  sheriff.  And  this  principle  of  rotation,  thus  expressly 
repealed,  has  not  been  revived,  nor  has  it  received  the  least 
countenance  from  any  succeeding  law.  On  the  contrary,  from 
the  passage  of  the  above  law  to  the  year  1748,  upwards  of  forty 
years,  the  principle  of  selecting  persons  for  their  fitness  and 
ability  remained  express  law,  and  has,  in  my  opinion,  given  the 
rule  which  ought  to  have  governed  ever  since.  For  though  the 
law  of  1748  (which  has  been  followed  in  all  the  subsequent  re- 
visions) says,  the  justices  shall  annually  present  to  the  governor 
a  list  of  three  persons  of  their  body  (omitting  the  words,  ''such 
persons  as  they  shall  think  most  fit  and  able");  yet,  as  the  prin- 
ciple of  rotation  had  been  expressly  repealed,  I  can  not  see  what 
rule  ought  to  have  guided  their  selection,  but  the  superior  fit- 
ness and  ability  of  the  persons  chosen;  and  this,  more  especially, 
if  it  should  appear  that  the  office  of  sheriff  was  not  given  to  the 
justices  of  their  benefit,  or  as  a  reward  for  their  services. 

This,  I  think,  does  appear:  1.  From  the  law  before  quoted, 
which  assigns  a  different  reason  for  confining  the  office  to  the 
justices;  and,  2.  From  the  consideration,  that  in  that  early 
day,  when  the  counties  were  thinly  inhabited  and  poor,  the 
office  was  rather  a  burden  than  a  benefit;  a  conclusion  greatly 
strengthened  by  the  fact  that  in  1710  the  legislature  found  it- 
self obliged  to  compel  the  acceptance  of  the  office,  by  infficting 
the  heavy  penalty  of  five  thousand  pounds  of  tobacco  on  any 
person  commissioned  who  should  refuse  to  act;  unless  such  per- 
son should  make  oath,  before  the  court  of  the  county,  that  he 
hath  used  his  best  endeavor,  truly  and  bona  fide,  without  any 
covin  or  collusion,  to  get  security  for  his  performance  thereof 
and  that  he  could  not  obtain  such  security.  It  is  further  pro- 
vided by  the  act,  that  no  person  who  hath  served  as  sheriff  of  a 
county  shall  be  liable  to  the  forfeitures  of  the  act,  for  refusing 
to  serve  a  second  time,  unless  every  person  named  in  the  com- 
mission of  the  peace  hath  actually  after  him  served  in  the  office 
of  sheriff,  or  paid  the  fine  for  refusal.  This  act  continued  in 
force,  I  believe,  till  the  revisal  of  1792,  the  penalty  being  re- 
duced from  time  to  time.  Now,  I  ask,  can  better  evidence  be 
wanting  to  show  that,  at  the  passage  of  this  law,  the  office  wns 
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a  burden  miher  than  a  benefitf  Do  we  find  it  necoooary  to 
compel  bj  penalties  the  acceptance  of  favors,  benefits,  or  re- 
wards? To  make  a  man  pnrge  himself ,  by  oath  in  open  coort, 
of  the  8n8pi<non  of  attempting  to  evade  the  acceptance  and  en- 
joyment of  these  rewards,  by  covin  and  collusion  t  If  the  office 
had  been  profitable,  would  we  have  seen  a  proviso  exempting  a 
a  man  who  had  served  once,  from  forfeiture  for  refusing  a  second 
service,  unless  every  other  justice  had  ako  borne  the  burden 
since  his  service? 

These  considerations  satisfy  me,  that  when  the  law  psfised 
confining  the  office  to  the  justice,  it  was  a  thing  rather  to  be 
avoided  than  sought  after,  and  not  given  to  them  as  a  reward 
for  services,  but  imposed  upon  them  as  a  burden.  That  in  tha 
lapse  of  years,  and  the  progress  of  society,  the  office  has  become 
valuable,  can  certainly  have  no  effect  upon  the  original  inten- 
tion of  the  legislature. 

That  the  practice,  since  my  day  at  least,  has  been  to  appoint 
the  justices  to  the  office  in  rotation,  I  admit;  how  far  back  it 
commenced,  I  know  not.  As  a  commentary  on  the  law,  it 
would  have  weight  in  a  doubtful  case,  but  where  the  law  is 
dear  it  must  speak  for  itself.  It  was  also  contended  that 
though  the  sale  of  the  sherifTs  office  be  not  permitted  by  law, 
yet  it  has  been  the  general  idea  that  it  was  so,  and  the  universal 
practice  to  farm  it  out;  and  that  this  common  error  makes  it 
lawful.  I  can  not  assent  to  this  position.  The  sale  of  the 
deputation  of  this  office  is  expressly  forbidden  by  the  statute, 
unless  the  proviso  excepts  it.  I  have  shown  it  does  not.  Here, 
then,  we  have  the  statute  law  prohibiting  the  sale  under  a 
severe  penalty,  and  declaring  the  bond  given  as  the  price  of  it 
void;  and  we  have  the  law  of  common  error,  holding  the  sale 
and  the  bond  good.  Which  shall  we  follow  ?  We  can  not 
serve  two  masters. 

To  me  it  seems  that  we  can  know  no  law  but  that  derived 
from  the  law-making  power;  and  that,  in  opposition  to  such 
laws,  error,  however  common,  however  hoary,  can  impose  on 
us  no  obligation.  We  ought,  in  such  cases,  to  examine  the 
law  thoroughly,  and  see  clearly  that  the  common  opinion  is 
erroneous  before  we  decide;  but,  having  done  this,  and  finding 
that  we  must  either  violate  the  law  or  correct  the  error,  I  can 
not  conceive  how  we  should  hesitate  in  our  course.  And  this, 
I  think,  has  been  the  opinion  of  this  court.  No  error  could  be 
more  prevalent  than  that  one  bond  would  answer  for  the  two 
years  of  the  sheriffs  office;  but  this  court  did  not,  therefoie. 
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8hrink  from  correcting  it.  It  was  equally  the  general  opinion 
that  you  might  fine  a  sheriff,  totiea  quotiea,  for  failing  to  return 
an  execution;  and  this  was  the  constant  practice;  the  question, 
however,  at  length  came  before  this  court,  and  the  error  was 
corrected. 

It  was  said,  in  the  argument  of  the  case  of  Wemick  and 
McMurdo^  also,  that  the  opinion  and  practice  were  old  and 
general,  that  an  administrator  de  honia  non  could  sue  the  lepre- 
tentative  of  a  former  executor  for  assets  wasted  or  converted 
by  him;  this  court,  however,  took  up  the  question  upon  the 
law,  not  of  public  opinion,  but  of  the  land,  and  decided  that 
he  could  not.  Other  cases,  I  have  no  doubt,  might  be  men- 
tioned. 

It  was  also  said,  that  if  we  decide  that  a  deputation  of  the 
office  of  sheriff  for  H  sum  in  gross  is  a  sale,  it  will  have  no 
other  effect  than  to  add  four  words  to  the  bargain,  and  make 
the  price  payable  out  of  the  profits.  What  consequencos  may 
follow  oar  decision,  is  not,  as  I  conceive,  the  exact  question 
before  us.  That  question  is,  whether  by  such  deputation  for  a 
gross  sum  the  law  is  violated  which  forbids  a  sale?  If  it  be,  we 
must  say  so,  though  the  heavens  should  fall.  That  such  deputa- 
tion is  a  sale,  was  admitted  as  settled  law;  and  the  cases  prov- 
ing it  are  too  numerous  to  cite.  The  law,  then,  pronounces 
the  contract  void,  and  all  bonds  given  under  it.  If  this  law 
may  be  easily  evaded,  that  can  be  no  reason  for  our  refusing  to 
execute  it,  though  a  proper  ground  for  amendment  by  the 
legislature. 

Upon  the  whole,  I  think  both  bonds,  that  of  the  deputy  and 
of  the  sub-deputy,  void;  and  that  the  motion  being  on  them, 
can  not  be  sustained;  and,  therefore,  that  the  judgment  of  the 
court  below  should  be  reversed. 

Gbsen,  J.  This  case  presents  the  question,  whether  the  re- 
spective contracts  between  McEinney  and  Gillingwaters,  and 
the  latter  and  Sailing,  were  void  under  our  statute  prohibiting 
the  buying  and  selling  of  offices.  That  statute  relates  to  all 
such  offices,  or  the  deputations  of  them,  or  of  any  part  of  them, 
as  in  any  wise  touch  or  concern  the  administration  of  the  execu- 
tive government,  or  the  administration  or  execution  of  justice, 
or  the  receipt  or  payment  of  the  public  revenue,  or  any  clerk- 
ship in  a  court  of  record;  and  prohibits  all  persons  to  bargain 
or  sell  the  same,  or  to  receive  or  take  anything  direcUy  or  in- 
directiy  for  the  same,  or  for  a  vote  in  appointing  thereto,  or  to 
take  any  promise,  agreement,  etc.,  for  the  payment  of  anything 
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for  the  atme,  or  for  a  Toie  in  appointing  therBto,  nndo*  the 
penaltjT  of  being  incapable  of  appointing,  or  irotiBg  for  the 
appointment,  to  anj  soch  office  or  deputation  thereof,  or  of 
any  port  thereof,  and  of  being  disabled  to  hold  the  oflice  in 
▼irtne  of  which  they  hold  the  right  to  appoint,  or  to  Tote  in  the 
appointment  to  the  same,  and  of  being  amereed  and  impria- 
oned;  and  if  a  member  of  the  aaaemblj,  of  being  expelled  and 
incapable  of  being  afterwards  elected.  And  ereiy  person  giT- 
ing  or  paying,  or  malring  a  promise,  agreement,  etc.,  to  giro  or 
pay  anything  for  the  appointment,  or  for  a  Tote  in  the  appoint- 
ment, to  any  such  office  or  deputation  thereof,  or  of  any  part 
thereof,  is  declared  incapable  of  serving  in  any  sndi  office.  It 
moreover  declares,  that  eyery  such  bargain,  sale,  promise, 
agreement,  etc.,  shall  be  void,  with  two  provisos:  1.  That 
nothing  therein  contained  shall  be  so  construed  as  to  prohibit 
the  appointment,  qualification,  and  acting  of  any  deputy  derk 
or  deputy  sheriff  who  shall  be  employed  to  assist  their  princi- 
paLs  in  the  execution  of  their  respectiye  offices;  2.  That  all  acts 
done  by  any  person  so  offending,  by  authority  or  color  of  the 
office  or  deputation  thereof  which  ought  to  be  forfeited,  before 
be  be  removed  from  the  office  or  depotation,  shall  be  valid  in 
such  like  manner  as  if  the  act  had  never  been  made. 

This  statute  was  taken  literalty  from  that  of  the  5  and  6  Edw. 
VI.,  c.  16,  with  the  exception  of  the  proviso  in  our  act  in  respect 
to  deputy  clerks  and  sheriffis,  and  of  offices  touching  the  ad- 
ministration of  the  executive  government,  which  are  not  in  the 
English  statute,  and  of  many  offices  embraced  in  that  which 
are  not  touched  by  our  act,  none  such  existing  here.  The  settled 
construction  of  the  English  statute  is,  that  whenever  the  agree- 
ment is  that  the  deputy  shall  do  all  the  duties  and  receive  all  the 
emoluments  of  an  office,  the  profits  of  which  are  uncertain  and 
depending  upon  fees,  and  shall,  in  consideration  thereof,  pay,  or 
agree  to  pay,  a  gross  sum  to  the  principal,  it  is  a  sale  prohibit- 
ed by  the  statute.  But  if  he  only  engages  to  pay  a  stipulated 
sum,  out  of  the  fees,  it  does  not  fall  within  it.  And  this  was 
the  construction  adopted  by  this  court  in  the  case  of  a  sale  of 
the  deputation  of  the  office  of  sheriff,  in  Noel  v.  Fitsher,  3  Call, 
215,  a  case  which  arose  upon  a  transaction  before  our  statute 
was  enacted,  and  when  the  English  statute  was  in  force  here. 

There  can  be  no  doubt  but  that  the  enacting  part  of  the  stat- 
ute extends  to  the  office  of  sheriff,  which  emphatically  touches 
and  concerns  the  execution  of  justice  and  the  receipt  and  pay- 
ment of  the  public  revenue.     The  only  question  is,  whether 
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tbe  deputation  of  that  office  is  wholly  excepted  out  of  the  enact- 
ing clauses  by  the  proviso.  The  literal  terms  of  the  proviso 
import,  that  only  the  case  of  a  deputy  employed  to  assist  the 
principal  in  the  execution  of  his  office,  and  not  one  employed 
to  do  the  whole  of  its  duties,  is  intended  to  be  excepted  from 
the  operation  of  the  enacting  clauses.  Yet,  if  the  proviso  was 
expunged  from  the  act,  the  employment  of  a  deputy  to  do  the 
whole  of  the  duties  would  not  be  prohibited.  And  it  is  con- 
traiy  to  the  nature  of  a  proviso  to  enlarge  the  operation  of  the 
enacting  clauses.  To  employ  a  deputy  to  do  the  whole  business 
of  the  office,  paying  him  a  fixed  sum,  or  giving  him  all  its  emolu- 
ments (except  a  given  sum  to  be  paid  by  him  out  of  them),  as 
a  compensation  for  his  services,  would,  therefore,  be  the  employ- 
ment of  a  deputy  to  assist  his  principal,  within  the  meaning  of 
the  proviso.  But  there  was  no  occasion  for  any  proviso  to  ex- 
cept 8uch  a  case  from  the  enacting  clauses,  since,  without  the 
proviso,  the  case  would  not  fall  within  the  prohibitions  of  the 
statute.  The  only  case  in  which  a  deputation  of  the  office  could 
come  within  the  enacting  clause,  is  that  where  the  deputy  paid, 
or  agreed  to  pay  for  it,  a  gross  sum,  at  all  events,  and  inde- 
pendently of  the  amount  of  the  fees;  and  if  the  proviso  does  not 
except  such  a  case,  it  has  no  effect  whatever.  For,  in  that  case, 
the  statute  would,  in  respect  to  the  deputation  of  the  office  of 
sheriff,  read,  in  effect,  thus:  No  sheriff  shall  sell  the  deputation 
of  his  office;  provided,  however,  that  this  shall  not  be  so  con- 
strued as  to  prohibit  a  deputation  made  without  a  sale;  which 
would  be  absurd,  unless  there  were  some  doubt  whether  the 
office  could  be  deputed  or  not,  and  the  proviso  was  inserted  for 
greater  caution,  and  to  sanction  deputations  which  were  not  con- 
trary to  the  enacting  clause.  But  there  was  no  shadow  of  doubt 
upon  that  point;  for  the  office  of  deputy  sheriff  had  been  recog- 
nized by  our  statutes,  and  regulated  from  the  earliest  periods  ot 
our  legislation;  and  so  tbe  office  of  deputy  clerk  was  alsorecog- 
nizedy  and  only  a  few  years  before  an  oath  prescribed  to  be 
taken  by  him,  before  he  could  be  permitted  to  act  as  such. 

It  was  argued  that  the  offices  of  clerk  and  sheriff,  and  deputa- 
tions of  them,  being  embraced  within  the  enacting  clause,  espe- 
cially that  of  the  former,  which  is  mentioned  by  name,  a  cen- 
struction  which  would  exempt  the  deputations  of  them  from 
the  operation  of  the  statute,  would  give  to  the  proviso,  not  tbe 
effect  of  modifying  the  general  provisions  of  the  enacting  clause, 
but  of  taking  from  its  operation  entirely  one  of  the  cases  at 
least  which  was  embraced  by  it  in  express  terms,  that  of  the 
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office  of  clork  of  a  court  of  record.  A  particular  attention  te 
the  frame  of  the  act,  which  follows  literally  that  of  the  English 
statute,  in  which  there  is  a  proviso  excepting  certain  offices^ 
will  show  that  such  would  not  be  the  effect  of  that  construction. 
It  begins  with  prohibiting  the  sale  of  any  office  or  offices,  or 
the  deputation  of  any  office  or  offices,  or  any  part  or  parcel  of 
any  of  them,  or  the  receiving  money,  etc.,  for  any  office  or 
offices,  or  the  deputation  of  any  office  or  offices,  or  of  any  part 
or  parcel  of  any  of  them,  or  for  a  vote  in  appointing  to  any  office 
or  offices,  or  the  deputation  of  any  office  or  offices,  or  any  part  or 
parcel  of  them;  and  then  describes  the  offices  as  being  those  only 
which  shall  in  any  wise  touch,  etc.  The  general  object  of  the 
act  being  to  prohibit  the  sale,  not  only  of  offices  of  a  particular 
description,  but  the  deputation  thereof,  or  of  any  part  thereof, 
with  only  two  exceptions,  not  of  the  offices,  but  of  their  deputa- 
tions only,  the  most  simple  method  was  to  announce,  in  the 
first  instance,  a  general  prohibition,  and  then  the  particular 
exceptions,  not  of  any  office  particularly  designated  in  the 
several  prohibitions,  but  of  its  deputation  only.  Thus,  not- 
vnthstanding  the  proviso,  the  offices  of  clerk  and  sheriff  may  be 
sold  contrary  to  the  statute,  or  at  least  a  vote  in  the  appoint- 
ment of  them  may  be  so  sold;  as,  if  any  justice  of  the  peace 
should  receive  a  reward  for  giving  his  vote  in  the  appointment 
of  a  clerk,  or  the  nomination  of  a  sheriff,  or  any  judge  for  the 
appointment,  or  a  vote  in  the  appointment  of  any  clerk,  or  a 
member  of  the  executive,  for  a  vote  in  the  appointment  of  a 
sheriff.  These  cases  would  fall  clearly  within  the  denunciations 
of  the  statutes.  These  considerations  would  incline  me  strongly 
to  the  opinion,  if  we  were  not  to  look  beyond  the  terms  of  the 
statute  itself,  that  the  sale  of  the  deputation  of  the  offices  of 
clerk  and  sheriff  was  not  embraced  by  the  statute.  Other  cir- 
cumstances lead  to  the  same  conclusion. 

One  of  these  is  to  be  found  in  the  histoiy  of  the  office  of 
sheriff  in  Virginia.  Until  1655,  sheriffs  were  elected.  An  act 
was  then  passed,  directing  that  the  justices  of  the  peace  in  each 
county  (then  called  commissioners)  should  nominate  three  or 
more,  out  of  which  the  governor  and  council  should  commission 
one  as  sheriff.  In  1660,  it  was  enacted  that  the  office  should 
be  conferred  upon  the  commissioners  in  succession.  And  so 
the  case  remained  until  1705,  when  it  was  enacted  that  no  per- 
son but  a  justice  of  the  peace  should  be  appointed  sheriff,  and 
that  the  county  courts  should  annually  nominate  three  justices, 
one  of  whom  should  be  commissioned;  and  that  a  sheriff  might 
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be  continued  for  two  years,  and  no  longer,  the  former  laws, 
from  1657  downwards,  having  prohibited  any  sheriff  or  under- 
sheriff,  to  serve  for  more  than  one  year.  In  1710,  a  heavy 
penalty  was  imposed  upon  any  one  who  was  commissioned,  and 
refused  to  act.  This  penalty  was,  from  time  to  time,  gradually 
moderated,  and  finally  dropped  at  the  revisal  of  1792. 

Although  the  laws,  subsequent  to  1705,  imposed  upon  the 
county  court  and  executive  no  obligation  to  nominate  and  ap- 
point the  justices  in  succession  to  the  office  of  sheriff,  yet  the 
invariable  practice  has  always  been,  and  still  is,  to  pursue  the 
course  (which  is  considered  as  a  matter  of  right),  unless  there 
be  some  very  serious  objection  to  the  propriety  of  appointing 
the  senior  justice  who  has  not  already  held  the  office.  The 
office,  although  formerly  burdensome,  and  imposed  upon  the 
justices  under  a  heavy  penalty,  has  long  since  been  of  some 
value,  and  considered  as  a  reward,  and  the  only  one  given  to 
them  for  their  important  public  services.  These  justices  have 
been  uniformly  selected  from  the  most  valuable  and  respectable 
classes  of  our  community,  have  borne  the  chief  burden  of  the  ad- 
ministration of  justice,  and  the  whole  of  that  of  the  internal  police 
of  the  country.  They  have,  in  a  great  degree,  composed  our 
legislative  bodies.  The  office  of  sheriff,  devolving  on  them  in 
succession,  generally  comes  to  them  at  an  advanced  age,  and 
wheu  they  are  unfitted,  from  that  cause  as  well  as  from  their 
previous  course  of  life,  and  other  occupations,  to  discharge  in 
detail  the  duties  of  the  office,  or  even  to  superintend  personally 
the  discharge  of  those  duties  by  others;  and  they  have,  as  was 
to  be  expected,  almost  invariably,  so  far  as  I  am  informed,  and 
as  indeed  is  perfectly  notorious,  farmed  their  offices  to  others, 
without  being  conscious  of  violating  any  law,  either  municipal 
or  moral.  This  practice  must  have  been  well  known  to  the 
legislature  which  enacted  the  law  in  question.  And  this 
induces  the  belief  that  the  proviso  was  intended  to  except  the 
deputation  of  this  office  from  the  general  terms  of  the  statute. 
In  a  doubtful  case,  the  state  of  things  to  which  the  provisions 
of  a  statute  were  intended  to  be  applied,  may  properly  be  re- 
sorted to  as  a  means  of  ascertaining  the  true  construction. 

Another  circumstance,  entiUed  to  some  weight,  is  that  the 
statutes  of  4  Hen.  lY.,  c.  5,  and  26  Hen.  YI.,  c.  10,  which  ex- 
pressly prohibited  a  sheriff  to  farm  (that  is,  to  sell  the  deputa- 
tion of  his  office),  were  in  force  here  when  the  legislature  were 
engaged  in  the  business  of  re-enacting  such  of  the  British  stat- 
9t«A  as  it  ^as  thought  fit  to  adopt  into  our  code  as  preparatory 
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to  the  abolition  of  all  the  English  statutes.  And  though  the 
statute  of  Edw.  YI.  was  in  substance  enacted  here,  and  all  onr 
own  statutes,  respectin<y  the  office  and  duties  of  sheriff,  were 
also  revised  and  brought  into  one;  yet  it  was  not  thought  fit  to 
adopt  the  prohibition  of  the  statutes  of  Hen.  lY.  and  Hen.  YI., 
of  farming  the  office  of  sheriff.  On  the  contrary,  in  re-enact- 
ing the  statute  of  Edw.  YI.,  which,  whilst  it  would  have  pro- 
hibited the  farming,  but  not  the  deputation  without  sale,  oi  the 
office,  if  the  proviso  in  question  had  not  been  inserted,  they 
inserted  that  proviso  for  no  purpose  that  I  can  perceive,  but  to 
prevent  the  operation  which  the  statute  would  otherwise  have 
had  in  prohibiting  the  farming  of  the  office. 

If,  however,  these  circumstances  are  not  sufficient  to  justify 
the  conclusion  that,  upon  the  literal  construction  of  the  statute, 
the  sale  of  the  deputation  of  the  office  of  sheriff  is  excepted 
from  its  provisions;  still,  the  construction  is  so  doubtful,  and  the 
practice  in  question  has  so  long  prevailed,  and  is  so  extensive, 
and  the  consequences  of  holding  it  illegal  so  extensively  ruin- 
ous, that  if  there  be  any  case  to  which  the  maxim  commMnU 
error  facit  jua  can  apply,  this  is  surely  one.  That  maxim  has 
been  held  in  England  to  sanction  practices  even  expressly 
against  the  statutes:  Clay  v.  Sudgrave,  1  Salk.  83;  WaUan  v. 
Spark,  Ck>mb.  821;  Herberl  v.  Binion,  Boll.  228;  East  India 
Company  v.  Skinner,  Comb.  342.  If  this  practice  were  held  to 
be  illegal,  and  the  original  contract  of  deputation  held  to  be 
void,  all  collateral  contracts  of  indemnity,  or  otherwise  founded 
on  it,  as  their  consideration,  would  also  be  void,  and  the  parties 
subjected  to  the  high  penalties  imposed  by  the  law;  and,  in  both 
respects,  very  great  numbers  of  persons  would  be  involved, 
while  such  a  decision  would  have  no  effect  whatever  in  prevent- 
ing the  future  mischief  which  might  arise  from  the  practice; 
since  it  would  only  serve  to  admonish  the  parties  of  the  neoessity 
of  adding  to  the  terms  of  their  contracts  four  words  (out  of  the 
profits),  which  would  not  vary  the  substance  of  the  contract, 
while  it  would  make  it  unquestionably  valid. 

If  I  am  right  in  these  views,  the  argument,  that  the  sale  of 
public  offices  is  malum  in  ne,  and  against  the  principles  of  the 
common  law,  and  amount  to  bribery  and  extortion,  is  sufficienUy 
answered.  Upon  the  whole,  I  think  the  contract  between  McEin- 
ney  and  Gillingwaters  was  valid;  and  that  between  the  latter  and 
Sailing,  whether  valid  or  void,  can  in  no  way  affect  McKinney, 
since  he  was  not  privy  to  it.  All  that  we  can  infer  from  the 
facts  in  the  record,  is,  that  McKinney  having  sold  the  depata- 
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tion  of  his  wliole  office  to  Gillingwaters,  the  latter  sabetitated 
Sailing  to  a  part  of  it,  and  MoEinney,  at  his  instance,  admitted 
the  latter  as  his  deputy;  he  giving  surety  to  McEinney,  to  in- 
demnify him  against  any  loss  arising  from  his  acts  as  deputy, 
and  not  to  Gillingwaters  to  indemnify  him.  Sailing  was  there- 
fore bound  to  see  that  the  revenue  collected  by  him  was  paid 
into  the  treasury,  so  as  to  indemnify  the  high  sheriff,  and  paid 
it  over  to  Gillingwaters  at  his  own  peril. 
The  judgment  should  be  affirmed. 

CoAiABB,  J.,  and  Cabell,  J.  concurred. 

Bbooxs,  President.  I  do  not  think  it  of  any  importance  to 
inquire  into  the  history  of  the  shrievalty  in  Virginia,  or  to  ascer- 
tain from  it,  when  and  whether  it  was  a  valuable  office,  or  in 
what  degree  it  was  intended  as  compensation  to  the  magistrates 
of  the  counties;  as  very  little  if  any  light  is  to  be  borrowed 
from  those  topics,  to  illustrate  the  construction  of  our  statute 
against  buying  and  selling  offices,  passed  in  1792,  and  which 
(with  the  exception  of  the  fourth  section)  is  a  copy  of  the  5  and  6 
iSdw.  YI.,  then  in  force  here.  That  it  was  the  practice  to  sell 
the  deputation  of  the  office  of  sheriff,  either  for  a  gross  sum,  or 
a  sum  to  be  paid  out  of  the  fees  of  the  office,  at  the  time  the 
act  of  1792  was  passed,  there  can  be  no  doubt.  The  first  sec- 
tion of  that  act  disables  the  persons  holding  the  offices  therein 
described,  from  holding  them,  who  shall  bargain  or  sell  any 
office  or  officef^^  or  receive  or  take  any  money,  fee,  or  reward, 
or  any  profit,  directly  or  indirectly,  or  take  any  promise,  agree- 
ment, covenant,  bond,  or  assurance,  for  any  office  or  offices,  or 
the  deputation  of  any  office  or  offices,  or  any  part  or  parcel  of 
those  which  shall  in  any  wise  touch  or  concern  the  administra- 
tion of  the  executive  government,  or  the  administration  or  exe- 
cution of  justice,  or  the  receipt  or  payment  of  the  public  reve- 
nue, by  declaring,  in  the  latter  part  of  the  section,  that  every 
person  so  offending  shall  be  incapable  of  appointing  or  voting 
for  the  appointment  to  such  office,  and  shall  be  adjudged  a  dis- 
abled person  in  law,  etc.,  plainly,  and  in  terms,  including  and 
interdicting  the  deputation  of,  or  appointing  to,  the  ofBce  of 
deputy  sheriff,  among  others,  for  any  fee  or  reward,  etc.  The 
second  section,  corresponding  with  the  first,  disqualifies  the  per- 
son receiving  the  deputation  or  appointment  of  such  offices,  on 
the  terms  interdicted  in  the  first  section,  from  holding  or  serv- 
ing in  such  offices.  And  the  third  section  declares  that  such 
bargain,  sale,  promise,  bond,  covenant,  agreement,  or  assurance 
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(refenjng  to  all  those  interdicted  in  the  first  section),  shall  be 
atterlj  Toid  and  of  no  effect.  And  then  comes  the  proviso  in 
the  fourth  section,  on  the  constroction  of  which  the  case  before 
ns  depends;  it  is,  that  nothing  in  the  act  contained  shall  be  so 
construed  as  to  prohibit  the  appointment,  qualification,  and  act- 
ing of  anj  deputy  derk,  or  deputy  sheriff  who  shall  be  employed 
to  assist  their  principals  in  the  execution  of  their  respeetive 
ofliees.  To  give  to  this  section  no  effect  at  all,  would  be  a 
monstrous  construction  of  the  act. 

Though  it  is  admitted  that  examples  may  be  found  in  some 
of  our  statutes,  in  which  the  legislature,  for  greater  caution, 
haTe,  by  a  proriso,  excepted  a  case  not  before  in  the  act;  yei 
no  example  can  be  found  in  which  a  case  plainly  within  tlie 
terms  of  the  statute  has  been  ^eld  to  be  unaffected  by  a  pro* 
viso,  obriously  (as  in  this  instance)  intended  to  take  it  out  of 
the  act,  upon  any  construction  of  the  act  founded  on  its 
policy,  and  not  on  the  terms  of  the  proviso.  Such  an  example 
would  justify  the  court,  in  almost  any  case,  in  departing  from 
the  plain  letter  of  a  statute,  and  giving  to  it  a  construction 
drawn  from  what  it  might  suppose  a  wiser  and  better  policy. 

The  first  section  of  the  act  plainly  interdicts  the  buying  and  sell- 
ing a  large  description  of  offices,  including  that  of  deputy  sheriff; 
an  office  which,  it  must  be  admitted,  it  was  the  practice  to  sell, 
under  the  existing  restrictions  upon  the  abuse  of  the  power,  not 
altogether  applicable  to  other  offices,  viz. ,  the  control  of  the  law, 
which  requires  an  oath  to  be  taken  by  the  deputy  sheriff  in  open 
court,  and  of  the  court  also,  which  might,  for  good  reasons,  ob* 
ject  to  his  qualification.  And  to  except  this  office  from  its 
operation,  and  also  that  of  deputy  clerk,  was  not  so  violent  an 
outrage  on  the  whole  policy  of  the  first  section  as  seems  to  be 
sapposed.  To  insist  that  the  proviso  means  only  to  except  the 
sale  of  such  office  for  a  sum  to  be  paid  out  of  its  fees,  would  be 
to  give  it  no  effect,  as  such  sale  was  not  within  the  first  section 
of  the  act.  It  was  known  to  the  legislature,  when  the  act  waa 
passed,  to  have  been  so  decided  by  the  English  judges  on  the 
statute  5  and  6  Edw.  YI.,  from  which  it  copied  the  section. 

But  the  proviso,  in  its  terms,  is  not  susceptible  of  such  an  in- 
effectual construction  of  its  meaning;  in  it  is  employed  the  Tezy 
language  of  the  first  section.  It  is  not  to  be  so  construed  as  to 
except  the  naked  appointment,  etc.,  of  any  deputy  clerk  or 
deputy  sheriff,  no  appointment  of  either  being  prohibited  by  the 
first  section  (but,  on  the  contrary,  indirectly  provided  for),  unless 
made  for  fee,  reward,  etc.    In  terms,  too,  the  proviso  applies  to 
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tbe  third  section,  which  makes  void  all  bargains,  sales,  etc.  Its 
terms  are,  that  nothing  in  this  act  contained  (includicg  all  ita 
sections)  shall  be  so  construed,  etc.;  plainly,  I  think,  excepting 
from  the  act  the  operation  of  the  third  section,  also,  on  bargains, 
sales,  etc.,  entered  into  for  the  o£Sce  of  deputy  sherifi.  The 
decision  in  the  case  of  Noel  v.  Fisher,  in  this  court,  if  it  can  have 
any  influence,  is  favorable  to  this  construction  of  our  act.  That 
decision  was  on  the  English  statute,  from  which  the  three  first 
sections  in  our  statute  are  substantially  copied.  It  was  in  a 
ease  arising  before  the  passage  of  our  act  of  1792.  It  pro* 
nounced  a  bond  taken  for  the  office  of  deputy  sheriff  for  a  gross 
sum  (not  to  be  paid  out  of  the  fees  of  the  office),  to  be  void,  as 
the  English  courts  have  before  done,  on  the  statute  of  Edw.  YL 
And  it  can  hardly  be  doubted,  that  though  that  decision  was 
after  our  statute  upon  a  case  arising  before  it,  the  law  of  it  was 
well  known  to  the  legislature,  from  the  English  decisions  long 
before;  and  it  is  not  conceivable  that  in  the  fourth  section  of 
oar  act  (the  proviso)  it  meant  to  take  a  case  out  of  the  operation 
of  it  which  had  never  been  considered  as  within  the  act  of  Edw. 
YI. ,  but  the  contrary,  by  the  English  judges.  I  think  such  a  con- 
struction inadmissible  on  every  ground,  and  that  the  case  be- 
fore us  is  within  the  proviso,  and  that  therefore  the  judgment 
must  be  affirmed. 
Judgment  affirmed. 


Newstjm  v.  Newsxjm. 

[1  Xiszoa,  88.] 

A V  ADmnsntATOK  Sxixiva  thx  Chattel  of  Anothbb,  ai  part  of  hii  iotet- 
tate's  estate,  and  applying  the  prooeedB  in  payment  of  the  debts  of  the 
estate,  without  notice  of  the  rights  of  the  true  owner,  is  personally  UMm 
in  trover  by  snoh  owner. 

Proof  of  Demaio)  akd  REruaiL  in  trover  is  not  necessary  where  there  has 
been  an  actaal  conversion. 

Whxthkr  a  Naked  Tbustbs  of  a  Chattel  can  recover  fall  damages  in 
trover,  qtuere. 

Of  Exceftions  to  the  Opinions  of  the  Coubt,  taken  at  the  trial  on  specifio 
points,  the  appellate  court  will  consider  such  points  only  as  were  pre- 
sented to  and  decided  by  the  court  below,  though,  from  the  exceptions^ 
it  may  appear  that  other  points  might  have  been  made^ 

Tboveb  brought  by  William  Newsum  against  HeniyNewsum. 
Plea,  the  general  issue.  B.  B.  Keeling,  being  possessed  of  a 
slave,  the  subject-matter  of  this  action,  conveyed  the  same,  in 
connection  with  his  wife,  Amey  EeeliDg,  to  the  plaintiff,  in  trust 
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for  the  use  of  Amej,  and,  after  her  death,  for  the  use  of  her 
children.  Amej,  in  her  life-time,  sold  the  slave  to  one  Pen- 
dred,  who  dying,  his  widow  took  out  administration,  and  subse- 
quentlj  married  this  defendant.  The  latter,  in  his  representa- 
tiye  character,  sold  the  slave  and  applied  the  proceeds  to  the 
payment  of  the  debts  of  his  intestate.  The  defendant  offered 
to  prove  that  the  estate  was  largely  indebted  to  him,  but  the 
evidence  was  rejected.  Whence  an  exception  was  taken.  Ex- 
ceptions were  also  taken  to  the  rulings  of  the  court,  that  if  there 
had  been  an  actual  conversion,  no  demand  and  refusal  need  be 
proved;  and  that  the  fact  of  the  defendant's  having  acquired  the 
slave  in  a  representative  capacity  did  not  alter  his  liability.  A 
gupensedeaa  was  allowed  by  this  court. 

Stanard,  for  the  plaintiff  in  error. 

Conway  Bobinsan,  for  the  defendant  in  error. 

Cabb,  J.  The  exceptions  taken  to  the  opinions  of  the  eoari 
given  at  the  trial,  present  the  only  points  for  the  consideration 
of  this  court.  The  ingenuity  of  counsel,  indeed,  suggested  sev- 
eral others,  but  we  are  compelled  by  the  settled  law  of  the 
court  to  say  that  they  do  not  arise  upon  this  record.  The  dis- 
tinction between  a  bill  of  exceptions  and  a  demurrer  to  evidence, 
has  been  so  often  taken  by  this  court,  that  it  would  be  a  waste 
of  time  to  repeat  it,  and  most  mischievous  to  depart  from  it. 
This  distinction  clearly  excludes  from  our  view  the  question  made 
upon  the  act  of  limitations,  whether  the  five  years  of  possession 
ought  to  run  from  the  sale  of  the  slave  by  Mrs.  Keeling,  or  from 
her  death.  It  is  not  upon  the  record,  and  non  constat  what  was 
the  evidence.  Neither  can  we,  sitting  in  a  court  of  law,  take 
cognizance  of  the  equitable  rights  of  the  children  of  Mrs.  Keel- 
ing; that  consideration  is  for  another  forum.  Nor,  as  it  seems 
to  me,  does  it  come  fairly  before  us  on  this  record,  to  decide 
whether  a  trustee  can  bring  trover  for  a  slave;  or,  whether  his 
damages  should  be  for  the  full  value,  or  nominal  merely.  The 
plaintiff  sues,  not  as  trustee,  but  as  owner  of  the  slave;  the  jury 
Las  found  a  general  verdict,  and  the  evidence  is  not  before  us. 
True,  iu  a  bill  of  exceptions  taken  by  the  defendant,  to  a  re- 
fusal of  the  court  to  instruct  the  jury  (not  that  a  trustee  could  not 
maintain  trover  for  a  slave,  but  *'  that  unless  a  demand  and  re- 
fusal was  proved,  the  verdict  must  be  for  the  defendant "),  there 
is  a  statement  of  some  evidence,  and,  among  other  things,  a 
deed  of  trust,  which,  it  is  said,  conveyed  the  slave  to  the  plaint- 
iff; but  what  other  evidence  might  have  been  before  the  jury  it 
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is  impossible  to  say.  If,  however,  these  questions  were  properly 
raised,  I  should  feel  no  hesitation  in  saying  that  a  court  of  law 
looks  only  to  the  legal  title,  and  that  being  in  the  trustee,  he 
may  assert  it  by  any  action  which  is  given  to  the  legal  owner  of 
property;  nor  can  a  court  of  law  limit  his  recovery  to  nominal 
damages. 

As  to  the  instructions  of  the  court,  they  seem  to  me  entirely 
correct.    Demand  and  refusal  is  only  evidence  of  conversion, 
and  therefore  not  necessary  under  the  facts  of  this  case,  where 
a  conversion  is  proved  by  other  evidence.    In  like  manner,  the 
defendant  was  liable  to  the  action,  though  he  received  the  slave 
as  administrator,  sold  him  as  administrator,  and  disbursed  the 
money  as  administrator,  without  the  least  notice  of  the  defect  of 
his  intestate's  title.    The  right  of  the  owner  to  sue  for  his  slave 
can  never  depend  on  such  circumstances  as  these.     The  admin- 
istrator, when  he  sells  property  as  belonging  to  his  intestate, 
acts  at  his  peril.    If  he  sells  my  property,  he  must  answer  ta 
me  for  it,  however  he  may  have  thought  himself  bound  by  law 
to  sell,  and  however  fairly  he  may  have  applied  the  proceeds^, 
of  the  debts  of  his  intestate.    The  court  was  also  right  in  re-- 
jeeting  the  evidence  offered  by  the  defendant.    What  had  the- 
inventory,  appraisement,  and  settlement  of  his  administratioa^ 
account  to  do  with  the  claim  of  the  plaintiff?   They  were  whoUj^ 
irrelevant  to  the  question  whether  the  slave  was  the  property  of 
the  plaintiff  or  not.    I  think  the  judgment  must  be  affirmed. 

Gbbeh  and  Cabell,  JJ.,  and  Bbooks,  President,  declared 
their  entire  concurrence  with  the  opinion  of  Judge  Carr;  but 

CoAiAXB,  J.,  said  he  was  not  prepared  to  say,  as  a  general 
proposition,  that  where  a  testator  or  intestate  has  fairly  pur- 
chased property,  a  horse  for  instance,  from  one  who  turns  out 
afterwards  not  to  be  the  true  owner,  and  dies  possessed  of  such 
property,  having  for  a  considerable  time  used  it  as  his  own, 
and  it  comes  to  the  possession  of  his  executor  or  administrator 
after  his  death,  and  he,  without  any  notice  or  demand  from  the 
true  owner,  sells  the  horse,  with  the  other  perishable  estate, 
and  fully  administers  the  whole  personal  fund,  if  in  such  case 
trover  be  brought  against  the  representative  for  a  conversion 
by  him  as  an  individual,  the  action  can  be  sustained  so  as  to 
throw  the  loss  on  him.  He  added:  I  understand  the  law  to  be 
that  if  a  defendant  come  to  possession  of  a  chattel  by  finding, 
or  in  other  lawful  way,  it  is  necessary  for  the  plaintiff  to  prove 
%  refusal  to  deliver,  unless  the  defendant  shall  have  unlaw- 
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fallj  intenneddled  with  the  goods.  If  thej  be  lost  or  ia^aen 
from  him,  he  is  not  goiltj  of  a  conTeraioOy  because  he  has  not 
disposed  of  them  as  if  thej  were  his  own. 

Does  the  executor  or  administrator,  as  an  individoal,  nnhiw« 
follj  intermeddle  with  the  goods  in  the  case  pat?  Can  he  be 
said  to  have  converted  them  to  his  own  nse?  Is  it  an  answer 
to  this  to  say  that  he  has  conyeiied  them  to  the  use  of  the  estate  f 
It  will,  no  doubt,  be  a  conversion  in  the  testator  or  intestate,  in 
4he  case  pat,  for  which,  under  the  act  of  assembly,  trover  will  lie 
^against  the  executor  or  administrator,  and  may  be  a  conversion 
by  him  as  executor  or  administrator,  and  for  which  trover  may 
.  lie  against  him  as  such,  so  as  to  charge  the  estate  for  the  value; 

•  or  an  action  for  money  had  and  received  by  the  executor  or 
.  administrator  as  sach,  so  as  to  charge  the  estate;  but  the  quea- 

lion  is,  whether,  under  our  system  of  laws,  in  relation  to  exeo- 

•  utars  and  administrators,  and  especially  since  the  party  is  not 
^^thout  his  just  remedy  under  the  act  giving  trover  against  ex- 

ccuioxs  and  administrators,  as  well  as  for  them,  he  can  be  charged 
individaally,  as  for  a  conversion  to  his  own  use,  unless  demand 
and  refusal,  before  he  has  sold,  be  proved.  When  the  goods 
eome  to  the  hands  of  the  executor  or  administrator,  the  regular 
remedy  is  replevin  or  detinue  for  them:  1  Wms.  Saand.  216  a, 
note  1.  The  law  makes  it  his  duty  to  sell;  he  can  not  resist  the 
claims  of  creditors;  he  can  not  demand,  as  to  them,  that  the 
personal  estate  shall  remain  fire  years  in  his  possession,  so  as  to 
pnt  to  rest  all  demands  of  this  kind;  he  can  not  resort  back  to 
creditors,  since  he  can  not  show  who  has  received  the  money 
arising  from  any  particular  chattel.  Suppose  he  departs  from 
the  directions  of  the  law  as  to  selling,  leaves  the  property  to 
answer  executions,  and  points  out  to  the  sheriff  what  has  come 
lo  his  hands,  and  he  levies,  and  amongst  other  things  takes  the 
horse  in  dispute  and  sells  him,  no  notice  being  given;  is  this  a 
conversion  by  him  individually  ?  Tet  this  would  be  a  convert 
sion  in  the  finder  of  goods,  for  they  would  go  to  his  use;  he 
would  have  disposed  of  them  as  his  own. 

If  A.  deliver  goods,  which  afterwards  turn  out  to  be  the 
property  of  B.,  to  C,  to  deliver  to  D.,  and  C.  does  so  deliver 
them,  having  no  notice  that  they  are  the  property  of  B.,  is 
he  guilty  of  a  conversion  of  them  to  his  own  use?  The  most 
analogous  case  which  I  can  find  to  the  supposed  one  now  un- 
der consideration,  is  that  in  which  I  understand  it  to  have 
been  settled,  that  if  a  sheriff  levy  an  execution  on  the  goods  of 
a  bankrupt,  and  sell  them  after  the  act  of  bankruptcy,  but  be* 
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fore  commission  and  assignment,  be  is  not  liable  in  trover, 
tbougb  tbe  goods  cease  to  be  tbe  goods  of  the  bankrupt,  from 
the  moment  of  the  act  of  bankruptcy.  But  tbe  plaintiff,  at 
whose  suit  they  were  seized,  is  liable  to  the  action;  for  though 
equally  ignorant,  they  came  thus  to  his  use.  Before  assign- 
ment, the  sheriff  is  presumed  to  be  ignorant  of  the  act  of  bank- 
ruptcy, and  is  acting  in  obedience  to  the  writ  (how  it  would  be 
if  express  knowledge  of  it  was  proved,  is  another  question); 
but  after  commission  and  assignment,  which  is  public  and  no- 
torious to  all  the  country,  he  can  no  longer  plead  ignorance, 
and  acts  at  his  own  peril.  Our  legislature,  by  various  statutes, 
has  shown  a  disposition  to  protect  executors  and  administrators, 
who  are  honestly  doing  their  duty,  against  individual  loss.  If 
a  party  does  not  know  his  own  rights,  why  shall  an  executor  or 
administrator  of  the  adverse  claimant  be  presumed  to  know 
them?  If,  from  any  cause,  he  be  unable  to  make  his  rights 
known,  even  by  a  demand  in  pais^  why  shall  his  misfortune,  if 
he  lose  his  property,  be  visited  on  one  equally  innocent  with 
himself. 

But  the  present  case  is  not  considered  as  presenting  the 
broad  proposition  laid  down  in  the  case  above  supposed.  It 
presents  the  case  of  a  slave  conveyed  in  trust  by  a  deed  duly 
recorded  (there  being  no  objection  to  the  deed,  as  not  being 
duly  recorded),  and  there  is  consequently  implied  notice,  at 
least,  that  the  title  was  not  in  the  intestate.  This  is  not  a  case 
of  demurrer  to  evidence;  and  we  know  not  what  was  proved. 

All  I  mean  to  say  in  this  case  is,  that  as  I  am  at  present  ad- 
vised, I  am  not  prepared  to  affirm  the  broad  doctrines  which 
have  been  contended  for;  nor  am  I  entirely  prepared  to  disaffirm 
them.  I  wish  the  point,  as  it  really  is  not  involved  in  this  case, 
not  to  be  considered  as  settled  by  it. 

Tbs  Subjsct  ow  Tbovbb  is  oonsiclered  at  length  in  the  note  tc  HodUt^t 
Adm'r  v.  Skull,  I  Am.  Deo.  685. 

T^VBB  BY  FiNDxa  OF  LosT  ABTZCLB8.^See  note  to  Brandom  v.  Hvmstmttt 
Bank,  18  Am.  Deo.  65. 


Haleys  v.  Williams. 

[1  LKzaH.  140.1 
JUDOMENT-CBSDITOBS  may,  in  equity,  come  upon  the  equitable  estate  of  their 

debtor,  in  real  estate,  in  the  order  of  the  date  of  their  judgment,  the 

oldest  having  priority. 
Lr  EQurrr,  Judoments  abs  Liehs  on  thb  Wholk  of  the  debtor's  equitable 

estate;  and  the  whole  is  first  to  be  applied  to  the  elder  judgment^  then 

tbe  whole  of  the  residue  to  tbe  innmr  iudffment. 
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Bill  in  equity  filed  by  James  and  Bichard  Williams,  Jadg< 
meni-creditors  of  Mereday  Haley,  seeking  to  have  set  aside 
certain  conveyances  made  by  him  prior  to  the  recoveiy  of  their 
judgments,  on  the  ground  of  fraud,  and  the  property  subjected 
to  their  judgments. 

James'  judgment  was  the  elder.  Both  of  the  judgments  were 
recovered  upon  debts  contracted  before  the  conveyances  were 
made.  Executions  sued  out  on  their  judgments  had  been  an* 
availing. 

The  chancellor  held  the  charges  of  fraud  were  fully  proved, 
aod  made  decree  according  to  the  prayer  of  the  bill,  13ie  Halejs 
appealed. 

Sianard,  for  the  appellants. 

Johngan^  contra. 

Gbekn,  J.  The  transactions  impeached  in  ihis  case  are  so 
palpably  fraudulent,  that  it  would  be  a  waste  of  time  to  discniwi 
the  proofs  in  detail.  The  decree  subjecting  the  property  in  ques- 
tion to  the  satisfaction  of  the  plaintiff's  judgments  is,  therefore, 
right  in  principle,  but  it.  is  erroneous  in  its  details  in  several 
particulars.  (Here  the  judge  pointed  out  several  errors  in  the 
details  of  the  decree,  and  indicated  the  proper  corrections 
thereof;  they  involved  no  principle.)  The  decree  directs  that 
Bichard  WiUiams  shall  participate  equally  with  James  Williams 
in  the  distribution  of  the  funds  held  liable  to  their  demands, 
whether  they  be  sufficient  to  pay  them  in  full  or  not;  whereas 
the  latter,  having  obtained  the  first  judgment  and  placed  the 
first  execution  in  the  sheriff's  hands,  is  entitled  to  priority,  both 
in  respect  to  the  real  and  personal  property,  the  judgment  bind- 
ing the  former,  and  the  execution  delivered,  the  latter  in  equity. 

It  is  a  settled  rule  in  respect  to  the  satisfaction  of  judgments 
and  other  liens  upon  an  equitable  fund,  where  neither  has  the 
legal  tide,  that  all  are  to  be  paid  according  to  their  priority  in 
point  of  time,  upon  the  maxim,  in  equate  jwre,  qui  prior  est  in 
tempore,  potior  eat  injure:  Symmes  v.  Symonds,  4  Bro.  P.  O.  328. 
(Tomlin's  ed.);  Brace  v.  The  Duchess  of  Marlborough,  2  P.  Wms. 
495.  And  in  this  case  the  fund  is  equitable,  so  far  as  the  judg- 
ment-creditors are  concerned,  the  legal  title  being  in  the  trustees 
for  the  security  of  the  debt  due  to  F.  James  &  Co.,  which  has  a 
priority  over  the  judgments. 

This  leads  us  to  a  more  particular  examination  of  the  ques- 
tions suggested  in  the  argument,  as  to  the  extent  to  which  the 
plaintiff's  judgments  and  the  proceedings  under  them,  operated 
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as  an  equitable  lien  upon  the  trust  property.  As  to  which,  it 
was  iDsisted,  on  the  part  of  the  appellants,  that  only  three 
fourths  of  the  land  was  bound,  a  moiety  by  the  first  judgment 
and  a  moiety  only  of  the  remaining  moiety  by  the  second.  This 
questiou  might  be  very  properly  raised  if  the  subject  upon  which 
the  judgments  operated  was  lands,  of  which  the  debtor  was  seised, 
and  which  might  be  extended  at  law.  And,  even  in  that  case,  I 
should  strongly  incliue  to  the  opinion  that  two  judgments,  at 
different  times,  would,  under  all  circumstances,  and  no  matter 
when  ekgUa  were  taken  upon  them  and  executed,  bind  the  whole 
of  the  debtor's  land,  each  a  full  moiety.  The  words  of  the  writ 
command  that  a  moiety  of  the  lands  of  which  the  defendant 
was  seised  at  the  time  of  the  judgment,  or  at  any  time  after, 
shall  be  delivered  to  the  plaintiff.  If,  therefore,  an  elegit  upon 
the  second  be  executed  before  one  upon  the  first  judgment,  a 
moiety  would  be  taken;  for  the  debtor,  in  that  case,  would  con- 
tinue seised  of  the  whole,  and  no  injury  would  be  done  to  the 
creditor  who  had  the  prior  judgment,  as  a  moiety  would  be 
left  to  satisfy  his  elegit;  and  as  to  the  effect  of  two  elegita,  under 
those  circumstances,  there  does  not  appear  ever  to  have  been 
any  doubt.  So,  if  an  elegit  were  executed  on  the  prior  judg- 
ment, and  afterwards  an  elegit  taken  up  on  the  latter,  it  seems 
to  me  that  the  remaiuing  moiety  might  be  taken;  for,  notwitb- 
standiug  the  extent  under  the  first  elegit^  the  debtor  continues 
seised  of  the  land  extended,  since  the  tenant  by  elegit  has  no 
freehold,  but  only  a  chattel  interest  which  goes  to  his  executor, 
and  is  extendible  only  as  a  chattel :  2  Inst.  396;  10  Yin.  Abr.  548; 
Execution,  M.  PI.  1,  and  the  notes  there;  11  Id.  178,  5;  Execu- 
tors, Z,  2,  pi.  6,  23,  30,  34.  Accordingly,  it  was  held  that  the 
whole  of  the  land  might  be  taken  by  two  successive  etegrife,  under 
these  circumstances:  10  Edw.  11.,  Execution,  cited  at  the  end  of 
the  case  of  Huii  v.  Cogan,  Cro.  Eliz.  483.  In  this  last  case, 
however,  the  couiH^  held  that  the  second  elegit  should  only  take 
a  moiety  of  the  remaining  moiety,  but  advised  the  sheriff  to  re- 
turn the  special  matter.  The  point,  therefore,  does  not  appear 
to  have  been  adjudged. 

Again,  in  the  case  of  the  AUomey-generdt  v.  Andrew^  Hardr. 
23*27,  in  which  it  was  held  that  upon  two  contemporary  judg- 
ments the  whole  might  be  taken,  a  moiety  under  each,  it  was 
said  in  argument  that  upon  a  second  elegU  onlv  a  moiety  of  the 
remaining  moiety  could  be  taken;  for  whicn  wuo  cited  Huii  v. 
Cogan,  before  noticed,  and  Bumham  v.  Bayne,  2  Brownl.  96,  in 
which  that  point  was  agreed  by  all  the  judges.    And  in  Pubv,» 


746  Haleyb  v.  Williams.  [Yii^nia* 

T.  Burbeck,  12  Mod.  357,^  Holt,  C.  J,,  said,  that  although,  in 
euch  a  case,  only  a  moiety  of  the  remaining  moiety  ought  to  be 
taken,  yet  if  the  whole  of  the  remaining  moiety  be  in  fact  taken, 
this  is  well,  and  no  audita  querela  would  lie.  Although,  then, 
there  is  no  adjudged  case,  contradicting  that  of  the  10  Edw.  U., 
yet  these  repeated  and  imposing  dicta  would  induce  me  to 
pause,  if  it  were  necessary  to  decide  that  point  in  this  caose^ 
though  upon  the  whole  I  should  probably  follow  the  ancient 
decision,  as  conforming  to  the  literal  effect  of  the  writ,  and  tiie 
tfue  spirit  of  the  law. 

It  is,  however,  unnecessary  to  decide  that  point  here,  since, 
if  the  lien  of  a  judgment  upon  an  equitable  subject  was  in  all 
respects  analogous  to  its  lien  upon  lands  of  which  the  debtor 
had  a  legal  seisin,  upon  the  principle  that  equity  follows  the 
law,  yet  no  degU  being  in  fact  executed  or  capable  of  being  ex- 
ecuted, a  court  of  equity  upon  the  familiar  principle  of  mar- 
shaling securities,  according  to  which,  when  seyeral  baye  liena 
upon  the  same  subject,  they  will  be  so  arranged  in  equity  that 
he  who  has  the  prior  security  shall  use  it  in  such  a  way  as  not 
to  affect  the  interests  of  the  others,  if  that  can  be  done  without 
injury  to  himself,  would  postpone  the  effect  of  James  Williams' 
elder  to  that  of  Bichard  Williams'  junior  judgment,  so  as  to 
make  the  case  analogous  to  that  at  law,  where  an  degU  upon  a 
posterior  judgment  is  executed  before  one  is  taken  out  on  a 
prior  judgment,  in  which  case,  each  would  take  a  full  moiety: 
see  the  cases  referred  to  in  1  Mad.  Ch.  202,  upon  the  subject  of 
marshaling  securities.  The  rights,  however,  of  judgment-cred- 
itors, in  respect  to  an  equitable  fund,  are  not  analogous  to  their 
rights  at  law,  but  stand,  particularly  in  respect  to  property  in 
mortgage,  upon  an  entirely  different  foundation.  A  judgment- 
creditor  acquires  an  equitable  lien  upon  the  equity  of  redemp- 
tion in  the  debtor's  property  subject  to  mortgage.  And  a  court 
of  equity,  upon  the  principle  that  equity  follows  the  law,  would, 
if  it  were  practicable,  only  give  the  same  effect  to  the  equitable 
lien  as  would  be  given  to  it  at  law,  if  the  subject  of  the  lien 
was  a  legal  title,  that  is,  would  only  subject  a  moiely. 

But  that  is  impracticable,  since  the  only  means  by  which  a 
court  of  equity  can  enable  the  creditor  to  reach  the  equity  of 
redemption,  is  to  allow  him  to  redeem;  which  can  not  be  done 
with  a  proper  regard  to  the  rights  of  the  mortgagee  without  re- 
quiring him  to  redeem  in  toto,  and  not  for  a  moiety  only.  The 
consequence  of  which  is,  that  acquiring  by  that  means  the  legal 

1.    FuOen  v.  Purbedt,  13  Mod.  8S7. 
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title  to  the  whole,  the  creditor  can  not  be  redeemed  by  the 
debtor  without  paying  not  only  the  whole  of  the  mortgage  debt, 
but  also  the  whole  of  the  judgment,  upon  another  j^rinciple  of 
equity,  that  he  that  asks  equity,  must  do  it.  An  example  of 
this  is  to  be  found  in  the  case  of  SUleTnan  y.  Ashdown,  as  re- 
ported in  Ambler,  p.  13;  see,  also,  Bacon  y.  Ashby,  Finch,  866; 
Morret  y.  We^teme^  2  Yern.  663.  To  the  purposes  of  this  case, 
the  deed  of  trust  has  the  same  effect  as  a  mortgage. 

In  strictness,  B.  Williams'  judgment,  upon  which  no  execu- 
tion had  been  put  into  the  sheriff 's  hands,  at  the  time  of  the  fil- 
ing of  the  bill,  was  no  lien  in  equity  upon  that  portion  of  the 
trust  property  which  was  personal,  nor  could  he  rightfully  re- 
sort to  a  court  of  equity  as  to  that  subject:  Shirley  y.  Wdtta,  3 
Atk«  200.  Tet  he  was  right  in  court,  as  to  the  lien  of  his  judg- 
ment on  the  equity  of  redemption  in  the  land,  as  was  James 
Williams,  in  respect  both  to  the  real  and  personal  subject.  And 
B.  Williams  haying  placed  an  execution  in  the  hands  of  the 
sheriff,  pending  the  suit  which  has  been  returned  nuila  bona, 
be  might  reach  the  personal  fund  by  filing  a  supplemental  bill, 
if  that  were  necessary.  But  it  is  not;  he,  like  any  other  cred- 
itor who  had  acquired  a  lien  upon  the  personal  property  in 
question,  by  judgment  and  execution  deliyered  to  the  sheriff, 
may  exhibit  his  claim  before  a  commissioner  without  a  bill,  and 
haye  satisfaction  out  of  the  fund,  according  to  his  rights  in  re- 
spect to  priority:  Burroughs  y.  Elton,  11  Yes.  29. 

The  result  is  that  the  defendants  Joseph,  Philip,  and  William 
Haley  are  entitled,  first  to  satisfaction  out  of  the  trust  fund 
for  the  balance  of  the  debt  due  originally  to  F.  James  &  Co., 
secured  by  the  deed  of  trust,  and  transferred  to  them,  after  de- 
ducting whateyer  they  may  be  found  to  haye  received  from  the 
hires  of  the  slaves  and  the  rents  and  profits  of  the  mill  and 
lands,  or  from  the  disposition  of  any  of  the  slaves,  and  the 
yalue  of  the  personal  property  which  they  acquired  under  color 
of  the  sale  of  September  29,  1823;  and  James  Williams  next, 
and  then  Bichard  Williams,  are  entitled  to  satisfaction  of  their 
judgments,  or  of  so  much  of  Bichard  Williams'  as  may  be  due 
out  of  the  residue.  And  any  surplus  should  be  paid  over  to 
such  of  the  defendants  as  may  show  that  he  or  they  are  best 
entitled  to  it. 

Cum,  J.  With  respect  to  the  remarks  of  my  brother  Green 
on  the  subject  of  the  elegit,  viz.,  that  if  the  elegit  of  A.  be  leyied 
on  the  half  of  B.'s  land  to-day,  and  to-morrow  C.  get  a  judg- 
ment against  B.,  C.  by  his  elegit  can  take  the  other  half  of  the 
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debtor's  land,  I  do  not  mean  to  say  that  I  am  against  it;  my 
impression  has  been  otherwise;  but  I  have  not  examined  the 
subject,  nor  does  it  arise  in  this  case.  I  mean  merely  to  say, 
that  I  have  no  opinion  with  respect  to  it 

Cabell,  J.  I  wish  it  to  be  understood,  that  I  giye  no  opinion 
on  the  question  how  far  two  elegits  may,  under  all  circumstances, 
be  made  to  reach  the  whole  land  of  the  debtor.  That  question 
is  not  necessary  to  be  decided  in  this  case. 

The  whole  court  concurred  in  a  decree  approTing  the  pzin- 
oiples  of  the  chancellor's  decree,  but  correcting  several  of  its 
details,  and  conforming  with  the  results  stated  in  the  opinion 
of  Judge  Green. 

Bbqoxe,  President,  and  Coai/teb,  J.,  absent. 


Luor  ow  JunoMXKT  upoir  Dxbiob's  Bbaut.— See  J<mm  t,  Jomm,  18 
Dec  327  and  note  343. 


GoPLm  V.  MoGAUiET. — Same  t;.  Sehoh. 

(1  Ijnas.  980.] 
Trb  OffxoiAL  Boim  of  ah  Ofiicsb  holdmg  daring  the  pleMore  of  the  oourt, 

which  ia  directed  hy  atatote  to  take  a  new  bond  every  three  yean,  will 

bind  the  sureties  for  the  misoondnct  of  the  officer  even  after  the  three 

years  there  being  no  new  bond  given. 
Fob  Clebk'b  Tigksis  delivered  after  the  first  of  Jone^  in  any  year,  the 

sheriff  is  not  bound  to  acoonnt  nntil  the  first  of  November  of  the  aaxk 

year. 

Thb  two  motions  were  heard  together.  One  was  made  by 
McCalley  against  Heiskell  and  his  sureties  to  have  judgment 
against  them  for  failure  of  Heiskell,  marshal  of  the  court  of 
chancery,  to  pay  over  moneys  collected  on  behalf  of  McCalley. 
The  other  was  made  by  Sehon,  the  clerk  of  the  court  of  chan- 
cery, for  judgment  against  the  same  parties  for  failure  of  Heis- 
kell to  account  for  sundry  accounts  or  tickets  placed  in  his 
hands  for  collection  by  the  clerk  for  fees  due  Sehon.  The 
tickets  were  delivered  to  Heiskell,  June  5, 1821.  Onbothmotions 
judgment  was  given  as  moved  for;  interest  being  calculated  in 
the  second  case  from  November  1,  1821.  It  appeared  that  the 
bond  on  which  Coplin  and  others  were  sureties  was  conditioned 
for  the  faithful  discharge  of  Heiskell's  duties,  but  that  more 
than  three  years  had  elapsed  since  it  was  given,  and  the  oonit 
had  not  caused  the  bond  to  be  renewed  within  three  years,  nor 
after  the  expiration  of  the  time,  as  the  statute  directii. 

The  sureties  appealed. 
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Leigh,  for  the  appellania,  conteDded  that,  notwithstftnding 
the  marshal  held  o£Sce  during  the  pleasure  of  the  court,  his 
sureties  were  not  liable  for  more  than  three  years,  as  the  statute 
directs  that  "the  court  shall  cause  the  o£Scial  bond  to  be  re- 
newed from  time  to  time,  as  occasion  shall  require,  not  exceed- 
ing in  any  case  three  years;"  and  provides  that  such  new  bond 
**  shall  supersede  the  former  so  far  only  as  that  the  sureties  in 
the  former  shall  be  in  no  manner  liable  under  it  for  any  act 
done,  or  for  any  omission,  after  the  date  of  the  latter."  Sure- 
ties are  liable  only  for  the  faithful  performance  of  an  officer's 
duties  during  the  existing  term:  Arlington  ▼.  Merrick,  2  Wms. 
Saund.  412,  414,  note  5;  Commontoedlth  y.  Fairfax,  4  Hen.  and 
M.  208. 

Johnson,  contra, 

'Bj  CouBT.  The  doctrine  of  Arlington  v.  lUerricke,  and  that 
class  of  cases,  is,  that  where  an  official  bond  is  given  for  the 
faithful  discharge  of  the  duties  of  an  officer  by  the  officer  dur- 
ing his  continuance  in  office,  and  the  office  is  of  a  certain  lim- 
ited term  of  duration,  though  the  officer  be,  in  fact,  reappointed 
to  or  continued  in  the  office  for  another  term  or  longer,  the  obli- 
gation of  the  bond  is  only  coextensive  with  the  existing  term  of 
office.  But  the  tenure  of  the  marshal's  office  was  during  the 
pleasure  of  the  court,  his  official  bond  bound  his  sureties  for  his 
conduct  in  office,  and  the  obligation  of  this  bond  was  coexten- 
sive with  the  duration  of  this  office.  The  failure  of  the  court 
to  require  a  new  bond  did  not  determine  his  office.  The  statute 
directs  the  new  bond  for  the  better  security  of  persons  inter- 
ested in  Uie  officer's  official  conduct.  It  provides,  in  express 
words,  that  the  new  bond  shall  supersede  the  former,  so  far 
only  as  to  exempt  the  sureties  in  the  former  from  liability  for  offi- 
cial acts  and  omissions  after  the  date  of  the  latter.  The  mar- 
shal's sureties  in  the  first  bond  became  thereby  bound  for  his 
official  conduct  until  his  office  should  be  determined  by  removal 
or  otherwise,  or  until  he  should  give  a  new  bond. 

There  is,  indeed,  an  error  in  McCalley's  case,  but  it  is  an  error 
against  him.  The  statute  entitled  him  to  damages  at  the  rate 
of  fifteen  per  cent,  per  annum  on  the  amouut  collected  by  the 
marshal  for  him  and  not  paid  over:  1  Bev.  Code,  c.  134,  sec. 
48,  pp.  542, 543.  The  judgment  gives  him  damages  only  at  the 
rate  of  six  per  cent.  Of  this  he  has  not  complained,  and  the 
appellants  can  not.     This  judgment  is  to  be  affirmed. 

There  is  error  in  Sehon's  case,  prejudicial  to  the  appellants. 
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The  appellee's  clerVa  tlckeia  were  delivered  to  the  marshal  for 
coUectioii,  after  the  first  of  Jane,  1821,  and  the  officer  was  not 
boand  to  account  for  them  on  the  first  of  November  following. 
Upon  a  jast  constmction  of  the  fee  law,  those  tickets  are  to  be 
considered  as  delivered  before  the  first  of  Jane,  1822,  and  the 
officer  acooantable  for  them  on  the  first  of  November,  1822. 
The  judgment  awards  damages  to  be  computed  from  the  first 
of  November,  1821.  It  ought  to  have  allowed  them  only  from 
November,  1822.  This  judgment  is  to  be  reversed  for  this 
cause  and  corrected  in  this  respect. 
Caeb,  J.,  absent. 


Gbews  V.  Pendleton. 

[1  hmtaxL  39T.1 
teownro  Gbots— As  BsrwBEir  thb  MoBTOAauof  laad,  wlio  psrabana  at  the 

foreckMore  nle,  and  ezecation  creditors  of  the  mortgsgor,  in  poneMon, 

the  former  is  entitled  to  the  growing  crops. 
Av  IirjuircTroir  Lns  to  protect  the  interest  of  the  purchaser  at  a  foradosors 

ssle  before  it  has  been  oonfirmed,  as  against  the  ezecation  soed  ont  bj 

the  creditors  of  the  mortgsgor. 

Bill  for  an  injunction.  Long  mortgaged  certain  lands,  slaves, 
household  furniture,  and  stock  to  Crews  and  the  Biydies,  the 
mortgagor  to  have  possession  until  defaalt  made,  and  then  the 
mortgagees  to  enter.  In  May,  1822,  the  chancellor  decreed  that 
Long's  equity  of  redemption  should  be  foreclosed  if  the  debts 
due  were  not  paid  in  six  months,  and  that  the  marshal  should 
sell  the  whole  for  cash.  In  June,  1823,  the  proper^  was  sold 
and  bought  in  by  Crews,  there  being  a  crop  of  wheat,  oats,  In- 
dian corn,  and  tobacco  growing  on  the  land  which  had  been 
sown  and  planted  by  Long,  who  had  been  allowed  to  retain  the 
possession  of  the  land,  and  the  slaves  and  stock  upon  it,  until 
the  day  of  the  sale.  Before  the  marshal's  sale  had  been  re- 
ported and  confirmed,  Pendleton  and  Mountcastle  sued  out  u 
fieri  facias  against  Long,  and  caused  it  to  be  levied  on  the  to* 
bacco  hanging  unstripped  in  the  tobacco  house,  a  parcel  of  In- 
dian com,  and  of  fodder  aod  oats  in  the  stacks,  being  part  of 
the  crop  of  1823,  then  gathered.  Crews  filed  his  bill  against 
Pendleton  and  Mountcastle,  setting  forth  that  he  had  purchased 
at  the  sale,  the  land  with  its  crops;  that  the  proceeds  of  the  sale 
had  fallen  short  of  the  amount  secured  by  the  mortgage;  that 
he  had,  with  his  own  means,  finished  and  gathered  the  crops, 
and  that  they  were  his  property,  though  he  intended  to  apply 
the  net  proceeds  thereof  towards  the  satisfaction  of  the  balance 
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of  the  mortgaged  debts;  and  prayed  an  iDJunction  to  restxain 
further  proceedings  under  the  defendants  execution. 

The  chancellor  dissolved  the  execution.     Crews  appealed. 

Johnson,  for  the  appellant,  in  support  of  the  position  that  the 
purchaser,  under  a  decree  in  chancery,  is  entitled  to  the  profits 
of  the  land,  dted  Sagd.  on  Vend.  41, 42;  Wren  y.  KirUm,  8  Yes. 
502;  Barker  v.  Harper,  Coopers'  Gh.  Cas.  82. 

B.  C,  Nicholas  and  ScoU,  contra. 

Gabb,  J.  The  order  of  dissolution  does  not  state  the  ground 
on  i^hich  the  chancellor  proceeded;  it  must  have  been,  either: 
1.  That  he  had  no  jurisdiction;  or,  2.  That  there  was  fraud;  or, 
8.  That  the  purchase  of  Crews  gave  him  no  right  to  the  growing 
crops. 

Upon  the  ground  of  fraud,  I  can  hardly  suppose  the  chan- 
cellor acted.  His  decree  in  the  first  suit,  acquiesced  in  by  all, 
and  to  which  the  appellee  Pendleton  is  stated  to  have  been  a 
party,  had  pronounced  the  mortgage  fair,  decreed  their  debts  to 
the  mortgagees,  and  ordered  a  sale.  If  the  allegations  in  the 
answer  of  the  use  by  Long  of  the  crops,  of  his  continued  pos- 
session, and  of  a  fraudulent  combination  between  him  and 
Crews,  had  raised  suspicions  in  the  mind  of  the  chancellor,  of 
the  fairness  of  the  transactions  subsequent  to  the  decree,  he 
surely  would  not  have  taken  these  allegations  (not  responsiye 
to  the  bill)  as  proofs,  but  would  hare  given  time  for  the  taking 
of  evidence.  He  would  not  have  dissolved  the  injunction  the 
Tery  day  after  it  was  granted. 

As  to  the  question  of  jurisdiction,  though  few  are  more  zealous 
of  equity  on  this  point  than  I  am,  I  think  there  can  be  no  doubt 
about  it.  The  chancellor  had  decreed  a  sale  of  the  mortgaged 
property;  under  that  sale.  Crews  had  bought,  and  received  pos- 
session from  the  officer  of  the  court;  the  whole  matter  was  still 
pending.  If  the  marshal  had  made  his  report,  the  court  had  not 
acted  upon  it.  The  order  of  sale  did  not  authorize  the  marshal  to 
make  a  deed  to  the  purchaser,  but  merely  to  sell  for  cash,  pay 
the  debts  due  the  mortgagees,  and  report  his  proceedings  to  the 
court.  Crews'  purchase  did  not  give  him  the  legal  title  till  the 
chancellor  should  confirm  the  sale,  and  a  deed  should  be  made 
to  him.  Till  this  was  done,  it  was  the  bounden  duty  of  the 
court  to  protect  the  purchaser.  In  contemplation  of  lai^,  the 
property  was  still  in  possession  of  the  court.  The  application 
to  the  chancellor,  then,  was  the  natural  and  proper  resort. 

With  respect  to  the  growing  crops,  the  question  does  not 
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seem  to  me  to  inYolye  the  general  doctrine  of  emblements,  bat 
to  depend  on  the  p«rticalar  oontzact  of  the  parties.  There  can 
be  no  donbt  that  if  one  sell  his  land  without  any  reserve,  all  the 
crops  not  severed  will  pass  to  the  purchaser.  They  are  a  part 
of  the  subject,  and  enter  into  the  price.  The  contract  between 
the  mortgagor  and  mortgagees  is,  in  effect,  this:  "  I  conyej  yon 
my  laod,  slaves,  etc.,  as  a  security  for  the  debts  I  owe  you;  I 
bind  myself  to  pay  you  those  debts  by  a  given  time,  and  if  I 
fail  you  may  proceed  and  get  a  decree  for  a  sale  of  the  subject; 
meantime,  I  remain  in  possession,  use  the  slaves,  and  take  the 
profits  of  the  land;  but  whenever  you  get  a  decree  you  may  im« 
mediately  sell  everything.''  Under  this  agreement,  if  the  mort- 
gagor goes  on  and  makes  preparation  for  a  crop,  he  does  it  with 
a  full  knowledge  that  the  land  with  the  crop  is  subject  to  be 
sold,  if  the  decree  be  obtained  before  he  severs  it.  Nor  does 
he  lose  anything  by  this;  for  the  crop  on  the  land  enhances  the 
price;  if  by  this  increase  the  debt  be  overpaid,  he  gets  the  sur* 
plus;  if  not,  still  the  full  value  of  his  labor  goes  (as  he  bad 
agreed  it  should  go)  to  the  payment  of  the  debts  secured  by  the 
mortgage. 

In  this  case,  such  a  result  seems  the  more  just,  as  the  crop 
was  prepared  with  the  mortgaged  slaves,  and  as  (the  sale  being 
in  June)  a  great  portion  of  the  labor  in  producing,  gathering, 
and  saving  the  crop,  was  performed  by  the  purchaser. 

The  other  judges  concurred;  and  the  decree  was  reversed, 
and  the  cause  remanded,  that  the  injunction  might  be  reinstated. 


At  ax  ExBCunoK  Sals  ov  Lakd,  Cbofs  then  growing  paai  to  the  por- 
chaaer:  PoreUe  v.  Bodin,  28  La.  An.  761,  and  cases  cited;  Bear  ▼.  BUaer,  16 
Pa.  St  175;  BUtmger  r.  Baker,  29  Id.  66;  Jleiakey  v.  MtUgar,  Snprerae  Ck 
of  Penn.  May  tenn,  1879,  9  Beporter,  384;  PUU  v.  Bendrix,  6  Gs.  452L  A 
distinction  is  observed  in  the  latest  Pennsylvania  dedsion  above  quoted, 
wherein  Judge  Tninkey,  speaking  on  behalf  of  the  court,  stated  that  '*  the 
purchaser  of  land  at  sheriff's  sale  is  entitled  to  the  growing  grain  thereon, 
which  has  not  been  severed  before  the  sale.**  "  The  test  is,  whether  there 
has  been  a  severance  of  the  growing  grain;  if  so,  it  does  not  pass  to  him  who 
purchases  the  land  subsequent  to  the  severance;  if  not,  it  goes  with  the  land.** 
Illustrating  the  distinction  made,  two  early  decisions  of  that  court  were  re- 
ferred to.  JLn  one,  grain  growing  had  been  sold  on  an  execution  against  the 
debtor,  before  sale  of  the  land  upon  a  vend,  ex,;  it  was  decided  that  severance 
was  implied,  and  that  the  grain  did  not  pass  with  the  land:  StanUnutf/h  v. 
Yeateh,  2  liawle,  IGl.  In  the  other,  a  mortgagor  assigned  all  his  property  for 
the  benefit  of  his  creditors;  it  was  held  that  the  growing  grain  passed  to  the 
assignees,  and  not  to  the  purchaser  at  sheriff's  sale  of  the  land  sold  by  virtne 
of  the  Uvari  facias,  because  the  assignment  amounted  to  a  severance:  Myer% 
V.  White,  1  Rawle,  353.     The  facts  of  Heisfiey  v.  Mtizgar,  mpra,  furnish  » 
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■tQl  fnrtiier  iUiuintion  of  this  dittinction.  0&«  of  tfie  def endsats  pnrohaMd 
A  fann  of  the  plaintifiBy  giviag  in  part  payment  therefor  a  Jadgment  on  which 
mJL/iu  waa  anbaeqnently  inued  and  levied  on  the  land,  atock,  and  grain  in 
the  groond.  The  defendant  claimed  th«»  exemption  allowed  by  law,  and  on 
the  appraiaement  he  elected  to  take  two  fielda  of  growing  grain.  They  were 
eet  off  to  him,  one  of  the  plaintiffe  being  present  and  making  no  objection. 
Under  the  vend.  ex.  the  land  waa  sold  and  purchased  by  the  plainti£B^  who 
now  sued  the  defendanta  in  trover  for  catting  and  carrying  away  the  cropa. 
Under  theae  circnmatanoea  the  appraisement  of  the  growing  grain  waa  deemed 
A  aeveranoe^  operating  to  prevent  ita  pssaing  to  the  porohaaer  nnder  the  eze- 
oution. 

In  Bittinger  v.  Baher,  29  Pa.  St  6d»  after  a  review  of  the  early  adjndioa- 
tiooa  of  that  atatci  it  waa  oonolnded  that  a  lessee  of  land,  inoombered  with  a 
judgment  prior  to  the  leaae  nnder  which  the  premiaea  are  levied  and  sold^  ia 
entitled  to  the  way-goiog  cropa  sown  by  him  prior  to  the  levy  end  condemna- 
tion, in  preference  to  the  aherifi*a  vender 

In  Ohiob  a  different  role  from  that  first  above  laid  down  prevails.  The 
growing  orqpa  do  not  peas  to  the  pnrohaser  of  the  land,  under  an  execution 
mlbi  CaMlpr,  Bh)<U9,  12  Oldo,  S8i  H<na$r.8kawaUer,  12  Ohio  SL12L  It 
ia  conceded  in  the  Utter  decision  that  the  doctrine  In  that  atate  is  contrary 
to  the  cnrrent  of  authority  elsewhere.  The  reason  of  the  exception  in  Ohio 
ia  found  in  their  manner  of  oondueting  judicial  sales.  There,  real  estate  must 
first  be  appraised  before  it  can  be  sold  under  execution,  and  then  it  must 
brii«g  at  least  two  thirda  of  the  appraised  value.  In  estimating  thia  value 
the  oit>pa  are  not  taken  into  consideration ;  and,  therefore,  ' '  the  debtor'a  rights 
ean  be  saved  only  by  regarding  the  annual  cropa  aa  personalty,  requiring  a 
•operate  levy.**  In  HcmU  v.  ShowaUer^  where  the  remark  quoted  may  be 
foond,  it  ia  further  said:  "  These  reasons,  while  they  can  have  no  application 
where  no  appraisement  is  required,  and  no  minimum  ia  fixed  below  which  the 
Mle  ahall  not  be  made,  are  yet^  it  seems  to  us,  just  and  conclusive  under  the 
peculiarities  of  our  own  legiaUtive  policy."  Although  this  same  aystem  of 
i^praiaement  exists  in  Indiana,  it  waa  decided,  in  Jones  v.  TTtonuu,  8  Blackl 
428,  that  growing  cropa  do  pass  to  the  purchaser  of  real  estate^  on  its  sale  un- 
der an  execution.  Chief  Justice  Brinkerhoff,  commenting  upon  thia  decision, 
in  HotUe  v.  SkowaUer,  eupra,  said  that  it  "waa  apparentiy  decided  solely  on 
the  authority  of  cases  adjudged  where  our  system  of  appraisements  is  un- 
known, and  without  any  oonsiderBtion  of  the  reasons  derived  from  peculiar 
Isgialation  on  the  subject,  on  which  CasriUp  v.  Bkodee  waa  decided.  With 
those  reasons  we  are  aatisfied." 

The  same  question,  who  is  entitied  to  the  growing  crops,  has  arisen  on  the 
foreclosure  of  the  mortgage  on  the  landa  upon  whioh  the  cropa  were  atand- 
Ing.  And  in  harmony  with  the  rule  first  abova  enunciated,  it  has  been 
judicially  determined  that  neither  the  mortgagor  nor  his  lessee,  subsequent 
to  the  giving  of  the  mortgage,  is  entitied  to  the  crope  growing  on  the  land  at 
the  time  of  the  foredoaure  and  sale;  they  belong  to  the  purchaser:  Aldrieh  v. 
Beynoldi,  1  Barb.  Ch.  613;  Lane  v.  King,  8  Wend.  584;  Shepard  v.  PhiUniek, 
2  Denio»  174;  Simera  v.  SaUus,  3  Id.  219;  GilleU  v.  Balcom,  6  Barb.  370; 
JeweU  V.  KeenhoUt,  16  Id.  193;  Gardener  v.  Finley,  19  Id.  320;  Jimee  v. 
Thtmae,  8  Blackf.  428;  HvweU  v.  Bchencky  24  N.  J.  L.  (4  Zab.)  89. 

In  Porche  v.  BMn^  28  La.  An.  761,  the  plaintiff  leased  certain  premiaea 

which  had  been  previously  mortgsged  by  the  lessor  for  the  purchase-movey. 

Pending  the  lease,  the  mortgage  waa  foreclosed,  and  the  prenusea  puroLaaed 

by  the  defendanta.    There  waa  com  growing  on  the  land  at  the  time  of  tlie 
AM.  Die.  YOL.  ZIZ— 48 
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Mle,  which  wm  churned  by  the  defendants,  and  which  they  proceeded  to 
gather.  The  pUmti£f  prayed  an  injunction.  The  anit  was  ^^wii^t*^^  and 
an  appeal  taken.  The  anpreme  coort  said,  per  Wyley,  J.,  Moigao,  J.,  dia- 
lenting:  '*  We  think  the  coort  ^rred.  If  the  sale  nnder  the  f oredoaore  of  tiit 
mortgage  containing  the  non-alienation  daoae  diaBolved  the  leaae^  still  this 
did  not  transfer  to  the  purchasers  the  crop  of  com  which  was  fully  matnred 
and  ready  to  be  gathered,  and  which  did  not  belong  to  the  mortgage  debtor. 
Indeed,  the  mortgage  certificate  read  at  the  sale,  and  copied  in  the  deed  to 
the  purchasers,  showed  that  the  com  belonged  to  pUanti£  The  crop  was 
made  before  there  was  a  seizure.  It  waa  the  property  of  the  pi»iw*aff  lem 
one  fourth  due  for  rent^  and  his  title  could  not  be  divested  in  a  prooeeding 
to  which  he  was  not  a  party.  By  the  sale,  the  purchasers  aoqnired  the 
property  of  the  mortgage  debtor,  and  the  lessee  had  the  li^t  to  remove 
his  property,  whether  in  the  field  or  in  the  houses,  from  the  leased  pram- 
Sses.  It  is  trae,  article  465  of  the  revised  code  sa3rs  that  standing  crops 
are  considered  as  immovable,  and  as  part  of  the  land  to  which  they  are  At- 
tached, and  article  466  declares  that  the  fraita  of  an  inmaovable^  gathered  or 
produced  while  it  is  under  seisnre,  are  considered  as  making  part  thereof 
and  inure  to  the  benefit  of  the  person  making  the  seiaoie.  But  the  evident 
meaning  of  these  articles  is,  where  the  crops  belong  to  the  owner  of  the 
plantation  they  form  part  of  the  immovable,  and  where  it  is  aeiaad,  the  fruita 
gathered  or  produced  inure  to  the  benefit  of  the  seising  creditor.  A  crop 
xaised  on  leased  premises  in  no  sense  forms  part  of  the  immovable.  It  b^ 
longs  to  the  lessee,  and  may  be  sold  by  him,  whether  it  bo  gathered  or  nol^ 
and  it  may  be  aold  by  his  judgment-creditors.  If  it  necessarily  focms  part 
of  the  leased  premises,  the  result  would  be  that  it  oonld  not  be  aold  under 
execution  separate  and  apart  from  the  land.  If  a  lessee  obtain  anppliea  to 
make  his  crop,  the  factor's  lien  would  not  attach  to  the  crop  as  a  aepaiate 
thing  belonging  to  his  debtor,  but  the  land  belonging  to  the  lessor  woold  be 
affected  with  the  recorded  privilege.  The  law  can  not  be  constmed  so  ss  to 
result  in  such  absurd  consequences."  As  the  evidence  did  not  disnlnae  the 
value  of  the  com,  the  judgment  below  was  annulled,  and  the  cause  nmaiidedl 
for  a  new  triaL  The  distinction .  made  by  the  Pennsylvania  court  on  the 
ground  of  "  severance,**  is  here  seen  pUunly  to  exirt. 

In  a  recent  decision  by  the  supreme  court  of  Oregon,  another  qnestioa  wae 
nused  and  made  vital  in  determining  the  rights  of  parties  to  an  execntiflii,  to 
eropa  growing  on  land :  Cartwright  v.  Savage,  5  Or.  397i  898.  Gartwright  mort- 
gaged certain  lands  to  Savage;  the  mortgage  was  foredceed,  and  tibe 
lies  bought  by  Savage  at  the  sheriff's  sale.  At  the  time,  a  crop  of  wheat ' 
growing  on  the  land.  Savage  entered  into  poaicssion,  but  before  the  statntny 
time  for  redemption  had  expired,  Gartwright  redeemed,  and  then  brooght  this 
action  for  the  value  of  the  wheat,  which,  in  the  mean  time,  had  been  har- 
vested by  Savage.  A  demurrer  to  the  complaint  was  sustained,  whence  aa 
appeal  was  taken.  Said  Judge  McArthur,  on  behalf  of  the  court:  *'  The 
question  to  be  determined  is,  whether  or  not  the  purchaser  at  a  aheriff *a  aals^ 
from  the  day  of  sale  until  the  redemption,  is  entitled  to  the  crops  growing 
upon  the  land  purohased.  Section  304  of  the  Code  regulatea  the  matter  cf 
the  possession  of  property  sold  upon  execution  issuing  out  of  ooorts  of  law, 
and  the  same  section  applies  to  nles  under  decrees  in  equity.  The  aeetaoa 
reads  as  follows:  '  The  pnrohaser,  from  the  day  of  sale  until  the  resale  or  a 
redemption,  and  the  redemptioner,  from  the  day  of  hia  redemption  until 
another  redemption,  shall  be  entitled  to  tne  possession  of  the  property 
purchased  or  redeemed,  unless  the  same  be  in  the  possession  of  a  tenant  hold* 
bg  under  an  unexpired  lease,  and,  in  such  case,  shall  be  entitled  to  recaave 
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from  nich  tenant  the  rents,  or  the  value  of  the  nae  and  oeoapation  thereof' 
daring  the  same  period.*    It  is  clear  that  Savage  was  entitled  to  the  posses* 
aion  of  the  property,  for  it  was  not  in  the  possession  of  a  tenant  holding  un*- 
der  an  onezpired  lease.    By  virtue  of  this  right  of  possessios^.  m  porohaser  at: 
a  judicial  sale  may  enter  and  nse  and  ooonpy  the  premises,  and  thereby  pre* 
serve  the  premises  intact^  and  better  prevent  waste  and  destruction*    if  the* 
premises  are  agricultural  lands,  the  use  must  be  for  such  ordinary  purposes* 
of  husbandry  as  the  premises  could  be  put  to  daring  the  time  of  his  pos- 
session.   He  has  no  absolute  legal  right  in  and  to  the  premises  until  the  con^ 
finnation  of  the  sale  and  the  execution  of  a  deed  by  the  sheriff.     It  is  well 
settled  that  if  redemption  be  consummated,  the  «Sect  of  the  sale  is  ter- 
minated, and  the  property  is  restored  to  its  original  condition.    How  can  th& 
property  be  said  to  be  restored  to  its  original  condition,  if,  when  redeemed^- 
the  Judgment-debtor  is  obliged  to  take  it  back,  denuded  of  the  crops  he  him-  - 
self  had  sown,  and  which,  but  for  the  accidental  circumstance  that  the  sale  '■ 
was  made  just  before  harvest,  he  himself  would  have  reaped  t    We  do*  not . 
think  that  the  section  above  quoted  can  properly  be  construed  to  gimrthe  : 
purohaser  any  greater  rights  in  the  premises,  in  case  thero  is  no  temmt. 
than  where  thero  is  a  tenant  holding  under  an  unexpired  lease.     In  the  lat^- 
ter  case,  all  the  purohaser  oould  claim  would  be  the  rents,  or  the  value  of  the 
use  and  occupation;  and,  in  the  fonner  case,  he  is  entitled  to  enter  into  pos- 
session, and  use  and  occupy  the  premises  for  such  purposes  as  they  can  ordi- 
narily be  put  to  during  the  time  he  is  in.**    The  judgment  was,  therefore^  r^  - 
versed, 

Whero  the  purohaser  at  an  execution  or  judicial  sale  is  entitled'  tk>  tSesr-- 
orops  growing  on  the  land  at  the  time  of  the  sale,  his  remedy  for  the  takings" 
and  carrying  them  away  may  be  in  trespass:  Lane  v.  King^  8  Wend.  5dl;.7:. 
8imen  v.  SdUua^  3  Denio,  219;  BriUain  v.  McKay^  1  Ired.  Law,  W^   Ko'-' 
objection  to  the  form  of  action  appears  to  have  been  made,  where  trovei^  ^ 
Hatihey  v.  MUtgar,  9  Beporter,  384;   BUtmger  v.  Baher,  20  Pa.  St.  66;  or- 
replevin,  Janet  v.  Thmae,  8  Blackf .  428,  was  bron^t    And  it  would  seem, 
from  Parehe  v.  Bodm,  28  La.  An.  761,  that  an  ii^anotioii  mi^t  bo  resorted, 
to  for  the  protection  of  the  purohaser's  rights. 


DuNIiOP   V. 

[1  Lbob,  480.] 

A  Clazu  Aaranio  our  of  Official  Nsouect  of  a  derk  of  a  oonrt»  rosident 
out  of  the  state  at  the  time  the  claim*  is  asserted,  is  not  a  debt  for  which 
a  foroign  attachment  in  chancery  lies. 

Nob  d  Quca  Noir-IUsiDEzn^  Officxr  Amknabls  to  the  jurisdiotion  of  the 
oonrt  of  chancery  as  an  absent  defendant. 

Bill  setting  forth  that  Dunlop  &  Go.  had  been  greatly  dam- 
aged by  the  official  miscondQct  of  Keith,  a  clerk  of  the  county 
court,  or  of  Stephenson,  late  high-sheriff;  that  Keith  was  ab- 
sent in  the  District  of  Columbia;  that  complainants  had  at- 
tached certain  moneys  in  the  hands  of  an  agent  of  Keith,  and 
prayed  judgment  for  the  satisfaction  of  their  claim  out  of  said 
garmshed  moneys.    The  chancellor,  not  deciding  the  question 
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of  jurisdiotioxiy  dismissed  the  bill  on  the  ground  that  it  did  not 
appear  wliich  officer  was  in  fault.    Whence  this  appeal. 

Johnson,  for  the  appellants. 

Leigh,  contra. 

By  Court,  Cabell,  J.  If  the  chancellor  had  not  jurisdiction 
of  the  case  stated  in  the  bill,  it  will  be  unnecessary  to  look 
farther.  As  early  as  the  year  1744,  an  act  passed,  5  Hen.  Stat, 
at  large,  p.  220*,  authorizing  a  suit  in  chancery  against  persons 
out  of  the  country,  and  others  within  the  country,  haying  in 
their  hands  effects  belonging  to  the  absent  defendants.  Bat 
that  act  was  intended  to  apply  to  those  cases  only  in  which  the 
plaintiffs  and  the  absent  defendants  stood  towards  each  other 
in  the  relation  of  creditor  and  debtor;  for  the  act  recites,  as 
the  motive  for  its  adoption,  the  great  difficulties  that  had  arisen 
in  the  recovery  of  debts  due  to  the  inhabitants  of  this  ooontiy, 
from  persons  residing  out  of  it.  At  a  long  subsequent  period, 
in  the  year  1787,  12  Id.  466,  7,  the  legislature  authorized  pro- 
ceedings against  other  absent  defendants,  similar  to  those  which 
the  preceding  law  had  given  against  absent  debtors.  The  pro- 
visions of  both  these  laws,  with  some  others  on  the  same  sub- 
ject, are  brought  together  in  the  revised  code. 

The  bill  of  Dunlop  &  Co.  states  the  case  of  a  misfeasance  of 
Keith  in  office;  a  mere  tort^  the  action  for  which  dies  with  the 
person.  It  is  similar,  in  this  respect,  to  the  case  of  an  escape 
of  a  person  in  execution,  by  negligence  of  a  sheriff  or  jailer, 
which  makes  him  personally  responsible  for  the  amount  of  the 
debt;  but  he  was  answerable  at  the  common  law,  not  as  a 
debtor,  but  as  a  tort-feasor;  and  the  action  died  with  the  person, 
upon  the  maxim  actio  personalis  moritur  cum  persona:  11  Yin. 
Abr.  244,  5;  Executors,  H,  a,  pi.  1. 

Is  the  case  as  stated  in  the  bill,  within  either  that  branch  of 
the  statute  which  gives  relief  against  absent  debtors,  or  that 
which  gives  against  other  absent  defendants  relief  similar  to 
that  which  is  given  against  absent  debtors?  The  court  thinks 
it  comes  within  neither.  Not  within  the  first;  for,  although 
the  term  debtor  should,  in  the  construction  of  this  statute,  be 
taken  in  its  largest  sense^  as  embracing  every  person  against 
whom  another  has  a  claim,  for  breach  of  contract,  even  where 
the  compensation  sounds  in  damages;  yet  Keitlh  can  not  be  em- 
braced by  it,  since  his  case  is  that  of  a  mere  tort-feasor.  If  he 
had  given  an  official  bond,  that  would  have  varied  the  case. 
But  it  does  not  appear  that  he  gave  any.    Nor  can  it  come 
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that  brancb  of  the  statute  which  aathorizes  the  same 
prooeedingB  against  other  absent  defendants,  that  are  allowed 
agaiDst  absent  debtors.  This  part  of  the  statnte  was  not  in- 
tended to  extend  the  jurisdiction  of  equity  to  subjects  oyer 
which  it  had  not  jurisdiction  before;  but  to  enable  the  court 
of  chancery  to  exercise  over  persons  abroad  a  jurisdiction  to 
which  they  would,  if  they  were  here,  be  jointly  amenable  with 
the  home  defendants,  in  cases  in  their  nature  proper  for  the 
jurisdiction  of  equity,  such  as  partners,  legatees,  joint  con- 
tractors, etc.  Nobody  would  contend  that  Keith,  if  in  Yir* 
ginia,  would  be  liable  to  be  sued  in  equity,  on  the  case  stated 
in  the  bill,  either  separately,  or  jointly  with  the  other  defend* 
ants.  And  the  same  remark  applies  to  the  repieaentatiTOS  of 
the  sheriff. 
On  this  gfoaid,  the  deerse  is  aflbnied. 


BaWUBOB  V.  GoHMONWBAI/tH.* 


• 

Ov  nn  TaUL  ov  ak  Xmnonmrr  loa  ab  Assauut,  the  drfsadsat  «ta  nol 
give  eridenos  in  mitigation  of  the  flne^  that  the  prosecntot  was  on  bad 
tanni  with  him,  and  had  on  days  pravioiia  to  the  aaMolt  saad  psovoking 
and  abnaiTa  Uu^gnage  of  and  to  him. 

IionoTMiMT  for  an  assault  on  one  Jones*  Plea,  not  guilty. 
Verdict  of  guilly,  with  fine  imposed,  for  fifty  doUan.  At  the 
trial  the  defendant  offered,  **  in  mitigation  of  damages,"  to  proTO 
that  the  informer  Jones ''  had  been  on  bad  terms  with  him,  and 
on  previous  days  to  the  time  of  making  the  assault,  and  at  other 
places,  had  used  provoking  and  abusiTe  language  of  and  to 
him."  The  evidence  was  rejected,  whence  an  exoeption  was 
taken,  and  on  that  ground  a  petition  for  a  writ  of  error  filed  in 
this  court. 

Pabxxb,  J.  The  evidence  offered  by  the  defendant  tended  to 
establish  two  points,  to  wit,  the  prosecutor's  previous  hostility, 
and  his  antecedent  provocations;  and  the  question  is,  whether 
it  ought  to  have  been  received  in  mitigation. 

It  can  scarcely  be  contended  that  the  "  bad  terms"  existing 
between  the  prosecutor  and  defendant  could  have  any  other 
effect  than  to  render  it  probable  that  the  assault  had  been  made 
through  revengeful  feelings.     The  only  question,  therefore,  is  as 

to  the  provoking  and  abusive  language  used  on  previous  days. 

— ^^1^— ^-^^"^  I  II  » 1 1     II. 

*  This  oiM  wu  argiud  and  deUrmined  In  the  Oenenl  Gonrtof  Vliglnla. 
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On  this  pointy  176 I1AT6  not  looked  to  English  anthoritiee  in 
of  indictments  for  aasanlta,  because  the  pnustioe  in  England  and 
in  seTeral  of  the  states  is  for  the  conrt,  which  fixes  the  punish* 
ment,  to  hear  eridenoe  in  mitigation  of  the  fine,  and  thai  evi- 
dence may  be  often  loose  and  iiregolar,  becaose  the  ooirection 
18  in  the  broaot  of  the  oonrt.  Bui  we  hsTe  looked  into  cItiI 
cases  of  this  chanM^r,  where  eridenoe  of  prsrioaa  provocations 
has  been  offered  in  mitigation  of  the  damages,  the  principle  of 
which  is  siricilj  applicable,  where  CTidenoe  for  the  same  par- 
pose  is  offered  in  a  case  of  miademeanor,  to  lessen  the  fine. 
We  partioolarlj  refer  to  the  cases  of  Jvery  y.  Bay,  1  Mass.  13; 
Lee  ▼.  WooUey,  19  Johns.  819  [10  Am.  Dec.  230],  and  Waien  y. 
Srawn,  3  lfarsh«  659.  They  established  this  principle,  that 
prerioas  provocations,  to  haye  the  effect  of  mitigating  the  dam- 
ages, should  be  so  recent  as  to  indoce  a  fair  presumption  that 
the  violence  was  committed  during  the  continuance  of  the  feel- 
tngs  and  passions  excited  by  them,  and  such  as  in  fact  may  be 
fairly  considered  a  part  of  one  and  the  same  transaction.  This 
rule  is  adopted  in  uialogy  to  the  one  which  preyails  in  cases  of 
homicide.  Antecedent  provocations  will  not  there  mitigate  the 
offense,  if  a  snfllcient  time  has  intervened  between  the  provbca* 
4ion  and  the  killing,  for  passion  to  subside,  the  warm  blood  to 
cool,  and  reason* to  interpose;  for  the  law  which  notices  the 
weaknesses  of  men  will  not  indulge  their  passions.  A  contrary 
course  would  not  only  encourage  an  appeal  toforceandriolenoein 
every  case  of  real  or  supposed  insult,  but  would  lead  to  inquiries 
vrhoUy  different  from  the  one  on  the  record,  and  thus  divert  and 
distract  the  attention  of  the  jury.  It  is  a  matter  of  necessity, 
that  all  the  parts  of  the  same  transaction,  and  whatever  is  im- 
mediately connected  with  and  led  to  it,  should  be  heard  andcon- 
eidered,  although  involving  several  inquiries. 
:  But  the  courts  have  steadily  resisted  any  extension  of  this 
rule,  to  prevent  the  attention  of  the  jury  from  being  drawn 
from  the  issue  they  are  sworn  to  try,  to  the  examination  of  col- 
lateral facts.  The  case  under  consideration  might  have  fur- 
nished an  exemplification  of  the  impropriety  of  permitting  such 
evidence;  for  if  the  defendant  had  been  allowed  to  give  in  evi- 
dence provocations  received  on  previous  days,  and  at  different 
places,  the  prosecutor  ought  to  have  been  allowed  to  show  under 
frhat  circumstances  they  were  offered;  and  then  where  would 
be  the  stopping  point?  The  court  is,  therefore,  of  opinion, 
that  immediate  provocations  only,  or  such  as  are  plainly  a  pari 
of  the  res  ffeticB,  received  so  recently  that  the  blood  has  not  had 
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suffldent  time  to  cool,  can  properly  be  reoeived  in  eTidance  for 
the  purpose  stated  in  the  bill  of  exceptions;  and  that  the  cir- 
cuit conrt  of  Orange  did  right  in  rejecting  such  as  vas  offered 
\>j  the  defendant,  he  not  having  shown  on  the  record  the  rele- 
Tancy  of  such  inquiries  to  tbe  issue  joined. 

It  has  indeed  been  suggested  that,  as  under  some  possible  state 
of  things,  previoas  provocations,  even  on  a  former  day,  might  be 
Admitted  as  explanatoiy  of  the  transaction  itself,  namely,  where 
allusion  to  them  is  made  at  the  time,  the  court,  in  this  case, 
ought  to  have  received  the  testimony  offered,  with  an  instruction 
to  the  jury  to  disregard  it,  if  the  connpction  between  the  insult 
and  the  violence  was  not  established  to  their  satisfaction.  But 
we  think  that  it  is  not  only  the  province,  but  the  duty  of  the 
court,  to  decide  on  the  admissibility  of  evidence,  with  reference 
to  the  facts  in  issue,  even  although  such  admissibility  depends 
on  matters  of  fact;  and  to  reject  it,  if  a  proper  foundation  ia 
not  laid  for  its  admission,  lest  the  jury  might  be  prejudiced  and 
misled  by  testimony,  which,  upon  the  subsequent  facts  proved, 
might  turn  out  to  be  irrelevant  and  improper.  The  course  pur« 
Bued  in  relation  to  confessions  of  guilt,  and  to  declarationa 
made  in  afiicvlo  martia,  both  depending  upon  the  circumstancea 
or  facts  of  each  case,  furnishes  the  illustration  of  this  rule. 
The  defendant  in  the  present  case  shows  by  his  bill  of  except 
tions  no  collateral  facts  which  might  have  justified  the  court  in 
admitting  his  proof.  He  offered  evidence  prima  facie  inadmia* 
sible.  He  established  no  connection  between  the  assault  and 
batteiy  charged  upon  him  and  the  provocations  he  had  pre* 
viously  received;  nor  did  he  offer  any  fair  presumption  from 
which  the  court  ought  to  have  concluded  that  the  one  was  the 
consequence  of  the  other,  and  committed  before  his  blood  had 
time  to  cool. 

Under  these  circumstances  the  court  is  clearly  of  opinion 
that  his  application  for  a  writ  of  error  ought  to  be  overruled. 


INDEX  TO  THE  NOTES. 


Acaannr£BDOMBrT,  hy  mMried  woiiiaii»  ^qattj  can  not  oompal* 

hj  maRiad  wonum,  most  comply  with  stefeato,  S88» 
▲mmnBiBATOB,  porohaM  by,  At  hia  own  aalc,  48L 
AlMJiABBT,  whan  a  bar  to  claim  for  dower,  688w 
Am^  when  conatraed  to  mean  or,  522^ 
AimfALfl^  liability  te  injoriaa  committed  by,  when  thay  balong  to  dtfteiMl 

ownera,  682. 
AiraAL,  miatake  In  taking;  DOwer  of  eqnity  to  nUkrn,  61S. 
r,  attorney  when  liable  for,  493. 

defined,  486* 

magiatrate  iasoing  the  warrant»  when  liable^  48QL 

neceadty  for  aotoal  manual  caption,  480,  4901 

officer  execating  the  warrant,  when  liable,  492. 

officer  moat  have  power  to  control,  490. 

party  procoring  the  warrant,  when  liable,  492. 

peraon  participating  in,  when  liable,  492. 

reqniaitee  of,  485w 

reqniaitea  of,  are:  1.  An  underatood  intent  to  efibot  an  amal^  480}  X 
Pretense  of  legal  aothority,  485;  8w  Beatiaint  of  penout  480. 
r,  anbmiaaion  to^  conaommatea,  487. 

what  cooaammatea,  486. 

who  liable  for  aiding  or  aiaiating,  492L 

who  liable  for  wnmgfol,  490. 
AnoBNKT,  liability  for  caoaing  arrest,  498. 

liability  for  isaning  void  process,  498. 

liability  for  malidonaly  suing  oat  proceaa,  49SL 

Bahx,  deposit  general,  becomes  property  of  bank,  418. 

depoait  general,  eetablishea  relation  of  debtor  and  creditor,  418L 

depcait  genenl,  ia  not  a  tmst,  418. 

deposit  general,  right  of  bank  to  nse,  418w 

deposit,  when  general  and  when  special,  418. 

may  assign  for  benefit  of  creditors,  429. 

xeoeiTer  of,  429. 

See  SAvnros  Banu. 

Bahkeb,  is  not  trustee  of  costomer,  419. 
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Ohiok  ok  Bank,  action  agunst  bank  for  diahooor  o^  ^SL 

CovGBALimn;  of  inaolvency,  when  a  frand*  446b 

GovDiTioir  Bbouut,  who  may  re-«nter  for,  522. 

Oonr&Acr,  qwinium  meruit  for  building  materials  and  labor«  IH* 

quantum  meruit  for  labor,  277. 
Cqhporaxiovs,  de/aetOf  acta  of  are  valid,  66w 

ofifioen  defcybto  o^  acta  of  are  valid,  60. 
Ooflis,  irreeponsible  petaon  reqoired  to  give  aeoority,  41L 
GoHmcpT,  application  by  party  not  purged  of,  460l 
Oo-VBiANT,  holding  over  by,  after  his  leaae,  482L 

receiving  money  for  common  property,  whether  by  mlaiake 
liable  for  money  had  and  received,  266. 

nae  and  ocoapation,  when  not  liable  for,  462L 
OoimETANGB,  by  wife,  not  properly  acknowledged,  can  not  ba 
equity,  232. 

by  wife^  not  properly  acknowledged,  ia  void,  281* 
Chops,  growing,  whether  paai  to  pnrohaaer  at  eTBantioii  nle^  78IL 

growing,  when  pan  to  aaaignee,  702. 

mortgage  lale,  effect  on  title  to,  703. 

remedy  to  recover,  when  porohaaed,  76& 

■everance  from  realty,  what  is  a,  7S3b 

DiOLABATiovs,  of  vcndor  after  sale,  to  ahow  frMid,  18SL 
DmNinov,  of  arrest,  485. 

of  general  deposit,  418. 

of  officer  de  facto,  63,  64,  66. 

of  special  deposit,  418. 
DsFOsrroB,  holder  of  check  of,  whether  may  sne^  422L 

in  ordinary  bank,  has  no  remedy  in  equity,  429L 

in  savings  banks,  426. 

remedy  for  refusing  payment  of  check,  422. 
Dbposttob  in  Bank,  \a  creditor  of  the  bank,  ^Ol 

remedy  of,  demand  must  precede  suit,  420L 

remedy  of,  demand  unnecessary,  420. 

remedy  of,  is  by  action  at  law,  42Ql 

set-off  against  and  in  favor,  420. 

statute  of  limitations  as  bar  to  claim  o(  420l 
DEPOSITS  IN  Bank,  are  either  general  or  special,  41fll 

general  defined,  418. 

presumed  to  be  general,  418. 

special  defined,  418. 
DxviSKB,  when  liable  for  legacy,  894. 
DxsTANCBS,  yield  to  courses,  177. 
DowEB,  adultery,  when  does  not  bar  right  to^  688b 

Bquitt,  appeal,  power  to  relieve  from  defective,  612. 
banks,  power  of,  to  appoint  receiver,  429. 
banks,  remedy  against  ia  at  law,  429. 

history  of  its  exercise  of  jurisdiction  over  prooeediQgi  al  la>w« 
Judgments,  applicant  for  relief  must  do  equity,  607- 
judgments,  error  as  ground  of  relief  60S. 
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■qjOlTT,  JvclgmeBti,  groimdB  of  relief,  603,  609. 

jadgmenti,  mistake  as  grounds  of  relief ,  605^ 

Jndginents,  mistake  of  ooonsel  no  groond  for  rettaft  ML 

Judgments,  mistake  of  UWp  as  ground  for  raliel^  OO0L 

Judgments,  mode  of  granting  relief  from,  007« 

Judgments,  n^lect  is  bar  for  relief  606. 

Jvdgmenta,  perjury  as  ground  for  relief,  606^  607* 

judgments,  power  to  relieve  from,  603. 

judgments,  who  may  apply,  607* 

new  trial  at  law,  history  of  jurisdiotion,  606^  606L 

new  trial  at  law,  how  oompdled,  609l 

new  trial  at  law,  how  and  when  obtainable  in,  6001 

new  trial  at  law,  on  ground  of  disoovery,  610l 

relief  in,  from  judgment -based  on  false  return,  187-1801 

terms  upon  which,  will  vacate  usurious  deed,  482, 
BviBBf d,  newly  discovered,  as  ground  for  decreeing  new  trial,  616L 
moK,  priority,  loss  of  by  refusing  to  indemnify  officer,  668L 


RsaounoN  Sal^  effect  on  title  to  crops  growing,  752-76& 

Falsb  BsrvBir,  of  service  of  summons,  as  ground  for  nliaf  i^iiBtl  Jodf> 

ment,  137-130. 
Falsi  iMFUsoimMT,  what  is  a,  48S. 
Fbovxeb,  machinery  in  cotton  factory,  906. 

machinery  in  miliar  206. 
FoBiCLOSirRi  Sals,  purchaser's  right  to  crops  growing  70S-7ML 
Fkaud^  in  purchase  of  goods,  by  concealing  insolvency,  4461 

Qbtkral  Dnosrr,  becomes  the  money  of  the  banker,  4181 
defined,  41& 

establishes  relation  of  debtor  and  creditor,  418b 
in  what  repayable,  421. 
is  a  loan,  418. 
presumption  in  favor  o(  418. 

HiBTOBT,  of  chancery  jurisdiction  over  proceedings  at  law,  608L 

iMFRnoRMXHT,  what  is  an,  486,  490. 

Improtkmknts,  on  lands  of  another,  when  no  compensatiiOB  awHdsdy 

JjJiHiE,  when  liable  for  wrongful  arrest,  490. 
JusoioCNTB,  based  on  false  return  of  summons,  137, 138b 

equity  power  to  relieve  against  false  return,  137. 

nHoi  against  in  equity,  when  and  how  obtained,  608-<619L 

▼acation  of  in  equity,  137. 

vacation  of  in  equity,  application  must  be  prompt,  1801 

vacation  of  in  equity  must  be  unjust,  138. 
JVDOicxirr  Lm,  when  subject  to  prior  equities,  390. 
JVBlSDicnoN,  want  of,  when  renders  judge  liable,  490. 
JiTsnCB  OT  THX  PxAd,  liable  for  wrongful  arrest,  when,  491. 

Lft^ACT,  charged  on  land,  not  recoverable  by  joint  action  agnint  davlsaa 
terre-tenant.  394. 
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I j^ Wf  JTT,  far  jomt  JBJiy  da—  by 
farwnqgMamil;  400L 

ol  attonwy  far  Mwat%  4WL 
flf  mugirtnte  far  anwl%  40OL 
flf  oOoOTi  far  mam^  4BL 
flf  jMrtiM  far  amrti^  4ML 

MAsnAinn,  wImb  gmted,  nSL 

Haw  IteAL  AT  Law;  gvonids  far  gnyrtn^  IB  aqoity.  60t»ilL 
Inrtcvj  of  aqm^  jmiadiotion  over,  606. 
how  and  wlian  obtainftUe  in  aqm^,  666-61S. 


OmoBt  vm  VAOXo,aotoof  whm  invalid  •■  to  tiimiiH  66L 
AmmioKH  role  defemnining  who  i%  66. 
fliaim  to  be  an  offioer.  eeaeatial  tou  68b 
dhliiirtinii  between  and  a  mere  uniper,  6i^66w 
faibuo  to  tako  oath  or  qnalify,  68. 
hiatoiy  el  eaaee  determining  who  an^  68. 
el  private  oorpowtione,  aote  of  are  valid,  67* 
mlea  raguding  embvaoe  Jndicial,  ezecativc^  and  mfadatKial 
aahu7,payment  of  to^  when  no  defanee  to  actkm  far  by  the  oAMr  d^^bnib6l^ 
whotiier  f onn  or  odlor  of  election  ie  neeentiel  to^  64^  66b 
who  are,  63. 

Pabdov,  oonditlooal,  effwt  of  nonnxMnplianoe  with,  686L 
pATimrr,  volontarily  made^  oan  not  be  reoovered,  Iffw 

QjOAMTVU  Hebuit,  for  building  oontraetai  277. 
far  Ubor  oontracta,  273,  27& 
good  faith  in  plaintiir  neeentiel  to  reooveiy,  2m 
how  eetimated,  276. 
meaeore  of  damagee,  278. 
not  recoverable  at  common  Uw,  272. 

where  kbor  hae  been  done  and  partiee  oan  not  be  plaoadiB  Arfli  qm^  OIL 
whether  party  ehoold  pay  what  work  ia  worth,  27SL 

BacBivxE,  in  caee  of  eavings  and  other  banka,  429L 
IUplkvin,  in  what  caeee  liea,  468. 

of  property  wrongfully  levied  on,  174. 
Bsrinui,  on  writ,  eaffioienoy  of  deeoripiion,  3Q2L 

Salabt,  belongs  to  officer  de  jure,  and  not  to  offioer  de  foa^  6bb 

payment  of  to  offioer  dt  facto,  68. 
BaUB  or  Chattbu,  caveat  emptor,  ia  the  role  aa  to  qnali^,  477* 

implied  warranty,  477. 
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SATiBFAonoK,  by  Aooeptance  of  part  of  debt»  473. 
&Amro8  Bavkb,  defined,  424,  425. 

deposits  in  are  moneys  in  hands  of  tnistees  to  be  iMOied  o«K  4S8L 

deposits  how  affected  by  special  agreement,  428. 

equity  powers  to  oompel  equal  distribution,  429. 

rdation  between  bank  and  depositor,  424. 
8KB.VICB8,  contzact  for,  must  be  fully  performed,  273^  27ff» 

ezoeptions  to  the  role,  276. 
ter-OFF,  right  of  bank  against  depositor,  420. 

right  of  depositor  against  banker,  420l 
Sktebahos  of  crops  from  realty,  so  as  not  to  go  to  pnrnhisnr,  7A2-70flL 
SBXBJWW^a  DsiD,  deputy  may  execute,  688. 
Spxciai.  Dspobit,  defined,  418, 423. 

liability  of  bank  arising  from,  422. 

remains  property  of  customer,  424. 
SFXCxno  Pebiobmavcs,  of  contract  of  married  wwnaiit  whmt  aoi  dMraad, 

232L 
BUFFLKKEHTAL  Bzu^  when  may  be  filed,  401. 


TiSTAifKHTABT  Cafagitt,  insanity  affecting;  40& 

opinion  of  witnesses  regarding  408. 

undue  inflnenoe,  408. 
Tkuwtke,  porohise  at  his  own  sale^  43L 

XJsm  A2n>  OooupAnos,  of  land,  when  action  for  not  «**i«*^*ti^KS  890l 

VoLVirrABT  Patmimt,  oaa  not  be  recovered,  18S. 

Wazvbb,  when  none  arises  from  accepting  part  of  fruits  of  oontrwlk  8801 
Wabkaitit,  parol  evidence  of,  inadmissible  in  written  contract^  684» 
Wm,  acknowledgment  of  deed,  essential  to  validity,  231. 

acknowledgment  of  deed  of  chancery  can  not  cure  def eetive^  2S2i 

conveyance  by,  effect  of  at  common  law,  230l 

conveyance  by,  power  of  chancery  to  oompel  or  reform,  231. 

conveyance  by,  statutes  authorizing  must  be  followed,  231. 
WiTHM^  calling  interested,  waives  objection  to  his  competency  on  all  poinl^ 

67a 
Wbit  ov  Bbsob,  what  assignments  of  error  permitted.  668L 
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acx:;ession. 

1.  FlMCUUiffr,  PaoPBKrr  nr,  How  Chahoxdi— A  poioii  who  tekM  tlic 
prapttty  «f  another  wantonly  and  withont  the  owner^a  oonaent^  oan  nerar 
aofuira  »  right  to  it  by  «  aooeaaion*  or  "  apeoifioation;''  bat  the  right  to 
tiiaaame  may  be  ao  acquired,  provided  the  poaaeaaUm  of  the  aame  ia  in* 
aooantly  obtained  and  the  epeoiea  of  the  property  be  changed.    LaimpUm 

%  **  Acwiiui  *  AWO  SpnopiOATioy  explained  and  defined.    7dL 

AOOOBD  AND  SATISFAOTIOK. 

AooBRAVOi  ov  ▲  Kon  ov  Thzbd  FxBaoNs,  though  for  a  leaa  aiun»  in  aatia- 
laetioD  ef  a  debt»  and  payment  thereof,  conatitate  n  good  aoootd  and 
■aUrfMtion.  and  diacharge  the  debt    LePagev.  MeOr9a,4/8l^, 

AOKNOWLEDOMSKia 
See  DxEDS,  19. 

AGENCY. 

1.  (kmumaanom  ov  Powxbb  Gxmr  Aosnt.— A  pezion  may  act  Vy  an  an* 
thoiiaed  agents  bat  all  powera  conferred  moat  be  conatraed  with  n  view 
to  the  deaign  and  object  of  them,  and  the  meana  moat  naoal  and  proper 
lor  earrying  their  deaign  and  object  into  effect,  doe  conaideration  being 
given  to  the  langnage  employed.     Vanada  r,  Hopkins,  02. 

tk  Foiwn  BBZvo  GiTSH  TO  Do  A  Thd«o»  the  meana  to  accompliah  it  are 
neoaaaarily  granted.  A  power  "  to  aell**  land,  impliea  the  power  to  bind 
tiie  principal  to  convey  with  general  warranty,  and  anthoriaea  the  agent 
to  Und  hia  principal,  by  writing,  to  make  the  porchaaer  a  aalBoient  deed 
vpon  the  porchaae-money  being  paid.    Id, 

S.  AoxHT  EaauEDnro  his  Authobtet,  Whxv  Cohtraot  mat  sn  Bnvoboxd. — 
If  an  agent  in  aelling  land  adda  oovenanta  not  anthoriaed  by  hia  aathor- 
ity,  the  porchaaer  may  enf  oroe  ao  mnch  of  the  contract  aa  conf orma  to  the 
anthoiity,  or  claim  a  reaciaaion  of  the  whole  if  the  principal  will  not  en« 
ter  into  the  oovenanta.    Id, 

4  Obsdrob  who  Aobxss  to  Rigbivb  nr  Dibohabob  ov  his  Dbbt  the  pro- 
eeeda  of  property  which  he  permita  an  agent  to  take  oat  of  the  eatate  to 
be  aold,  can  not  attack  the  aale  made  by  each  agent,  on  the  ground  that 
tiia  latter  did  not  retain  to  him  the  prooeeda  thereof.  MUe$  v.  Oden^ 
177. 
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6.  Aonrr  mat  Sell  Notb  Taksv  bt  Hdc  in  pftTinent  for  jMciyaiij  which 

he  h«d  authority  to  sell;  and  the  porchaaer  of  soch  note  can  not  be  d^ 
priced  of  it  without  repayment  of  what  he  gave  for  it.    /d 
8.  Adthobitt  to  Exbcotb  a  Bkkd  mnat  be  given  by  deed.    Beed  t.  Fan 
Oitrand,  529. 

7.  .AaaovwDST  ov  ajt  Invxntob's  Intkiubt  nr  his  iHmmov  need  not  be 

under  eeal,  and  authority  to  execute  euoh  an  aangnment  may  be  pfoved 
by  parol    IcL 

AUMONT. 

1.  Sun  10&  ALmoNTiB  aremedy  diatinct  from  the  prooeediogifbr  a  divuto^ 
and  hat  been  recoTerable  through  the  oonrts  of  juatice.  Craum  ▼•  Jfc> 
gmni»,237, 

SL  A  DnroBCBO  Wm  mat  BiooTBa  a  Mazhtskahgb  suitable  to  her  sta- 
tion in  life  and  to  the  condition  of  her  husband,  hj  a  bill  in  chanoery.    /dL 

IL  Ah  Act  BiQantnio  a  Husbahd  to  Pat  Aldcomt  to  a  trostee  ior  the 
i>jit4Mm^f»w<t  of  his  wife^  from  whom  such  aot  diToraed  bim»  is  an  exer- 
cise of  judicial  power,  and  void.    At 

AMENDMENTS. 

L  AmamiOEBTS  abb  LaBasLT  within  the  disocetion  of  the  mimpriiu  oauii^ 
but  this  is  a  legsl  discretion,  which,  if  abused,  will  be  oonected  on  ^>- 
peaL    Robbint  ▼.  Trtadway,  152. 

S.  Ambndino  Ck>XFLAiNT. — ^A  principal  who  sues  his  factor  on  an  wdtbilatM 
asBumptU  and  ou  an  innmul  comptfta§§enf,  may  amend  his  complaint  by 
declaring  against  the  defendant  as  a  simple  fsotor,  and  likewise  as  a 
fsotor  under  a  del  credere  oom mission,    ^toaa  ▼.  Ife»miik,  282. 

IL  A  Vbbdict  nr  thb  ScnnUBKB  Coubt  mat  bb  Axbudbd  by  the  judge*s 
notes,  after  error  brought  and  joinder  in  error,  upon  payment  of  ocsts 
Clark  V.  Lamb,  332. 

i,  A  Dsricr  in  a  DacLABAXioir,  by  which  the  condition  of  a  bond  is  stated 

to  be  that  a  debtor  "should  not  be  and  appear,"  eta,  being  the  effect  of 

accident,  and  amendable  below,  is  to  be  considered  as  actually  min»nd<4 

in  the  supreme  court,  and  treated  as  if  the  word  "not**  were  omitted. 

Cummmge  v.  Lebo,  615. 

See  Afpbals,  3. 

ANIMALS  FERiB  NATUBJC 

DoVBS  abs  Animalb  FkBjB  Natura,  and  are  not  the  subjects  of  laxoeoy, 
except  when  in  the  care  and  custody  of  the  owner,  as  when  in  a  pigeoA- 
honse,  or  when  in  the  nest  before  they  are  able  to  dy.  OommomweaUk 
V.  Chaee,  34& 

APPEALS. 

L  Illbgal  JuDoiOENT  AcTUALLT  RsNDXRKD  in  a  court  of  law  on  a  quealioa 
directly  before  it,  will  not  be  sustained  in  the  court  of  errors,  mersly 
because  the  party  failed  to  urge  every  valid  objection  against  it  on  his 
argument  in  the  court  below,  but  a  more  stringent  rule  prerails  on  ap> 
peals  from  chancery.     Campbell  v.  Stakes,  561. 

2L  What  mat  bb  Alleged  in  Abbxst  ov  Judgment. — Any  matter  on  the 
record  which  might  be  assigned  for  error  after  judgment,  may  be  alleged 
in  arrest  of  judgment,  and  an  erroneous  decision  thereon  reviewed  in  the 
court  of  errors.     Id. 
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IL  £iOHT  TO  Bbihq  Ebbob  Waxvxd  bt  Axkhdmbnt.— Where,  «£ter  a  jndg* 
ment  in  m  party's  f mvor  has  been  reversed,  he  eleoto  to  amend  bis  plea» 
he  waives  his  right  to  bring  error  on  the  Judgment  of  reveisal  fonnded 
on  the  original  pleadinga^    Id, 

4L  VxBDior  IN  THB  SuFBXicB  Ck>URT  WHZOH  IB  Dbtbui'ivi^  in  not  findiag 
on  one  of  the  issues  presented  by  the  pleadings,  can  not  be  taken  ad> 
vantsge  of  in  the  ooort  of  errors,  if  not  first  brought  directly  to  tha 
notice  of  the  sopreme  conrt»  by  motion  in  arrest  of  jndgment^  or  other- 
'rniMt,    Id. 

&  OouBT  OF  Ebbobb  18  Stbiotlt  AN  Afpbuatb  Coubt,  and  can  only  cor- 
rect enoneons  decisions  of  inferior  tribunals  on  questions  actually  pra* 
sented  to  them.    Id, 

&  EQurrr  JuBisDicnoN— Dbibotivb  Appbal  — New  Tbial— Where  a 
party  fails  to  give  a  sufficient  bond  on  appeal,  owing  to  the  mistake  or 
ominion  of  the  clerk  who  took  it,  and  the  supreme  court,  for  that  reason, 
quashes  the  appeal,  equity  will,  on  the  appellant's  showing  probsbls 
ground  that  he  had  a  case  at  law,  grant  a  new  trial;  and  such  case  may 
be  retained  and  tried  in  the  supreme  court.    OUoer  v.  /Vvy,  505. 

7.  Oir  EX0XFTI0K8  to  THB  OPINIONS  OP  THB  Ck>imT,  taken  at  the  trial  on 
specific  points,  the  appellate  court  vrill  consider  such  points  only  as  were 
preeented  to  and  decided  by  the  court  below,  though,  from  the  exoep- 
ticos,  it  may  appear  that  other  points  mi^t  have  been  made.  Nmrnum 
¥•  NewtmHf  789. 

See  Ambndmbnt8»  3;  JuBiSDionoN. 

ABBITRATION  AND  AWABDl 
See  Bbbdb,  18;  Factqbb,  4. 

ABBEST. 

L  Abbbst  IK  A  Von>  Wab&ant,  Who  Liablb  pob. — ^A  warrant  of  arresl 
issued  in  a  civil  action  by  a  justice,  without  the  oath  required  by  statute^ 
is  void  for  want  of  jurisdiction,  and  all  persons  concerned  in  an  arrest 
thereunder  are  liable  as  trespassers.    Bissell  v.  Oold,  480. 

2.  Abbbst,  What  la — ^Manual  touching  of  the  body,  or  actual  force,  is  not 
necessary  to  constitute  an  arrest  and  imprisonment;  it  is  sufficient  if  the 
party  is  within  the  officer's  power,  and  submits  to  the  arrest.    Id, 

Z,  Pabtt  in  a  Justiob's  Coubt  is  not  Liablb  fob  Issxtino  Pboobss  or  for 
an  arrest  thereunder,  unless  he  directs  or  sanctions  it.    Jd, 

^  How  Sancxionbd. — Attendance  at  the  trial,  and  proceeding  with  the' 
action,  after  knowledge  of  the  arrest,  will  make  the  party  liable 
therefor.    Id, 

ft.  Illboal  Abbbst  op  Prisonbb  in  Anothbr  Statb. — Where  a  felon  con- 
vict flees  into  another  state  to  avoid  the  execution  of  his  sentence,  and 
is  pursued  and  brought  back,  although  in  an  illegal  manner,  he  will 
still,  in  the  state  from  which  he  fled^  be  liable  to  pumshment  for 
previous  offianse.    S^aie  v.  SmUh,  679. 

ABBEST  OF  JUDGMENT. 

See  Appbals,  1,  2,  4. 
AM.  Dao.  ToL. 
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ASSAULT, 
flea  Evmvc%  23L 

ABSIGKMKNT. 

h  Om  AW  AHnmaHT  iob  Ckbtadt  Pxhsbbsd  Gesddch^  ef 
pw^nnal  ptopertj,  to  Moare  the  pftTinent  of  tbeir  dditib  tiie  mhj 
be  fint  mpplied  towaid  the  pftTineat  of  thoee  debii^  the 
being  ebeolate  on  its  feoe^  and  neort  then  bed  to  the  penooel^,  the 
leadne  being  liable  for  the  deUe  of  other  crediton  of  the 
WM  T.  PeeU,  28i. 

S.  Br  Ddiob  to  Iiooltkot  AasramOL — ^Where  a  failing  debtor 

■wignment  to  an  inaolvent  aiwlgnee  in  troat  for  erediton,  the  oomt  wiO 
appoint  a  raoeiTer  to  take  charge  of  the  |wipeiijp  on  thn  applieafem  of 
theonditon.    Haggart^  y.  PUtmoMi^  43/L 

IL  To  SuBXTT  IOB  Hb  iHBnariTT. — ^Wheie  an  aangnmant  ia  made  to  a 
aonty  for  his  indemnity,  the  cnditor  baa  an  eqfoitable  obim  npoa  the 
fond  for  the  payment  of  hia  debt^  and  the  aaa^gnee  oan  not  divert  H  to 
any  other  porpoee.    Id. 

A  Biflimv*  AflsramcBiiT  fob  Bnrxm  ot  Past  of  CiSDnoB8L~Wbere 
an  nnreaaooaUe  amount  of  property  ia  aarigned  hj  a  failing  debtor  ior 
the  benefit  of  part  of  hia  craditon^  frand  may  be  inletrad.  B^ek  t. 
i^nrdett,  436. 

A  IfSSB  HTVOTHBnCAL  BOBBTATIOK  OF  TBB  SUBFUTB  to  the  aaWgWIT,  IS 

anoh  a  oaae^  where  it  ia  not  probable  that  there  will  be  an  eoDoaai^  wiO 
not  vitiate  the  aairignmenl    Id, 
A  Vwnomaon  fob  am  JmoLWEtrfn  Family,  in  a  geoend  aarignment  ol  Ua 
property,  renders  it  void  aa  to  craditors  not  saswnfing  thereta    /A 

See  BAHXBoncr  axd  iKBOLYBrar;  Ghamfkbit. 

ASSUMPSIT. 

L  Tbat  tbb  Law  Raibb  av  AsBUiiFaiT  against  the  person  benefited  bgr 
the  payment  of  mon^  ia  not  miiTeraally  true.  A  atrangar  can  no4 
make  a  man  his  debtor  against  his  will,  by  paying  off  sneh  man'a  in* 
debtedness.     Turner  ▼.  Egerton,  235. 

A  Qbtb  Comfbllbd  to  Pat  tbb  Debt  of  Anoibbb  may  recorer  the  amoont 
from  that  other  in  an  action  for  money  paid.    /A 

See  SiATun  of  FbaudBi  2;  Usb  abd  Oooupahob. 

ATTACHMENT. 

L  Qbtb  whobb  Pbopbbtt  n  Wbovofullt  Attached  in  a  soil  against  another, 
may  aell  his  prpoerty  while  nnder  attaohment,  and  the  vendee  may  bring 
treapaas  in  the  name  of  the  vendor  against  the  attaching  officer.  JTe^f 
V.  Hugge/ord,  303. 

A  Tbbbpass  bt  the  Owkeb  of  Qoods  Gonsioned  to  a  factor  who  haa  a  lisn 
thereon  for  a  balance  due  him  from  the  owner,  wiU  lie  against  the  officer 
who  attaches  the  goods  as  the  property  of  the  factor.    Id, 

A  Whxbe  Ck)0D8  ON  BoABD  OF  A  VESSEL  WOTS  stated  by  an  officer  to  be  at- 
tached, who,  however,  did  not  go  below  or  see  them,  aa  they  were  in  the 
lower  hold,  covered  by  other  goods,  but  who  paid  the  freight  to  the  niae* 
ter  and  left  a  keeper  in  charge,  who  took  possession  several  days  after. 
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idMn  the  goodi  were  hoisted  from  the  hold,  it  aeemi  thftt  these  prooeeJ- 

ings  oonstitnted  a  valid  attachment.    NayUrr  v,  Dennie,  319. 
4.  An  Ofpicer  who  Attaobbs  tbs  Goods  ov  a  Stkangbb  is  liable  in  troTiv 

without  demand.     Woodbury  v.  Long,  345. 
ff.  Defvty  Bbxbjww  Takiko  a  Bboupt  to  himself  for  property  attached  by 

him,  may  maintain  snit  thereon  in  his  own  name.    Spencer  ▼.  WiUiamt^ 

711. 
€w  Ih  AN  Action  on  a  Hicmift  given  for  goods  attached,  the  defendant  wiU 
not  be  permitted  to  prove  that  the  goods  were  not  attached,  nor  wers 
even  in  the  sheriff's  possession,  nor  delivered  by  him  to  the  defendants 
Id. 
SeeOABHiiKiCEHT;  Pabtnxbsbip,  5»  6,  7;  SiOFVAaB  in  TBANSirv,  SL 

BAILMENTS. 

L  PlAnrany  oak  not  BiooYm  Hots  of  Slavs  if  he  k&ew  the  slave  was 
nnsoand,  and  frandnlently  concealed  it  from  defendant^  providing  tte 
latter,  within  a  reasonable  time  after  discovering  the  fraod,  oflbied  t» 
xetom  the  slave  and  rescind  the  contract.    Readimg  v.  Prlce^  182. 

X  Bailsb*8  P08SB88ION  is  the  baUor's.    PhiUpe  v.  Harrises  166. 

IL  BATfiiTW  I0&  Spboial  Pubpobb  have  no  right  to  sell  the  property  bailed^ 
and,  npon  soch  sale^  the  bailment  is  determined,  andthe  nal  ownsr  ms^ 
replevy  it  from  the  vendee.    Jl^aersofi  v.  FUkt  206b 

See  BaPLiviN,  4^  6. 

BANKRUFTOY  AND  IN80LVSK0T. 

L  Tbb  DimssNT  Inbolvknt  Laws  of  a  Statn  constitnte  one  gsneial 
i^ystem,  and  most  be  oonstmed  together.  Under  snch  constmotioii,  ths 
trostee  most  give  a  bond  with  soreties  before  he  can  act.  Winehuier  v. 
Union  Bank,  253. 

2.  Tbb  Tbustbb  of  an  Inbolvknt  Dbbtob  Dxbtvbs  his  Riobt  from  his  ap* 
pointment,  and,  as  the  law  requires  he  should  give  bonds  before  acting 
as  such,  until  such  bond  is  given  he  can  not  sue  for,  nor  in  any  other 
manner  intermeddle  with  the  property  of  the  insolvent.  ffkteheaUr  v. 
Union  Bank,  255. 

8.  Idbm. — A  bond  given  after  suit  is  commenced  does  not  relate  back  so  as  t» 
entitle  the  trustee  to  recover.    Id, 

4  Banxbuft'8  Assionbis  Takb  Subjbct  to  Equrablb  CLADt^The  gen* 
eral  assignees  of  a  bankrupt  take  the  estate  subject  to  all  existing  equit* 
able  claims  of  third  persons,  and  can  not  defeat  such  claims  though  they 
had  no  notice  thereof  at  the  time  of  the  assignment,  they  not  being  re- 
garded as  bonajide  purchasers.    In  the  MaUer  qf  Howe,  305. 

6w  VoLUNTABT  AssiGNBES  FOB  THB  Bbnbfit  OF  Cbzditoiui  are  subjcct  to  thft 
same  rule.    Id, 

See  AssiONKBNT,  2, 4^  5^  6;  Banks  and  Banking;  Ghamfbrtt;  Fbaud^  4^  61 

BANES  AND  BANKING. 

L  Sfboial  Dbposit  in  a  Bank  is  at  the  risk  of  the  depositor,  but  if  meoey 
BO  deposited  is  converted  to  the  general  purposes  of  the  bank  by  ite 
officers  or  agents  without  the  depositor's  consent,  they  are  personally 
liable  to  him,  and  he  may  follow  such  money  into  the  hands  of  thirA 
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penoot  noaiiDg  it  with  »  knowledgo  of  bk  wif^Aa,  or  noi  ksfiagpnA 
■a  aq[iiiTaleDt  theiclorin  tha  oidiaiiy  ooosnol  boBBtflL    M^tkr  ^f 
Fmnklm  Bank,  41X 
2L  Okvebal  Dzpoans  beoome  the  pwpeiiy  of  ilia  iMok,  and  tamj  bo  m^ 
ployod  in  its  hnrimiM.     /d 

book,  oad  is  noi  entitled  to  any  pfiurily  of  paynMDt  over  other  oveditoB 
in  oaaa  of  banbrupt^y.    ItL 


BILLS  OF  FKAGB. 

Box  ow  Fftaci  wiih  Bnracr  to  Pkbsoit  altt  win  not  bo 
ibo  oomplainaat  baa  aetabliebad  bia  title  at  Uw,  or  it  ia 
▼ent  a  mnltiplici^  of  aoita.    Lowe  ▼.  Lowtj^  588L 

BONA  FIBS  PUBCHASKBa 

L  BoflTA  Yrom  PaaaBASBt  n  hot  Amtwotwd  bt  FkAin>  in  bie 

tbe  latter  baa  the  legal  title  to  tbe  pfopertj  eold.    JTOaiT.  Oda^  177. 

2L  BovA  FiDB  PuBCHASiR  ffOK  FoLL  OoKnDBRATioir,  witboot  notioo,  oea  not 
be  affiBcted  by  a  fiand  oommitted  in  a  tianaaetion  to  wliioh  ho  waa  not  a 
party.    ^!hoMae  t.  Mtad^  187. 

IL  NoncBioSDWiQUBiTPuBOBAaiBSof  tbegiaatof'elaDdoftbegraatof  a 
right  to  erect  a  dam,  will  not  beoondaaiTely  praeomed,  from  the  ereetkm 
and  ooenpation  of  the  dam  by  thegianteo  for  aixmonthain  the  year,  and 
hj  a  struiger  for  the  other  aoc  montha.    BaymUm  t.  Rim^  326L 

^  A  PuBCHASEE  WTiBODT  Noxica  of  an  inoombnoiee  oan  oon  vey  land  free  of 
the  inoombranoe  to  one  haying  notice.    IdL 

0.  Bona  Fms  Pubchaoiui  wwom  ths  F&audulbnt  VxnuB  in  aooh  n  oaae^ 

having  paid  for  the  gooda  withont  notioe  of  the  fraod,  will  be  protooted. 
Durrtd  V.  Haley,  444. 
t»  PuBGHABSB  HATiHO  SuivxGixvT  Noixci  to  pat  him  on  inqoiiy  ia  not  a 
bomaJUU  pnrchaaer.    ItL 

See  Bakkbupict  ahd  Ikboltbtot,  4,  6;  Cotiiiavx%  7» 

BOHDa 
flee  Appsalb,  6;  Bahkeufict  avd  ImoLVxircr,  1,  ^  IL 

CHAMPEBTY,  MAINTENANCB  AND  BABBATRT. 

CBAionaaT  SiATim  ik>bi  kot  Applt  to  Dkvxbss,  jodidal  aalei^  or  riTrija 
nents  nnder  the  inaolvent  act.     Varkk  v.  Jackmn^  S7h 

CHATTEL  INTEBBSTS. 
See  Dbid8»  21. 

COMMON  BBOOVEET. 

1.  Ih  aCokmok  Bboovxbt,  the  tenant  to  the  pr€Beip$  mnatbo  tenant  Vy  a 

legal  titie;  if  hia  title  reet  only  in  artidea  of  agreement^  the  reoowy  ia 
Toid.    Siwnp  t.  Findlay,  632. 
%  AComkokBioovxbt,  WhxthebValzdokVoxd,  worfcaafaifeitareof  tha 
eetate.    J<L 
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concealbcsnt. 

See  EsioFPSL,  3;  Fbaui>»  4. 

CONFLICT  OP  LAWS. 

1.  OoirnuoTB  abs  Qcfvwsanj}  bt  thb  Laws  ov  teb  Stats  whxbx  Mads;  end 
hj  the  oomity  of  neti^ynt,  righte  eoqnired  under  them  are  not  diminiehed 
1^  the  parties  paaiing  into  other  etates;  provided  no  injury  reeolt  to  the 
inhabitanta  of  the  ooiintry  whoee  aid  is  required  to  enforce  anoh  righta. 
MOeB  V.  Oden,  177. 

SL  Lmrs  oir  Lavss  akd  Slavu  BncADniro  in  Posbission  of  ths  Owhxb 
hare^  against  third  penons»  no  effect  in  Louisiana,  unless  duly  reoorded; 
and  this  rule  applies  equally  to  inhabitants  of  another  oonntry  who  oome 
hen  to  enforce  liens  given  by  the  laws  of  the  place  whence  the  propeitj 
Isfatoiii^t.    LL 

CONSIDERATION. 

See  DxBDB,  6,  8;  Fraud,  2,  IL 
CONSTITUTIONAL  LAW. 

• 

1.  AxnOLB  IV.  OF  THB  Ambndmbnts  to  the  constitution  of  the  United  States 
has  no  application  to  proceedings  under  the  authority  of  a  state.  Seed 
T.  Riee^  122. 

SL  Sbaboh  WAB&Airr,  Issubd  uhdbb  thb  PBoymovs  of  the  Kentucky  con- 
stitution, which  provides  "that  no  warrant  to  search  any  place  or  to  seise 
any  person  or  things,  shall  issue,  without  describing  them  as  nearly  as 
may  be,"  must  describe  the  place  to  be  searched,  the  person  against 
whom  the  warrant  issues,  and  the  property  sought,  with  such  certainty 
as  to  be  able  to  identify  the  same.    Id, 

%  UHOovBTrrunoNALZTT  OF  Act  Impaibino  Oblioatioit  of  CoirnuoT.— 
Where  an  act,  incorporating  part  of  a  town  into  a  mew  town,  provided 
that  the  latter  should  support  its  proportion  of  all  the  paupers  then  sup* 
ported,  in  whole  or  in  part^  by  the  original  town,  a  subsequent  act,  ex* 
onerating  the  new  town  from  such  liability,  in  future,  is  unconstitutional 
and  void,  as  impairing  the  obligation  of  oontraots.  Bowdoinham  v.  Biek* 
numd,  197. 

^  Bblatioh  of  Dbpabtmbntb  of  thb  Statb  GoTBBBicBNT  coosidersd. 

Orane  r.  MegimUM^  237. 

See  AldcOnt. 

CONTEMPT. 

L  Afpijoation  of  a  Pabtt  nr  Coktxmpt  fob  a  Favob,  end  not  for  a  matter 
of  strict  right,  will  not  be  granted  until  he  has  purged  i*i«»«Aif  of  the 
contempt.     Johrmon  v.  Pinney,  459. 

S.  COMPLAIITANT  NbKD  NOT  AOCXPT  THB  ANSWER  OF  A  DBFBNDANT  IN  COK- 

tbkft  for  not  answering,  but  if  he  does  so  without  insisting  on  his  costs^ 
he  can  not  afterwards  object  that  they  have  not  been  paid.    Id. 

CONTRACTS. 

1.  Vom  CoNTBACr  »  Onb  that  is  a  nullity,  obligatory  on  neither  party,  and 
inaasoeptible  of  ratification.     Brtekenridffe  v.  Oniis6y,  71. 
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2.  VoiDABU  CoNTRAOT  it  One  where  only  one  of  the  parties  ia  hound,  or  thai 

IB  the  rabject  of  oonfinnation.     Id, 

S.  CkWTRACTS   Dl  WbITINO,   BUT   WITHOUT   SkAL,  AXE   ClASBXD   AS   PaBOIi 

CoNTBACT8»  Mid  if  ezocntoiy,  may,  before  breach,  be  altered  or  leadnded 
hy  aa^jaeqnent  verbal  agreementa  of  the  partiea.    Penim  ▼.  Chetmrnan^ 
388. 
C  Wax,  Waub,  ok  SoMXTHuro  Cafablb  or  Bacnmio  am  iMTKUBua  ia, 
by  the  law  of  New  Jeraey,  neceaaary  to  oonatitate  a  aeal,  exoept  in  in« 
aUwBieuta  for  the  payment  of  money,  on  which  a  acroQ,  ink,  or  other 
device,  affixed  by  way  of  aeal,  ia  made  by  the  atatate  to  have  the  aame 
eSiBct  aa  if  aealed  with  wax.    Jd, 
JL  BxPBBSBinrATiON8  KOT  Ikclubkd  nr  WBtmir  Ooxtrace.— Where  »  con* 
tract  for  the  aale  of  »  chattel  ia  oonanmmated  by  a  written  oooTeyanoe, 
jprevioua  repreeentationa  amounting  to  a  warranty,  which  are  not  inawrfed 
/in  the  contract,  can  not  be  proved  hy  parol  in  an  action  of  aaanmpeit  on 
ithe  alleged  warranty.    Beed  v.  Van  Ottrandt  629L 
'IL  OavniacT  CoKBumiA'nD  sr  Weiriiro  ia  preanmed  to  contain  the  whole 

agreement.    Id, 
.7.  CovTEAcr  xir  Altxrhatits— Rxoirr  to  Buct. — ^When  a  party  to  a  con- 
tract agreea  to  do  one  of  two  thingi  by  a  given  day,  he  haa^  until  the  daj 
napaat,  the  right  to  elect  which  of  them  he  will  perform;  hot  if  he  aDowa 
Hhe^y  to  elapae  withoat  performing  either,  hia  ri^^t  of  election  ia  loat. 
%CiMce  T.  MoHky,  661. 
St  iuaxaaxn  vot  to  Sub  a  Co-obuoob  doea  not  operate  to  diachaxge  the 
other  obligora,  and  can  not  be  given  in  evidence  in  an  aetieoagainat  them. 
Spaicer  v.  WUUamM,  711. 

fleaCoBiucT  or  Lawb;  Fbw-oovxbt;  Iwavct,  1, 90;  LuBAncB;  Qoamtuu 
Mbbutt;  RMCffiwioy  or  Cohtbaoib;  Usvbt;  WAaxBS. 

COBFORATION& 

t«  ft»A»«i  nr  THX  Catital  Stock  of  an  inaorance  company  are  penooal 
pwpcity  of  aaaignable  character,  and  any  by-law  of  the  company  limi^ 
ing  their  tranaf er  only  at  the  office  of  the  company,  peraonally,  or  l^  at> 
tomey,  with  the  aaaent  of  the  preaident,  woold  be  in  reatraint  of  trader 
and  contrary  to  the  general  law  of  the  commonwealth.  Sargemi  t. 
FrafdtUn  Ins.  Co.,  306. 

%  A  PuBCHAsxB  or  Sharxs  or  Stock  is  EMtxtlbd  to  a  CiBtmoATB  on 
the  production  of  evidence  of  the  aaaignment  to  the  officera  of  the  com- 
pany and  making  demand  therefor.    Id. 

3.  Aar  Iksubancb  CkiiiPAKT  caw  not  Bbtubb  to  TaAirsrsB  Stock  on  ita 

booka  on  the  ground  that  the  aaaignor  ia  indebted  to  the  company.    Id» 

4.  DxviDBKDS  DtJB  when  notice  of  the  aaaignment  waa  received,  may  be  re- 

tained aa  aecurity  for  the  indebtedneaa  of  the  aaaignor  to  the  company. 

Id. 
ik  Ah  Iksurakgb  Compaht  Eetusiko  to  Tbamsrb  Stock  on  ita  booka. 

and  attaching  the  same  aa  property  of  the  former  holder,  ia  liable  to  the 

aaaignee  in  damagea  meaaured  by  the  value  of  the  ahaiea  at  the  time  of 

the  refusal,  with  intereat    Id. 
C  Tbb  Ikoobpobatzon  or  Tknavts  nr  (Common,  to  enable  them  to  cany  on 

more  conveniently  a  common  object,  doea  not  veat  in  the  oocpocation  a 
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title  to  the  land  previonaly  need  by  the  individaals  for  the  same  purpoee. 
L^fflngweU  v.  ElUoU,  343. 

7.  Thx  "Dsxd  07  A  Shabb  in  the  Ck>BFORATiON  does  not  convey  the  ten- 
anfe  interest  in  common;  and  parol  evidence  is  not  admisrible  to  show 
that  inch  was  intended.    Id. 

&  SuBSCBiFTiONa  FOB  Stock  IN  A  CoBFOBATiON  can  not  be  avoided  on  the 
gronnd  that  the  published  estimate  of  the  powers  and  capacity  of  the 
corporation  are  erroneons,  there  being  no  evidence  of  intention  to  de- 
ceive those  subscribing  on  the  face  of  the  estimates.  Salem  If,  D,  O,  v. 
Bopea,  863. 

fti  Onb  Subsobibino  Akothbb's  Namb  for  shares  in  an  incorporated  com* 
pany,  without  authority  so  to  do^  does  not  become  a  member  of  the  cor- 
poration, but  he  will  be  liable  for  damages  in  an  action  on  the  case.    Id, 

lOl  Tbb  Insolvbnct  ob  Soicb  ov  thb  Subscbibbbs  will  not  deprive  the  cor* 
poration  of  its  power  to  levy  assessments,  a  power  provided  by  the  act  to 
be  exercised  only  upon  the  subscription  for  the  whole  amount  of  shares. 
This  principle,  however,  may  be  influenced  by  the  act  of  the  corporatioa 
in  Ignoring  subscriptions  of  the  insolvent  parties.    7(2. 

See  HnviGiBAL  CoBPOBAnoNa. 

COST& 

1*  Pabtt  nvNBGBSABiLT  FiLiNO  A  BiLU  without  the  direction  of  the  court, 
where  ho  might  have  had  relief  by  petition  in  another  suit^  is  not  entitled 
to  costs.    J>e  La  VergnB  v.  Evertson,  41L 

%  Dkvbhdabt  Sbitxno  up  av  Untoundbd  Claim  is  not  entitled  to  costs. 

Id. 

See  LaoAocn,  t, 

00-TKNANOY. 

1.  A  Tkkabt  nr  Common  Who  Sells  Gbowino  Tdcbbb,  and  receives  pay- 
ment  therefor,  is  liable  to  his  co-tenant  for  money  had  and  received,  the 
title  not  being  involved.    Miller  v.  Miller,  264. 

Si  Statutb  ob  Limitation  in  such  case  runs  from  the  time  of  the  payment 
and  not  from  the  time  of  the  sale.  If  a  promissory  note  is  given,  on 
which  payments  are  made,  the  statute  runs  from  the  payments.    Id, 

S.  A  Tbnant  in  Common  ^tho  Ezpxnds  Monbt  for  the  general  benefit,  may 
recover  from  a  co-tenant  his  proportion  of  the  expense,  the  title  to  the 
land  not  being  in  question.     Gtoirmetli  v.  Tfiompwn,  360. 

4L  Whbbb  a  Tenant  in  Common  has  Mobtoaoxd  his  undivided  interest  in 
the  common  land,  and  a  voluntary  partition  is  afterwards  made  between 
himself  and  his  co-tenants,  he  releasing  to  them  his  interest  in  the  part 
assigned  to  them,  the  mortgage  remains  a  lien  at  law  on  their  part^  and 
they  are  necessary  parties  to  a  suit  for  foreclosure.  In  the  Matter  qf 
HinDe,Z96. 

&  Co-tenants  ov  thb  Mobtoaoob  have  an  Equitablb  Bight,  in  such 
case,  to  have  the  portion  set  apart  to  him  in  the  division  sold  to  satisfy 
the  mortgage,  or,  if  it  has  been  sold,  to  have  the  proceeds  so  applied. 
Id. 

6L  Tbnant  in  Common  hating  Rented  his  Co-tenant's  Halt  of  the  prem* 
is  not  liable  for  double  rent  for  holding  over  after  the  expiration  of 
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the  term,  and  after  notice  to  quit,  where  he  has  previonaly  ofiimd  Us 
oo-tenant  poeseasion  of  halL     Mwnfard  r.  Brown,  461. 

SeeCoBPOBATiONB»  6,  7* 

COUETS  OP  ERROB. 
See  Appkaxbl 

COVENANTS 

1.  SuBiN  18  a  nomen  generaUs$emum,  and  meana  ex  vi  termmij  the  whole  kgal 

titles  and  a  ooTenant  of  seisin  is  consequently  hroken  if  the  eoveoaiiter 
have  not  the  possession,  the  right  of  possession,  and  the  ri|^t  or  lagid 
title.     FUzhugh  v.  Croghan,  139. 

2,  CovENAirrB  vo&  GxirxRAL  Wabbamtt  or  for  quiet  enjojment,  are  esasn- 

tially  and  ezolnsively  prospective,  and  oan  not  he  hroken  without  evio* 
tion.    Id. 

IL  CovwfAKT  or  Sebsik  IB  Broken  the  instant  it  is  made,  or  never,  and 
the  rights  of  the  parties  in  sn  action  for  breach  of  the  oovenant,  most 
be  determined  by  the  condition  of  the  title  at  the  date  of  the  coven- 
ant   Id, 

4  Ck>TBKAirr  or  SnsiN  is  no  covenant  against  incombranoes,  consequently  a 
mortgage,  right  of  dower,  or  other  equitable  lien  on  land,  is  no  breach  of 
such  a  covenant.    Id, 

6k  SvicnoK  IB  NOT  FKB  SB  evidence  of  a  breach  of  a  covenant  of  seisin,  bnt 
if  at  the  date  of  saoh  covenant  the  lands  have  been  in  the  adverse 
sion  of  a  stranger  for  the  period  required  by  the  statute  of  lii 
there  is  a  breach.    Id. 

6b  Ck>viENANT  TO  Pat  A  Suu  07  MoNET  "  whsu  I  coUect  the  money  due  on 
a  bond  upon  which  suit  is  now  pending,"  is  broken  if  there  is  no  soeh 
bond  nor  suit  pending.    Bullock  v.  PoUmger,  164. 

7*  CkyvxNANT  Inbebtsd  bt  Fraud  or  Mistakx. — A  covenant  of  warraaty 
against  all  persons  claiming  under  the  grantor,  inserted  in  a  quitclaim 
deed  by  fraud  or  mistake,  inures  to  the  benefit  of  a  banajide  purchaser 
from  the  grantee,  without  notice,  and  vests  in  him  the  original  grantoi^s 
after-acquired  legal  title,  which  will  not  be  divested  by  subsequent  notioe 
to  the  purchaser  or  his  assigns,  and  such  covenant  will  not  be  strioksn 
out  on  a  biU  filed  by  the  covenantor.    Sweei  v.  Oreen,  442. 

SeeDASCAOBS. 

ORIMIKAL  LAW. 

L  BiBOBABonro  a  Gun  at  wild  fowl,  with  knowledge  and  waning  that  tha 
report  will  injuriously  a£fect  the  health  of  a  sick  person  in  the  nei^bor- 
hood,  and  such  effect  is  produced  by  the  dischaige,  is  an  indietable  of« 
f  ense.      CommontoeaUh  v.  Wing,  347. 

%  Condition  Annxzxd  to  Pardon. — ^The  governor  may  annex  to  a  piNxloa 
a  condition  that  a  person  pardoned  shall  leave  the  state  and  never  reuun 
to  it;  and  if  he  violate  the  terms  of  the  pardon,  he  will  bo  reraittod  to 
his  former  sentence,  even  though  such  sentence  eiztends  to  depriviBg  iiia. 
of  his  life.    State  v.  SmUh,  679. 

See  AsRRBT;  Fobobet. 
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DAMAGEa 

Daxaoxs  fob  TBS  Breach  ot  tee  Ooybxaut  ov  "WABitAMTr  by  an  eviction 
under  a  paramount  title,  which  the  covenantee  extingoiahed  for  a  nom- 
inal ram,  are  measured  by  aach  sum,  and  an  allowance  for  trouble  and 
expeuae.    LefingvfeU  t.  EUioU,  343. 

DEBTOR  AND  CREDITOR. 
See  Assumpsit,  2.    1, 

DEEDS. 

1.  Bnounov  ahd  Dvuvsbt  of  a  deed  haa  the  same  e£Eeot  and  takes  the 

place,  in  this  country,  of  feofimenta  and  livery  of  leiBin.     Breekenridffe 
T.  Omuby,  71. 

2.  Dua>  IS  VjLLm  bbtwxen  thb  Pabtibs  thxbbto^  without  attestation, 

acknowledgment!  or  recordation.     FUzhugh  v.  Croghan,  139. 
*1L  Fboov  07  Dbbd  bt  onb  Witness  is  sufficient,  as  between  the  parties, 
and  proof  of  the  handwriting  of  one  subscribing  witness  is  sufficient,  if 
all  the  witnesses  are  dead.     IcL 

4  Ihoonsistbht  Dxscbiption  is  Dbxd. — ^A  grantee  is  entitled  to  the  land 
up  to  the  point  called  for  in  his  deed,  although  the  distance  given  does 
not  reach  to  that  point.    Brand  v.  Daunoy,  176. 

&  A  CoNVBTAiroB  ov  THB  Equitt  07  RxDEMPTiON  of  mortgaged  premises 
by  a  husband  to  b  third  person  in  fee  for  the  benefit  of  the  wife,  in  con- 
sideration of  the  release  of  dower  to  the  mortgagee,  which  conveyance 
is  absolute  in  form,  and  expressed  to  be  for  a  m<mey  consideration,  is 
valid  as  against  the  husband's  creditors.    BuUard  v.  Briggs,  292. 

8.  Thb  Tbub  Coksidbbation,  the  relinquishment  of  dower,  may  be  shown 
by  parol,  and  if  it  was  equivalent  in  value  to  the  equity  of  redemption^ 
and  the  transaction  was  honest»  the  conveyance  is  valid.    1<L 

7«  Whbeb  a  Gbamt  was  Madb  ov  a  Right  to  erect  b  dam  on  the  grantee's 
land  on  one  side  of  the  stream,  to  the  grantor's  land  on  the  other,  at 
about  sixty  rods  below  certain  mills  of  the  grantor,  the  erection  of  the 
dam  more  than  sixty  rods  below,  and  its  subsequent  removal  twenty 
rods  higher  up,  but  still  below  the  sixty  rods,  without  objection  on  the 
part  of  the  grantor,  will  be  presumed  within  the  intent  of  the  parties  to 
the  conveyance.     Boynton  v.  Bees,  326. 

&  A  Grant  is  not  Invalid  because  no  conaideration  is  expressed  in  the 
deed.  He  who  seeks  to  avoid  a  conveyance  as  voluntary  and  fraudulent, 
must  show  that  no  consideration  was  paid.    Id, 

0.  Bbbbryation  in  Deed. — ^The  owner  of  land  having  leased  a  stone  quarry 
thereon  for  a  term  of  years,  conveyed  the  land,  reserving  the  use  of  the 
quarry  until  the  expiration  of  the  lease.  During  the  continuance  of  th& 
term,  the  lease  was  canceled  by  consent:  Held,  that  this  did  not  extin- 
guish the  reservation,  bat  that  it  would  continue  until  the  end  of  the 
term.    Famurn  v.  PUUi,  330. 

lOl  Breach  or  (Tondition  to  Pat  Grantor's  Debts. — ^Where  a  deed  is 
made  by  a  father  to  his  son,  in  consideration  of  a  covenant  on  the  part  of 
the  grantee  to  maintain  the  grantor  and  pay  his  debts,  on  condition  that 
if  be  fails  to  do  so  the  grantor  shall  have  a  right  of  re-entry,  the  grantee 
may  insist  on  having  the  justice  of  an  alleged  debt  of  the  grantor  estab- 
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liflhed  before  paying  it;  bat  if  he  lefuaes  to  pay  efter  it  hee  bees 
estftbliabed  by  a  board  of  arbitnion,  there  is  a  brmdi  of  the  eovenaat 
and  oondition  in  the  deed.    Jackmm  ▼.  Toffpmg^  615. 

11.  If  ths  O&aktsb  Reuxs  upoh  pAncDrr  of  the  debt  to  prewnt  a  Cor- 
f eitore  of  hi*  estate,  in  each  ceae,  he  most  prove  rach  payments    Id. 

12.  Gbahtob  has  Ajr  Elbctiok,  in  caae  of  non-payment  of  a  debt  eo  ertab- 
lishedy  either  to  inaiat  upon  the  forfeitnre^  or  to  waive  that  remedy  ontil 
an  attempt  has  been  made  to  enforce  payment  by  actioii.    /d. 

13.  Aptke  Judgickmt  oh  the  A^ahd,  which  remains  unsatisfied,  thegrantar 
may  bring  ejectment  to  enforce  the  forfeitoreu    Id. 

14.  Whkbs  the  Gbantex  kab  Ck>innEnD  the  premises  to  another,  an  aetioo 
to  enforce  the  f orfeitore  may  be  broo^t  against  the  latter,  who  merely 
represents  his  grantor.    Id. 

15.  Orahtok's  Hub  mat  Atail  Htmbki*?  ot  such  CoTxirAirr»  npon 
thereof,  after  his  anoestor's  death,  thoog^  he  be  not  expifsly 
Id. 

15.  Whkbs  Past  or  CoHBinoir  Pkbsokal  to  6&AintnL— Where  the 
dition  in  anch  case  is  that  the  grantor  may  re-enter  if  the  grantee 
leots  to  pay  the  debts  as  oovenanted,  and  soffsrs  the  grantor  to  be  pal 
to  ooat»  trouble,  and  expense,  the  latter  part  of  the  condition  im  p— rr*tf 
to  the  grantor;  and,  after  his  death,  neglect  to  pay  only  need  be  shown 
to  woriL  a  f orfeitore.    Id. 

17^  Obamkatigal  Snrai  or  Wobm^  in  oonstming  a  deed,  need  noi  be  ad* 
hered  to,  where  a  contrary  intent  is  apparent  from  the  whole  inatm* 
men!    Id. 

15.  *'Ahi>"  mat  bi  GomiBUXD  to  Miav  ''Ob,"  in  a  deed,  wfaare^  fma 
the  whole  instrament^  sooh  appears  to  have  been  the  intent  of  the 
grantor.    Id. 

19l  GBBimoATB  or  thb  Pnoor  or  a  Dbbd  by  a  sobseiibing  witness,  whioh 
states  that  the  identity  of  soch  witness  was  proved  to  the  satisfsction  of 
the  certifying  oflicer  by  a  witness  who  is  named,  withoat  saying  that  the 
latter  witness  was  known  to  the  officer,  is  sofficient  under  the  statota. 
Jackion  v.  Rdbory,  522. 

20l  CoNBTBUcnoN  or  Bbrbbvation  nr  Dbkd.  —  Where  a  conveyanoe  r»- 
serves  two  hundred  acres,  "to  be  taken  off  in  a  convenient^  compact 
form  from  the  south-west  comer  "  of  a  tracts  the  land  should  be  taken 
in  a  square,  unless  peculiarly  inconvenient  from  the  situation  of  the 
land,  and  should  be  bounded  by  the  south  and  west  boundaries  of  the 
larger  tract    Id. 

21.  To  CoMTXT  A  Chattxl  iBTBBiaT  a  sesl  is  unnecessary.  Bted  v.  Fan 
Otitrand,  529. 

See  AoBNor,  6;  Evidbkcb,  6;  Pbxvib;  BaodBnoHk 

DETINUE. 

SeeNBOOTIABLB  iKSTBUKBinn^  L 

DEVISEa 
See  Cbamfxbtt;  Lkoacibb;  Bbkaxhd: 


DISSEISIN. 
L  DxBBSZsiN  IK  Fact  divests  the  seisin  of  the  original  owner,  and  depri 
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bim  of  all  right  in  relation  to  the  land,  except  the  rig^t  of  entry  and  of 
property,  whioh  may  be  farther  reduced  to  a  mere  right  of  action,  and 
displaces  all  estates  depending  on  the  original  seisin.  Variek  ▼.  Jack- 
son^ 571. 
2.  DissxisiN  B7  RcLATiov  is  where  the  owner  elects  to  consider  himself  dis- 
seised for  the  sake  of  the  remedy  by  novel  disseiain.    Id. 

8.  DissBisiN  IN  Fact  exists  only  where  there  is  a  wrongful  entry  by  one 
claiming  the  freehold  and  an  actual  ouster  of  the  true  owner,  or  some  act 
tantamount  thereto,  as  by  a  common  law  conveyance  with  livery  of 
seisin  by  one  actually  seised  of  an  estate  of  freehold,  or  in  lawful  pos- 
session representing  the  freeholder,  or  by  a  common  reoovery  and  ]udg* 
ment  for  the  freehold,  with  actual  liveiy  of  seisin  by  the  exeoutiQa,  or 
by  levying  a  fine.     Id, 

4.  Oklt  6ba»to&*8  Riohts  abe  Divbstsd  by  GomrETANGB  whioh  is  not 

a  oommon  law  conveyance  with  livery  of  seisin.     2d, 

5.  HoLDmo  ovxB  OF  A  Xbnant  tor  Lam,  after  his  estate  is  determined, 

under  a  claim  of  the  fee,  is  not  a  disseisin  of  the  true  owner.    Id» 
d.  MxBB  ADYEBsa  P08U88IOK,  not  amounting  to  a  diiswisin,  does  nod  pra* 
vent  the  owner  from  devising.    Id, 

DIVORC& 

DiTOBon  HAToro  BEEN  Gbabtxd  bt  the  Gxhxeal  AtfBMBLT  from  tilt 
eariiest  times,  can  now  be  viewed  in  no  other  light  than  as  a  vegnlar  «■» 
CKoise  of  Isipslative  power.    Orons  v.  MtgkmUt  237* 

See  Alxmobt. 

DOVEa 
See  Ahiiiau  Fbbjb  Natdba 

DOWER. 

L  Whee  Win  i^AiMtgn  ov.— A  wife  who  elopes  from  her  husband  and 
lives  in  adultery,  is  barred  of  her  dower;  and  if  she  is  compelled  to 
leave  her  husband,  but  refuses  to  return  when  he  offers  to  take  her  back, 
and  she  afterwards  lives  in  adultery,  she  is  barred  of  dower.  Bell  v. 
.yea/y,  680. 

S.  The  Fact  ov  Adui/febt  mat  be  Tbied  on  the  widow's  application  for 
dower.    Id, 

DURESS. 

OOHTBAOT,  WHEir  Ayoidxd  ON  Gbounb  OF.— It  is  only  in  cases  where  the 
arrest  is  made  without  sufficient  cause,  or  lawful  authority,  or  where  an 
improper  use  has  been  made  of  it,  and  an  advantage  gained  thereby, 
that  a  party  can  avoid  his  contract  on  the  ground  of  duress.  M^tk  v. 
AikiMon,  653. 

EASEMENTS. 

1.  Whebb  the  Wat  Co]acoin.T  Used  is  Closed  by  the  act  of  the  owner  of 
the  land,  the  way  not  being  limited  or  defined,  the  one  having  the  ease- 
ment may  pass  to  and  fro  in  the  manner  least  prejudicial  to  the  owner. 
Fanwm  v.  PlaU,  390. 
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2.  A  TuBHFiXB  CoBPORATiOH  may  make  any  nse  of  ihe  land  on  wliieh  it  haa 
an  easement,  necessary  for  the  enjoyment  of  its  firanduBe.  It  may, 
therefore,  erect  a  house  for  its  toll-gatherer,  cnt  down  trees,  and  dig  a 
oeUar  and  well  for  the  accommodation  of  the  hoose,  on  land  over  which 
the  tompike  rons,  without  being  liable  in  trespass  to  the  owner  of  tbs 
laud.     Tucker  v.  Tower,  350. 

SL  Biobt  of  Wat  by  Pubsosiftion.— ^To  establiah  a  right  of  way  bj  pra- 
soription,  the  nse  must  be  shown  to  have  been  adTefse  to  the  owner  of 
the  land.    Bowkmd  ▼.  Woffe,  651. 

EJECTMENT. 
SeeBiKDe,  13. 

EQUITY. 

1.  Ck>nBT  ov  EQunfr  oak  vot  Set  Asms  a  oommon  law  JQdgBMBt  hf 

deoraeinga  new  trial  peremptorily;  bat  npon  it  being  determined  that  a 
new  trial  is  proper,  the  way  to  enforoe  its  decree  is  by  operatiBg  upon 
the  person  of  the  defendant  by  attaohment,  sequestration,  and  the  lika 
HutUv.  Boyier,  116. 

2.  JuDQMKNT  AT  Law  havino  beut  Satestibd,  eqoity  has  no  power  to 

compel  the  amonnt  paid  to  be  refunded.  A  Judgment  remaining  nnre- 
▼ersed  or  unaffected  by  a  new  trial,  secures  to  the  creditor  the  money 
collected  thereon,  and  he  can  not  be  compelled  to  refund  the  same^  unless 
obtained  fraudulently.    Id. 

3.  Equttt  mat  Dersct  a  New  Trial  in  an  action  at  law,  where  the  oommoa 

law  judge  would,  but  sufficient  reason  must  be  alleged  and  prored  why 
the  application  is  not  made  to  the  latter,  and  absence  on  priTate  busi- 
ness is  not  sufficient.    Id, 

ii  A  CouBT  OF  Equttt  has  thb  Powxb,  and  will  make  oTery  possibls 
effort  within  the  range  aUowed  by  the  statute  of  frauds,  to  heal  the  in* 
iinnitiea  of  defective  contracts  of  every  description  that  can  be  saao- 
tioned  by  the  law.    Aldridge  ▼.  Weems,  250. 

5ii  Equaxjtt  among  Cbbditobs  is  equity.    De  La  Vergne  ▼•  Ihertmm^  41L 

6i  Fund  not  Distributxd  wherb  all  Pabties  not  befobb  the  Goubt. — 
A  fond  in  court  will  not  be  distributed  where  all  the  parties  interestsd 
are  not  before  the  court;  but  the  right  of  the  parties  before  the  ooort^  am 
between  themselves,  may  be  decided,  if  they  so  wish,  without  prejudice 
to  the  claims  of  persons  interested  who  were  not  made  parties.    Id, 

7.  Bill  Reachino  Debtor's  Equttablb  Estate. — ^After  a  return  of  hia  exe- 
cution unsatisfied,  a  creditor  may  reach  his  debtor's  equitable  estate^ 
either  by  filing  a  bill  in  his  own  name,  or  in  behalf  of  himself  and  all 
other  creditors  in  a  like  situation  who  may  choose  to  come  in  under  the 
decree,  or  by  joining  in  a  suit  with  such  other  creditors.  Edmuttm  v. 
Ljfde,  i54 

3.  Ckedxtob  Obtains  a  Spbgifig  Lien  on  the  equitaUe  estate  of  the  debtor 
in  such  a  case,  not  by  the  return  of  hia  execution  nnsatiafied,  hot  hj 
commencing  his  suit  afterwards.    Id, 

0.  Subsequent  Assignment  by  the  debtor  does  not  divest  the  lien  ao  ao- 
quired.    Id. 

10.  Fraudulent  Absionee  must  be  a  Pabtt,  When. — ^Wheie  a  debtor 
has  fraudulently  assigned  property,  so  that  he  has  no  legal  or  equitabla 
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okim  agumt  the  Mngnee,  the  latter  mmt  be  made  a  party  to  the  suit 
to  reach  each  property.    Id, 

IL  AflSiomn  vked  kot  bb  ▲  Pasxt,  Whbb.— A  legal  or  equitable  interest 
retained  by  the  debtor  in  auch  a  oaae,  may  be  tranaferred  to  the  oom« 
plainant  or  to  a  reoeiver  under  the  decree  of  the  ooart»  and  the  aiaig;nee 
need  not  be  a  party.    Id. 

IS.  Wbat  Fbopebit  iCAT  BS  SoLD  UNDBB  Bbgbjeb. — ^EToiy  apedea  of  prop- 
erty of  a  debtor,  including  debta,  choeea  in  action,  and  equitable  righta, 
may  be  reached  and  aold  under  a  decree  of  thia  conrti  and  the  purohaaer 
will  be  protected.    Id. 

8ee  Anx4LB»  6;  Billb  ov  Pbaob;  Ezboutobs  and  AMnmBnuxoia^  0b  % 

7;  JuDOMBinM,  22,  24^  28,  26. 

EBBOBS. 
See  Atpbaub. 

JBBfTATES  OF  DECEASED  PEB80NS. 
!•  A  SaoovD  Obdbb  of  Salb  of  real  estate  may  be  made  by  the  orphanaf 

court,  when  the  estate  aold  under  the  first  order  proved  to  be  insufficient 

to  pay  all  the  debts  of  the  estate.    Liddel  ▼.  Me  Vkhar,  869. 
S.  Obdbb  ov  Salb  of  real  estate  may  be  made  to  pay  money  advanced  by 

the  administrator,  in  good  faith,  for  the  payment  of  the  debts  of  the 

estate.    Id. 

5.  Tdcb  wiTHisr  WHICH  Obdbb  bob  Salb  of  real  estate  must  be  applied  for 

by  the  administrator  is  not  fixed  by  Uw;  it  is  left  to  the  discretion  of 
the  orphans'  court,  and  is  to  be  determined  by  the  circumstances  of  the 
particular  caae.    Id. 
4.  QuBsnov  ov  Titlb  to  real  estate  can  not  be  passed  upon  by  orphans* 
court.    Id. 

6.  BiQBT  or  TRB  Hbxbs  to  thb  Lahd  is  as  absolute  as  that  of  their  an- 

oestor»  until  divested  by  a  sale  by  the  administrator^  under  an  order  of 
the  orphana'  court    MeCoy  v.  SeoU^  640. 

ESTOPPEL. 

1.  Onb  IB  Bbtoffbd  to  Plbad  a  Pbbscbipxivb  Bight  to  flow  land  to  a 

complainant  under  the  atatute  for  an  increase  of  damage  resulting  from 
such  flowing,  the  yearly  dama^  having  been  ascertained  in  a  prior 
action,  and  the  defendant  ordered  to  pay  the  aame.  Adam»  v.  Pearmm^ 
290. 

2.  Thb  Dbfbndaitt  n  Estoppbd  to  Plbad  that  the  plaintiff  haa  austained 

no  damage  or  no  increased  damage  since  the  former  judgment,  as  that  is 
a  question  for  the  jury.  Id. 
Sb  Thb  Silbncb  of  thb  Owkbb  of  Land,  in  regard  to  injury  which  he 
suffers  from  a  dam  on  the  land  of  another  about  to  be  purchased  by  a 
third  person,  is  not  such  a  conceslment  as  will  deprive  him  of  his  right 
of  action  against  such  third  person  for  injury  received  subsequent  to  the 
purbhaae;  the  injury  likely  to  be  occasioned  by  a  continuance  of  the  dam 
being  self-evident.    Alexander  v.  Kerr,  616.  * 

See  Tbusib,  3. 
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KVIDENCK 

L  OonnT  GuBxIi  CuLiifiCAXB  ai  tlie  etmatf  m.  whkh  Hm 

dsle  of  tfat  deed,  hot  Boi  at  tfat  datoo£  ite  raoQid,  is 

tiestunaswmaiitlioRKtfaedeed  tolwMedMevidcMsof  tiOiL    Oer. 

rimm  r.  Hajfdcmf  7QL 
S.  OofUK^s  Nonci^  xz  omciOb  the  flneteatioM  aad 

TiMda  ▼.  ^opteM^  92. 
S.  Rbochkd  ur  a«  Acnov  can  aoi  be  and  agnek  a  paity,  wliaa  it 

thai  if  such  party  had  been  anooearfiil  he  eoald  noi  hava  vaed  tha  «aa 

to  defend  himaalf.    FUzkmgk  ▼.  OvyAoa,  U9L 
4  TnmiovT  of  Wmnaa  who,  ibom  IvuyvatnvcTy  was  vov  Swobs,  be- 
fore teatifyiiig  in  the  caoae,  ia  wfaoBy  iilegd  aad  inadniiaBble  in  evidaaeab 

althoegh  tiie  witneee,  at  the  time  of  giving  aodi  tgalimony,  believed  that 

ha  had  been  doly  awora.     Hawkt  t.  Baker^  19L 
&  VsBDiCT  Rbtdksxd  UFOV  flnCH  TnmiOHT  win  be  aet  aaidflL    /dL 
tf.  Fabol  EmmrcB  ov  Usaob  ia  admiewWe  to  ezplftn  the  tanna  of  a  deed. 

Farrar  t.  SiadepoUf  20L 
7.  Whkbs  thb  ETID0GB  IS  CovnuDicxoBTy  it  ia  the  mqneotaanahle  and 

exolnaive  ri|^t  of  the  joiy  to  detennine  the  fMtBL    /\iMaen  t.  DmmA^ 

213. 
&  Tbm  DaoLABATiovB  OP  Qvx  WHO  IS  A  GoMPBTBHT  Wxcms  aie 

siUe  to  chaige  another.    Baker  ▼.  Brigg$y  31L 
••  DnoLARAnoHS  OF  (hn  I«TXEaRnED  in  land  onder  a  written 

not  adnuaeiUe^  eonoeniiqg  the  terma  of  aooh  agreement,  withont  eii- 

denoe  of  the  loae  of  the  inefeniment    BoipUom  t.  iKeet,  328. 
1€l  Matrb  of  JomncAiioir  on  Ezcots  m  Acnoir  of  TBBTAai  for  break* 

ing  and  entering  phuntiff's  houae  can  not  be  given  in  evidenoe  vnder  the 

plea  of  not  guilty.    Snch  matter  mnet  be  apeeially  pleaded.    Careen  t. 

11.  Paxol  Etidbici  of  BaoLABATiOH,  WHBT  AmmBiBUL— Where  an  eoBeo- 
tttor  brings  eait  to  recover  rent  from  a  person  who  was  in  poaaeasian  for 
a  nnmber  of  years,  parol  evidence  of  the  teetator'a  declantioiis  thai  ansh 
person  was  to  pay  no  rent,  ia  admissible.    Co»  v.  Babrd^  388. 

ISL  Pabol  EnnEifCB  n  nor  Ai»MT«gfBf.B  to  contradict,  alter,  or  vary  a  writ- 
ten instmment,  bat  snch  evidence  is  admissible  to  show  thai  smdi  wiii- 
ten  instrament  never  had  an  existence.    Perrine  v.  CAeesemon,  388L 

13.  DiCLABATiONS  OP  AoENT  AS  EviDBNcs. — In  an  action  agsinsi  a  vendor 
for  the  sale  of  a  sparions  article  of  merchandise,  declarations  of  the  agent 
who  effected  the  sale,  made  sabaeqnently  to  other  porohasen  of  portions 
of  the  same  lot  of  merchandise,  are  competent  evidence.  Weiak  v. 
CarUr^  473. 

14.  Sheripp's  Dbkd  is  LfAOMZSsiBLB  as  evidence  of  title  withont  proof  of  the 
Judgment  and  execntion.     Buck  v.  Aikin,  63a. 

15.  Ma8tbb*s  Tbstdcont  that  a  Voyage  was  Faib  ahs  Lawful,  and  thai 
the  vessel  was  not  engaged  in  illicit  trade,  states  a  matter  of  fact  and 
not  of  law.  Per  Walworth,  Ch.,  and  Spencer,  senator.  Oeean  Ins.  Cow 
V.  FranciSf  549. 

16L  Gbveral  Etidxncb  9P  thx.  Truth  op  a  Wabbaxtt  op  Xbutbautt 
throws  the  burden  upon  the  other  party  to  falsify  the  warranty.  Ptr 
Walworth,  Ch.,  and  Spencer,  senator.     Id, 
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17.  Pabol  Fftoov  ov  thb  CoKtExrs  ov  ▲  Pafib,  alleged  to  be  loet»  ii 

able  where  the  evidence  warrants  a  reaaonable  premmption  that  it  waa 
deposited  with  an  offioer  of  the  oonrt»  and  he  testifies  that  after  careful 
'  and  diligent  search  he  can  not  find  it.    Per  Walworth,  Ch.    JdL 

18l  Law  ov  NAnoKS  is  Judioxallt  NonosD  hj  the  oonrts  of  all  dTibxed 
eonntriet.    Per  Walworth,  Ch.    Id. 

19.  FoBSiON  MujfiaiPAL  Laws  must  bx  F1u>txd  like  other  facts.  Per  Wal* 
worth,  Ch.    Id, 

SO  ExcKFTioMS  TO  Intbbbooatobiss,  annexed  to  a  commission  to  take  testi- 
mony, may  be  taken  at  the  triaL    Per  Spenoer,  senator.     Id, 

21.  FARTr  Elioximo  to  Call  a  Wmrvss  who  is  LrmuBSTKD  Aptxbsblt  ta 
him,  for  examination  upon  a  particular  point,  admits  his  credibility,  and 
the  other  party  may  examine  him  generally.     Varkh  ▼.  Jadomm^  fi71. 

82.  EvzDKzrcB  that  as  Invintion  was  Usbliss,  and  of  no  value,  can  not  be 
given  under  the  general  issue  plei^ed  to  an  action  on  a  promissory  note 
given  for  a  certain  patent  right  of  the  payee.     WUUaimM  v.  Hiek$,  693. 

2Ste  Ox  THB  TuAL  ov  AS  iNDumcsNT  lOB  AX  AsBAULT,  the  defendant  can  not 
give  evidence,  in  mitigation  of  the  fine,  that  the  prosecutor  was  on  bad 
terms  with  him,  and  had  on  days  previous  to  the  assault  used  provoking 
and  abusive  language  of  and  to  him.    RawUnfft  v.  Commoinoea^  757. 

8ee  I>BXDfl^  6;  LmuBAXOB,  Fibb,  2;  JxTDOioom^  16^  17.  18^  10;  B3ffLByix» 

5;  Wills. 

EXCEFTIONa 
Bee  Appxalsi  7« 

EXECCmOKS. 

L  PosBBBBiox,  BOW  Qbtaixxd.— A  sale  of  land  by  JL/a.  does  »ol»  like  th* 
execution  of  a  kab.  fa.,  transfer  the  actual  possession.  It  only  gives  the 
right  to  acquire  the  debtor's  possession,  and  if  the  latter  or  a  stranger  ia 
in  possession  when  the  land  is  sold  under  Ji  /a.,  neither  the  sheriff  nor 
court  on  motion  can  give  the  purchaser  possession,  but  he  must  obtain 
the  same  by  ejectment.    Morton  v.  Sanders,  128. 

%  BxpLKvnr  IS  A  Rbmxdt  CoxxTBNsiVB  with  trespass  ds  ftonif  cuporto««,  and 
lies  against  an  o£Soer  by  a  stranger  to  an  execution,  whose  property  has 
been  seised  under  color  of  process.    Philips  v.  Harries^  166. 

S.  Bbixndamt  in  Exxgotiox  is  guilty  of  a  contempt  of  court,  if  he  institutes 
an  action  of  replevin  to  recover  property  levied  on  by  virtue  of  the  writ. 
Id, 

4.  FiNDixa  ov  A  Jubt  AOADfST  A  Cladcaxt,  on  trial  of  right  to  property, 

exempts  the  o£Scer  levying  on  the  same  from  liability  for  the  value 
thereof,  but  does  not  exempt  him  from  an  action  by  the  real  owner  for 
wrongful  taking  and  detention  or  abuse  of  property  before  sale.    Id, 

5.  Salb  Mads  undeb  Lxtt  ox  Pbopbbtt  not  belonging  to  the  defendant  in 

execution,  confers  no  right  on  the  purchaser.  Ballio  v.  Poiasei,  185. 
6b  Whxbb  a  Subsequent  Attaching  Crxditob  Acts  as  Auctionxxb  at  the 
sale  of  the  premises  levied  upon  under  a  prior  execution,  and  does  not 
discloee  that  he  has  levied  on  the  same  premises,  and  the  officer's  retam 
stated  that  he  had  advertised  the  place  of  sale,  which  was  not  true,  the 
attaching  creditor  having  obtained  judgment,  may  maintain  an  action 
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«bedMtiffteaiUM 
Md  ntemfe,  tkaft  bog 
WkUakerT.  Smmaer,  29S. 
%  The  AuonovBBB  at  am  Bunonov  Sau  is  Boi  boaad  to 

ttwrt  ia  the  prfiitw  imdflr  hk  •tteohaMBlb    /dL 
1L  Am  OmoE's  Bbtcxs  n  CoMCumrrm  on  aU  qvertioM  that 
tmettk  the  endttor  and  dabtor,  aad  aU  ptnoni  Hatnri^ 
them.     Id. 
%,  WBSBSiHBOwviEorCBAnKLi  MzzviHBivitb  liioa 
that  they  oan  sot  be  diatiiinidMdf  a&  "^"—  will  not  b 
paai  te  iftM^hing  them  aa  ttie  lymwiiy  of  tkat  oib«. 
ler,  34a 

10.  Baiol— Batif  theolBoer8oUa»alteraoCiee  aadadeBHHidloriedeliTafy, 
he  will  be  liable  for  conyenioiL    /dL 

11.  fiAiOL— Iftheownerezhibitato.theofllevabillofaaleofaitiQlBamijDad 
with  otheis  of  the  aame  kind*  ao  aa  to  be  iwliatingnkhahliH  the 
will  be  Joatified  if  he  aolooti  and  gives  the  Isaat  valoable  aitablaa 
spondiog  with  the  bill  of  sale.    Id. 

12.  JuDOKiin^BiDnoB  XAT  Boost  io  KgiTirr,  Wmni.— A  jadgnMBt- 
creditor,  having  prooeeded  to  ezecatioii,  may  leaort  to  eqaity  to  rsaeh 
iwoperty  not  in  itself  liaUe  to  ezeention.    Camdier  ▼.  PeUUf  ML 

13.  LfjONcnov  AOAnrar  tem  Dotiob's  Dnpoaoro  ov  hb  Fbopkbtt  liea  im 
each  a  oasop  after  the  retom  of  the  ezeention  unsatisfied.     Id, 

14  Equitablb  BBLOor  AaAiMSt  QanBUonov  io  Ezaoonoir.— A  creditor 
having  obtained  a  specific  lien  on  property  subject  to  ezecntioo,  hj  isan- 
ing  hii  ezecation,  may  file  a  bill  here  to  remove  a  frandnlent  ofaatmetiooi 
to  the  sale.     Beek  v.  Burdeti^  436. 

16,  Fbopkbtt  not  Subjbct  to  Ezbodtion  at  Law  oan  be  reached  ia  eqnity 
only  by  the  creditor's  showing  that  his  legal  remedies  are  erhansted  by 
an  aotoal  retam  of  his  ezecation  nnsatisfied.    Id, 

Ig.  Bill  Filed  bdobb  thb  Actval  Rbtobm  of  the  execution,  in  sooh  a  case, 
is  premature.    Id, 

17.  Sracino  Lixir  ok  Pbofebtt  hot  Liablb  to  Exaoimov  ia  not  obtained 
by  the  issuing  or  retnm  of  an  ezecation,  bnt  only  by  filing  a  bill  in  eqnity 
after  the  execation  is  retamed  unsatisfied.    Id. 

18l  a  Shbritt  HAvnro  an  Exncution  against  a  defendant  can  not  diachaige 
the  latter  from  liability  to  the  plaintiff,  by  giving  to  the  defendant  a  re- 
ceipt for  the  amount  of  the  judgment  in  consideration  of  the  settlement 
of  a  private  indebtedness  due  from  the  sheriff  to  the  defendant.  Jfifas 
V.  liiehwine,  639. 

19.  Riobts  of  Sxnior  Exbcution  Cbsditobs— iNDncNnrTo  Shxbivt.— Tbe 
rights  of  a  senior  execution-creditor  will  not  be  postponed  to  those  of  a 
junior  execution-creditor,  because  the  latter  gave  an  indemnity  to  the 
sheri£^  which  the  former  refused  to  give;  a  plaintiff  in  execution  ia  not 
bound  to  give  indemnity  to  the  sheriff,  although  the  defendant's  title  to 
the  goods  levied  on  is  contested  by  third  persona.  Adair  v.  ifc2>aaie<^ 
664. 

tOi  Dbjvbbino  EzxcunoN  to  anotrxb  OniosB.^-Whers  a  sheriff  receivea 
an  execation  to  levy  and  return  according  to  law,  and  without  the  orsd* 
iter's  consent  delivers  the  same  to  a  deputy,  and  informa  the  debtor  that 
the  writ  ia  out  against  him,  who,  in  consequence  of  the  information 
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rnnMk  the  Mnrioe  of  the  writ»  sooh  officer  li  liable  in  damagei  for  iio% 
nrmig  And  retoraing  tho  writ    /jAam  ▼.  JSggkdon,  714. 

SL  inoL — ^Wbeiher  the  iheriff  performed  the  eerrioe  himself,  or  proonred  it 
to  be  done  by  another  officer,  to  whom  it  waa  directed,  would  be  of  no 
importance;  for  if  performed  by  any  one  in  the  manner  required  by  law, 
and  without  prejudice  to  the  plaintifl^  it  would  be  a  complete  answer  t» 
the  action.    Id, 

SSL  Ii»M— In  ak  AoTKm  Aoinrsr  trs  OmoiB  for  failing  to  serre  and  return 
the  writ,  the  creditor  may  show,  without  any  allegation  to  that  effect  in 
his  declaration,  that  the  execution  failed  of  service,  that  he  haa  sustained 
dauMge  by  reason  of  the  defendants  not  retaining  the  execution  in  his 
hands*  or  in  consequence  of  some  act  or  omission  of  duty  in  regard  to  it^ 
for  which  he  would  haTo  been  liable  if  he  had  retained  it.    Id, 

S8.  EzxMFT  VBOM  Attachmxht  avd  EnxounoH  are  butter  made  from  the 
debtor's  only  cow,  and  a  time-piece.    LeavUi  v.  ifsleoj^  718L 

21  Gbowino  Cbop& — Ab  between  the  mortgagee  of  land,  who  purchases  aft 
the  foreclosure  sale^  and  execution  creditora  of  the  mortgagor,  in  posssa 
aion,  the  former  is  entitled  to  the  growing  cropa.    Orew§  r,  PmdleUm^ 
750. 

S8.  Av  In JUKonov  Lm  to  protect  the  interest  of  a  puichaser  at  a  forsdoa* 
ure  sale  before  it  has  been  confirmed,  aa  against  the  execution  sued  out 
by  the  creditors  of  the  mortgagor.    Id, 
See  Equttt,  8, 12;  Fraud,  6;  Fraudttudit  GoNyxTANOu^  8;  8HXBiin^  1. 

EXECUTORS  AKD  ADMINISTRATORS. 

L  A2»fDnBTRAT0&  MAT  PuBCHAax  AT  HIS  OWN  Sali,  and  the  same  is  not  per 
je  void,  but  it  is  prima  facie  valid,  it  appearing  that  the  sale  was  publia 
and  that  there  had  been  no  unfairness  in  the  same.    Braiman  ▼.  OUver, 

87. 
S.  Sale  or  Land  in  Anoihbb  Stats,  without  an  order  of  coort,  will  not  be 

held  inTalid,  it  not  appearing  that  such  order  was  required  by  the  laws 

of  the  state  where  the  sale  was  made.    Id. 
Sb  Adionibtratrix  Marrtino  ths  Oblioor  in  a  Bond  payable  to  her,  in 

her  vepreeentative  capacity,  does  not  thereby  extinguish  the  debt,  but 

merely  suspends  the  right  of  action  during  coverture  and  while  she  con* 

tinues  administratrix.    King  v.  Oreeiif  46. 
ii  Bond,  Patablr  to  an  Adionibtratdr  aa  such,  is  assets  in  the  hands  of  aa 

administrator  de  boma  non.    Id, 
A.  An  Adunistrator^s  Rrkxdt  n  in  EQmTT  where,  having  been  compelled 

to  pay  a  debt  of  his  decedent  of  which  he  was  not  aware  when  he  dis- 
tributed the  eetate,  he  seeks  to  recover  from  the  distributee  the  amount 

of  such  debt.     Turner  v.  Sgerton,  235. 
8b  Thi  Rxmxdt  aoainst  an  Exsoutor  who  sells  the  right  of  redemption  in 

lands  devised  subject  to  a  mortgage,  instead  of  redeeming,  aa  directed 

by  the  testator,  is  not  by  a  bill  in  equity,  at  the  suit  of  the  devisee,  but 

at  law  for  damages.    Jemdeon  v.  Hapgood,  258. 
7*  Idbm. — ^Bnt  if  the  executor  sells  to  himself  through  the  medium  of  «r 

agent,  the  bill  will  lie.    Id, 
8.  BnouTORS  HAYS  NO  Power  to  RRPmf  MoRraAan  out  of  the  state  m 

which  they  are  appointed.    Haoene  v.  FoeUr^  353. 
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i.  CoKBacxnm  €v  Hkakx  u 

mtmhtmhfndMkmhmn 

dMitahofnagiDadetotiie  ooorty  the  onriwinn  maj  b>  wiiniliBJ 

mwtBfru  cotreotod  m  hk  — twnqiMint  or  final  aueuimU    IMUL 

Vkiar,Z69. 
IOl  Ixshb  €V  Aooouxt  IV  OBrBABS*  OoosT  may  ba 

temiw    /i. 
IL  QsnunT  ComBT  mat  kujom 

vaoeedbj  him,  in  good  fattli.  to  tha 

wate  haoafictal  to  tba  eateto.    Id. 
VL  Whxrb  trb  ADmnsKBAioft  has  8«j>  yhb  Part  ov  thb  BbaIi  Srask 

to  whieh  ha  waa  entiUed  as  ona  of  tha  heu%  the  ofphaM*  eonri  alwald 

not  Older  the  part  ao  oooreyed  bj  him  to  ha  aold  lor  pajmaat  of  a  debt 

doe  to  him  for  advaacea  made  to  the  catale.    Id. 
UL  ExFSims  OF  Jddob  cajt  vor  bb  Aixowkd  it  QsnunT  Comnv  bajoad 

what  the  atatnto  allova;  bat  the  ooort  maj  aDov  inaaouablti  eoanaal 

feea.    Id. 
14.  BsLiAnoFAl>KRBrTwoAiiifiBiBiKAioB8,agmnBtthewinof  atiuid, 

IB  valid.     Murray  ▼.  EkOehfcrd^  537. 
1&  ExxccTOBS  An>  ADMnnsnukioBfl  Staxb  ov  thk  Same  GBOun^  vitk 

reapect  to  their  reapoDsibUitieap  iighta»  aad  powen.    Id, 
16b  Whxbs  Onx  CoLLimss  with  ah  Etbcdtor  to  prodaoe  a  deva^awi^  pacw 

tiea  intereatod  in  the  eatato  niay  paxsoe  pmperiy  into  hia  haada.    Id. 

17.  CoiXUnON  18  AKT  ISTEBXXDDLIHO  WITH  THB  EZBCDTOB  or  the 

whereby  the  ezecotor  ia  gnilty  of  »  violation  of  dnty.    Id. 

IS.  WhBBB  OnB  ThIBD  OF  THB  DUTRDUTBBS  OmMB  A  BbLBABB  or 

miae  of  »  debt  by  theadministraton^  hot  nofrand  or  cxJlnainn  ia  ahowB» 

aoch  release  will  not  be  aet  aaide.    Id. 
19l  Adkdiibtbator's  Salb  of  Bbal  BnAnL^An  adminiatrator^a  aale  of  the 

real  eatato  of  a  decedent  ia  void  wnlnaa  made  by  virtoe  of  an  order  of 

eonrt;  and  the  eodatenoe  of  aoch  an  order  moat  appear  aa  a  matter  of 

record,  and  can  not  be  proven  in  any  otiier  way.    Qqf&rtk  v.  LomgwoHk^ 

588. 
90.  BoHD  OF  Obuoob  who  Bboombs  ADifnfiBiBATOB  OF  THB  Qbuobb  ia 

thereby  aospendedy  and  the  debt  beoomea  aaseta  in  hia  handa  aa  adminia- 

trator.    Bigelcw  v.  Bigdow^  591. 
21«  BnoovBRT  OF  Will  and  AFFonmoEirT  of  Exbcotob  repeal  grant  of 

administration,  bnt  do  not  avoid  all  mesne  acta.    Id. 
72.  Ah  ADMnriSTBATOB  cak  not  Bsoovbb  back  Mohbt  which  he  baa  paid  to 

a  creditor  of  his  iateatato,  on  acooimt  of  a  just  debt,  where  a  deficiency 

snbseqnently  arises,  not  attribatable  to  accidental  fsilnre  of  ssaits. 

Carton  v.  McFariand,  627. 
28b  Av  Adionistbatob  Holds  tbb  Bbhtb  and  profita  of  the  real  eatato  of 

hia  inteatate,  as  trustee  for  the  heirs,  not  for  the  creditors.    JfeCey  v. 

ScoU,  640. 
24b  Bbcrbb  of  Obdinabt,  RsQUisiTBa  of. — ^A  decree  of  the  ordinary,  whii^ 

adjusts  the  accounts  of  an  admioistiator  and  determinea  the  amount  doob 

is  sufficient^  without  ordering  such  amount  to  be  paid.    Lpka  v.  MiOlmrt^ 

648. 
26.  ExTBNT  OF  Obdikabt's  JuBiSDicnoN. — The  ordinary  has  anthority 
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merely  to  eetile  aoQOPSit<5,  hnt  hv  no  power  to  compel  payment  of  the 

Amoiint  fonnd  due.     IcL 
*!6.  Thx  Ck>UBTB  OF  L4W  vwL  J^&r  Entmbtaut  Action  on  ADKiNiamtATioN 

Bond  nntil  the  state  of  the  "Mcomit  ia  aacertained  by  decree  of  the  ordi- 
nary.   Id, 
t7.  AoQuisscENCx  IN  Bfjcre^  ojt  Obdinakt  Sbttuno  Account  of  admin- 

latrator  warrants  tbo  pr'isumption  that  all  matters  properly  cognizable 

before  him,  were  there  adjusted  and  settled.    Id, 
fS,  Adionistbator  Db  Bonis  Non  can  not  maintain  an  action  for  the  price 

of  goods  of  the  intestate  sold  by  the  first  administrator.    Hau  ▼.  SuUon^ 

660. 
29.  Privitt. — ^There  is  no  privity  of  contract  between  the  debtor  of  the  first 

administrator  and  the  administrator  de  bonis  non.     Id, 
80i  All  Acts  or  Administbatob  Donb  in  dub  Coubsx  ov  Adionibtbation 

are  valid  and  binding  upon  the  estate,  though  his  letters  be  afterwards 

revoked,  and  though  the  administration  had  been  obtained  by  fraadu- 

lently  suppressing  a  will.     Foater  v.  Broum^  672. 

3L  Tbotxb  can  not  bb  Maintainbd  against  such  Administratob,  by  the 
executory  for  goods  of  the  testator  to  which  the  administrator  had  nfca* 
larly  acquired  title  during  the  continuance  of  his  administration;  the 
proper  course,  in  such  a  case,  is  to  compel  the  administrator  to  aooount. 
Id. 

tti  An  ADMiNiaTRATOR  SxLLiNO  THB  CHATTEL  ov  Anothbb,  as  part  of  his 
intestate's  estate,  and  applying  the  proceeds  in  payment  of  the  debts  of 
the  estate,  without  notice  of  the  rights  of  the  true  owner,  is  personally 
liable  in  trover  by  such  owner.    Newtmm  v.  Newnan,  7S9. 

See  EsTATXs  ov  Deceased  Persons,  2,  3,  6;  Lxasbb,  2. 

PACTORa 

1.  Whxeb  a  Del  Grbdbbb  Commission  is  paid  to  a  factor,  his  agreement 

to  guaranty  the  sales  may  be  proved  by  parol.    Swan  ▼.  Neamiih,  282. 

2.  The  Lien  of  a  Factor  is  a  Personal  Pbivileoe,  and  can  not  be  set 

up  by  a  third  person  as  a  defense  to  an  action  by  the  principal.    BoUy 
V.  ffugg^ord,  303. 

3.  Whebb  a  Factor  Sells  Personalty  of  his  principal,  and  subsequently 

takes  it  back  at  a  reduced  figure  on  account  of  a  defect,  and  charges  the 
same  to  his  principal,  the  latter  has  sufficient  property  therein  to  main- 
tain  trespass  against  one  who  takes  it  from  the  factor's  possession.  Id, 
4  Factor  can  not  Bind  bis  Principal  by  submitting  to  arbitration  a 
claim  for  damages  arising  out  of  an  alleged  breach  of  an  implied  war- 
ranty of  the  quality  of  the  thing  sold.    Camochan  v.  OotUd,  668. 

FALSE  IMPRISONMENT. 
See  Arrest. 

FEMES-COVERT. 
Cobhucts  of  Femes-covert  are  void.    Breekenridge  v.  Orm^,  7L 
See  EzECDTOBs  and  Administrators,  3;  Husband  and  Wife;  Infanct^  i. 
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L  PBonanrr  dt  m  Katvss  'Bebmoiml,  when  fitted  aad  pnpsnd  to  hm 
with  real  eitaie,  and  nnciwiiry  tor  its  hwnefidal  nae,  beeomes  a  pwi  of 
the  realty,  and,  if  cm  the  pramiaes  at  the  tune  of  the  oonveyaaeew  paaMS 
hj  deed  of  such  realty.    Farrar  ▼.  Siatkpole^  90L 

X  OovTBTAVGB  ov  Saw-miix  WITH  ArFUBTKVJJiCBB  conveya  the  mill-ehaiB^ 
d^gi  and  ban»  m  their  proper  places  in  the  mill  at  the  time  of  the  wa^ 
entioB  of  the  deed.    LL 

FOSEIOK  JUDQMENT8L 
8ee  JuDOi 


FOBGERY. 

An  alteration  of  the  date  of  an  otder  for  the  deUTory  of  goods,  made  bj 
the  dxmwer  with  fraodnlent  intent*  after  the  order  has  been  satisfied  and 
letnmed  to  him,  is  not  forgery.  People  ▼.  FUek^  477. 
%  Actual  PSBncTBAiioir  ov  ▲  Fraud  is  not  nseesssiy  to  oenetitnle  fotyij. 
jka  intent  to  deCraod  ii  enoogh,  if  the  not  tends  to  efleetoato  the  tand. 
Id. 

FRAUD. 

1.  Fraud  or  Mibtaxs  nr  ths  ExRcunov  of  a  written  oontnet  nay  he 
proved  by  parol,  but  soeh  fraud  or  mistake  shoald  be  alleged  in  the  btD, 
and  clearly  proved.    FiMach  ▼.  Wood^ford^  55. 

S.  BvxDBHCB  OF  A  DiTTERCKT  Coif  siDRRATiON  than  the  one  expreand  in  the 
writing;  is  not  safficient  evidence  of  frmod  or  mistake  to  avoid  a  oontnet 
There  most  be  some  substantive  fact  established  independent  of  the  con- 
sideration,  before  the  contract  will  be  set  aside.    Jd, 

%,  Fboov  of  Papkr  CovsmiBATiov  OF  A  NoTB  for  dollar%  does  not  per  si 
prove  a  mistake  or  f  rand.    Id, 

4.  CoNCBAUONT  OF  HIS  Iksoltxnct  bt  A  PpROfTASBB  of  goods,  who  dbtsins 
posseesion  withont  intending  to  pay  for  them,  is  s  fraud,  and  the  prop- 
erty does  not  pass.    Durrell  v.  Haley,  444. 

fi.  PuRCHASR  OF  60008  BT  AN  Insolvbnt,  with  a  view  to  subjecting  them  to 
an  execution  which  has  been  iisued  immediately  after  a  confession  of 
judgment  to  a  friend,  is  a  fraud,  and  the  execution  creditor  wiU  not  be 
permitted  to  hold  the  goods.    Id, 

See  BoBA  Fidb  PusoHASBBa^  1,  2, 5;  Plbadino  and  PRAonca^  17. 

FRAUDXTLENT  CX)NyEYANCBS. 

L  Fraudulbnt  Salb  of  Land.— The  conduct  of  parties  to  a  sale^  before  and 
after,  as  well  as  at  the  time  of  a  sale,  may  be  inquired  into  for  the  pur^ 
pose  of  ascertaining  whether  or  not  such  aale  was  5ofMi  JSd$m  Rtd»  v. 
Knigld,  184. 

%  Rbtbntioh  of  PoflSBsnoK  ON  Salb  of  Pbbbonaltt  renders  the  sale  invalid 
as  to  creditors.    Batchdder  v.  Carter,  707. 

Sb  Sbbbiff's  Salbs  on  Exbcution,  where  all  is  in  good  faith,  form  an  excep- 
tion to  this  rule.     But  an  auction  sale  by  a  sheriff  made  by  agreement 
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of  putiet  wiihoat  previona  adTertisement*  nor  under  •  legal  precept  ina> 
lanting  it»  ie  not  a  sheriff  lale  within  the  exception.    Id, 

See  AsaiONHBNT,  4,  5,  6. 

GABNISHMENT. 

Okm  ScmfONXD  A8  Tbursb,  who  was  Indxbtxd  to  thb  BxraHDAST  at  th» 
time  of  the  aenrioe  of  the  writ,  bat  who  is  obliged,  before  making  his  an* 
■wer,  to  pay  a  note  of  the  defendant's  on  whioh  snch  tnistee  was  in- 
dorser,  may  set  off  the  amount  of  sjich  note  against  the  debt  due  to  the- 
defendant  in  respect  to  which  he  is  smnmoned^  Bottan  Type  Co,y.  M<»^ 
timer,  2M.  I 

OEAirrs. 

Qmams  mat  bb  FftnumD  from  a  lapse  of  time,  and  gnenlly,  whatever 
will  toll  the  right  of  entry,  will  create  a  presamption  of  a  oonyeyaaoe  of 
the  legal  title.    FUdi/ugh  y.  Orogfian,  189. 

GROWING  CBOF& 
Bee  EziODTiom,  23, 24. 

GUABDIAN  AND  WABD.    . 

L  GvASDiAH  IN  SoGAOB. — ^^t  common  law,  where  lands  held  in  sooage  de- 
scended to  an  infant,  his  nearest  relative,  who  coold  not  poanUy  inheril^ 
the  lauds,  was  his  guardian  in  socage  until  the  age  of  fourteen,  and  until  >i 
the  selection  of  a  guardian  by  himself,  and  might  lawfully  receiTe-tbe-i^ 
rents  and  profits  of  the  land.     Combs  v.  JaekBon,  668. 

S.  Iv  THB  IiAin>8  i>ESCXKD£D  FBOM  THB  Patebnal  sids^  the  mother  or  nezt'-<^- 
of  kin  on  the  maternal  side  was  the  guardian;  if  from  the  maternal  side^ .. 
the  father  or  next  of  kin  on  the  paternal  side  was  the  guardian.    IBl' 

5.  As  TO  LA2n>s  AoQUiBED  BY  PuBCHASB,  there  could  be  no  guardianship  fr^ 

socage.    liL 

4.  Lands  Granted  by  T^B  Pboflb  or  New  York  sdtcb  Jul74,  1776,  are  de» 

dared  by  statute  to  be  allodial  and  not  feudal,  and  there  can  be  no  guard* 
ianship  in  socage  with  respect  to  them.  Id. 
fc  Father  was  Guardian  by  Nature  to  his  heir  apparent,  until  his  majority, 
at  common  law,  where  there  was  no  guardian  in  socage;  but  his  guardian- 
ship extended  only  to  the  person,  and  gave  him  no  control  over  the  prop- 
erty  of  the  infant    Jd, 

6.  Under  our  Statute  the  Father  is  Guardian  by  Nature  of  the  persona 

of  all  his  children,  all  of  them  being  heirs  apparent,  and  with  respbct  to 
socage  lands  granted  before  the  revolution,  and  descending  from  the 
matexnal  side,  he  is  their  guardian  in  socage  as  at  common  law.    Id, 

HUSBAND  AND  WIFE. 

1.  Cbosbs  in  Action,  which  belonged  to  a  woman  prior  to  her  marriage,  or 
accrued  to  her  during  her  coverture,  survive  to  her  if  she  survive  the 
husband,  unless  reduced  to  possession  by  the  latter.  If  the  husband 
survive  the  wife,  he  is  entitled  to  them  under  the  statute  of  distributions. 
M'dUr  V.  MiUtr,  59. 

5.  BuRVJViNO  Husband  who  is  indebted  to  the  community,  can  not  take  from 
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it  nntil  he  hM  ^a  the  debt,  itnleas  hU  ihare  amoimti  to  more  than  In 
owes.     BaUu/s  ffetra  ▼.  P<H8set,  185. 

See  Sraomo  Pbudbmangs,  7. 

lONORANTIA  LBGIS. 

X  IdiroRANGB  Of  Law  sigmfieB  ignorance  of  the  law  of  one^s  own  oooatij, 
and  does  not  extend  to  foreign  lawa  or  the  statates  of  other  itatn. 
Haven  v.  Foster,  353. 
'S.  Moinr  Paid  THSoroH  laNOBANOB  of  the  law  of  another  of  the  United 

States  may  be  reoovered  back.    Id. 
.&  Pkzmoiplb  Applied  to  thx  CAax  of  a  nieoe  living  in  Massachnaetts  who 
sold  her  interest  in  oertsin  lands  in  New  York  left  by  her  ands  on  his 
•death,  she  being  ignorant  that  by  the  Uws  of  Hew  Yoik  lands  dssosnded 
JMT  §tirpe$  and  not  per  eajnta.    Id, 

INFANCY. 

1.  ImPAim'  CovTKAcn  are  voidable  only.    Breekemrktge  ▼.  Omubiff  71. 

2.  Amr  Act  after  a  person  becomes  of  age  dissenting  from  a  deed,  daliTwed 

during  infancy,  of  eqnal  solemnity  with  the  deed,  annnls  and  avoids 
the  same.    Id. 

SL  Ratxhcatiok  or  Cohtbact  or  Infant. — Where  an  infant  porchsses  land 
and  gives  a  mortgage  thereon  to  the  mortgagee  of  his  vendor  as  a  part  of 
the  consideration  of  the  deed,  a  conveyance  by  him  of  said  land  after  he 
becomes  of  fall  age  is  a  ratification  of  the  mortgage.  Dcma  ▼•  Coomhe^ 
lOi. 

4.  Fboobsin  Ami  Suxno  fob  Infant. — ^Any  one  may  sne  in  an  infant's 
name,  withoat  his  knowledge  or  consent,  as  next  friend;  hot  on  pivper 
application,  the  coort  will  refer  it  to  a  master  to  asoertain  whether  the 
soit  is  for  the  infant's  benefit,  and  if  he  reports  that  it  is  not^  the  pn^ 
oeedings  will  be  stayed.  The  mle  is  different  as  to  a  snit  broa|^t  in 
the  name  of  a/«me-oooer<.    Fmlton  ▼.  R&HveU,  400. 

&  Insolvvnt  Pebson  Soino  as  Pbooebein  Ami  for  an  infsnt  will  be  r^ 
qnirdd,  on  the  defendant's  application,  to  give  seomity  for  oosta.    Id, 

6b  Infant  Suing  nr  Fobma  Paupxbis. — ^Pexhaps  the  coort  might  permit  sn 
infant  to  sne  in  forma  poMptrie,  if  unable  to  indemnify  a  responsible  psr- 
son  for  costs;  but  it  would  first  see  that  there  was  probable  cause  to  sos^ 
and  appoint  a  proper  person  as  prochdn  amL    Id, 

7.  Injubt  by  Infant  to  Hibkd  Hobsb,  RncBDr  fob.— ^Trespass,  and  not 

case,  is  the  proper  remedy  where  an  infant,  having  hired  a  hoTM^ 
uses  him  with  such  violence  and  cruelty  that  he  dies.  Campbell  v.  Stahee^ 
561. 

8.  If  Oasb  IB  Bbouoht  fob  such  an  Injubt,  it  affirms  the  hiring,  and  the 

plea  of  infancy  is  a  good  defense.    Id. 
0.  C^NTBACT  OF  AN  INFANT  18  NOT  VoiD,  but  voidaUo,  at  his  deotion.    Id, 

10.   TB1SPA88  WILL  NOT  LiB  FOB  BABB  NbOLBOT  BT  AN  INFANT  OT  sdult  tO 

use  a  hired  animal  with  ordinary  care,  to  protect  him  from  injury,  and 
return  him  as  agreed  upon.    Id, 
11.  Willful  and  Positive  Act  bt  an  Infant  in  suoh  a  case  amounting 
to  an  election  to  disaffirm  the  contract,  entitles  the  owner  to  immediate 
ion.    Id, 
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12.  Fob  ▲  WnuroL  akd  Intbntional  Itr jukt  bt  an  Iki ant  to  a  hone 
hired  by  him,  trespass  will  lie.    Id, 

18.  FUA  or  Intanct  in  snch  case,  with  an  ayerment  that  the  injury  oo- 
oaned  through  the  defendant's  unskillfulness  and  want  of  knowledge, 
discretion,  and  judgment  in  driving  said  animal  while  hailed  to  him, 
would  be  a  good  answer  to  the  action,  but  without  such  averment,  the 
injury  will  be  presumed  willful,  and  will  amount  to  an  election  to  dis- 
affirm the  contracts    Id, 

INJUNCTIONS. 

PloyzLiGB  Of  GoLLBOTiMO  ToLLi,  WHXV  Sbourkd  zv  Equitt.— An  injuno- 
tion  will  be  granted  to  secure  a  party  in  the  enjoyment  of  a  privilege 
conferred  by  statute,  of  which  he  is  in  the  actual  possession,  his  l^gal 
title  being  unquestioned.  Hence,  one  maintaining  a  public  ferry  and 
ooUeoting  tolls,  may  enjoin  another  from  having  a  free  bridge  near  it  for 
the  use  of  the  public.  OaU$  v.  MeDanielt  49. 
8ea  BxBounoirfl^  18;  26;  PuuBuro  ahb  PluionaB,  12;  Usukt,  1,  2L 

nreOLVBNCT. 
See  Bakkbuttot  abd  Ibsolvbvot. 

INSUBANCE— FIRB. 

L  OoBBBonoB  Of  MnrTAKBB  IB  PouciBS  of  insunaos^  at  well  as  in  other 
written  instruments,  is  within  the  jurisdlctioa  of  equity.  Phaidx  Flm 
In$,  Oa.  ▼.  (7»mee,  431. 

%  BviDBBOB  Of  TRB  MnTTAJCB  must  be  dear  and  satisfactory.    Id. 

Sb  HnrAXX  zb  DBSOBipnoB  of  Pbopbbtt  Ibbveid.— Where  the  memoraa- 
dnm  dxmwn  up  by  the  clerk  of  the  insurers,  called  for  insuraaoe  on  a 
"grist-miU,''  and  the  policy  when  issued  was  on  a  ''mill-house,"  the  mis- 
take was  corrected  on  a  bill  filed  by  the  insured,  after  a  loss;  althon|^  he 
read  over  the  policy  before  he  left  the  office.    Id, 

INSURANCB-MABINB. 

1.  Trb  Amitbbi>  QffBEiBO  TO  Ababdob  ami  refusing  to  repair  a  ship 
stranded  and  greatly  damaged,  will  entitle  the  insurer  to  repair  her,  if 
it  oaa  be  done  for  less  than  half  her  value,  and  restore  her  to  the  assured. 
Bnt  unless  the  repairs  are  made  within  a  reasonable  time^  the  insurer 
forfeits  his  right  to  return  her,  and  must  be  considered  as  having  ac- 
oepted  the  abandonment    PeeU  v.  fi%folk  Ins,  Co,,  286. 

%  Whbthbr  to  THi  ExPBNSB  BOB  Rbpatbs,  the  jury  may  add  the  sum 
"  for  damage  for  leak  and  straining  of  the  vessel,"  in  order  to  determine 
the  amount  of  damage  caused  by  the  perils  of  the  sea,  gware.    Id, 

S»  Fbbxjmzbabt  FBoof  of  the  interest  of  the  assured  in  a  lost  vessel,  is 
waived  where  the  underwriters  do  not  object  to  the  sufficiency  of  such 
proo^  but  refuse  to  pay  on  the  ground  that  they  are  not  liable.  Per 
Walworth,  Ch.    Ocean  Ins,  Co,  v.  Francis^  549. 

ii  Assubbd's  Eioar  of  Ababdobkbnt,  for  an  illegal  capture,  is  not  affected 
by  the  supercargo's  neglect  to  put  in  a  daim  to  the  vesseL  Per  WsIf 
worth,  Ch.    Id, 
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INTEBEST. 

L  Majcxb  ov  Note  will  not  bb  Comfxllbd  to  Pat  InnittBi;  trliMib 
owing  to  contest  between  advene  parties,  it  is  uncertain  whom  he  oagfai 
to  pay;  until  such  contest  is  decided  he  is  not  in  mora.  MUes  ▼•  0dm, 
177. 

%  IsTWBLBgt  BuKS  from  the  service  of  the  writ*  no  previous  dwnand  having 
been  made:    Hatfen  v.  Fotter,  853. 

See  JuDOMSiTTS,  8;  LBaAOiBB^  7. 

INVENTIONa 
See  AoEHor,  7. 

JUDGMENTS. 

1.  JtTDOiODiT  Bbitdibso  IN  Vacatign,  and  entered  as  of  the  preceding  tsnn, 

is  valid,  if  such  entry  was  in  accordance  with  the  agreement  of  parties 

entered  in  open  court.    JTm^  v.  Often,  44. 
B.  Bill,  though  CoNnBaasD,  yet»  if  its  allegations  are  destitute  of  pre- 

oision,  no  decree  can  be  correctly  rendered  thereon.    ManihaU  v.  Tenarn^ 

128. 
80  JuDOMBNT  AT  Law  OAK  NOT  Bi  Impbaghkd  as  fraudulent  and  void,  bj 

a  bill  in  equity,  when  it  appears  that  the  sheriff  without  oombinatiim 

with  the  plainti£^  returned  process  as  executed,  when  in  fact  it  never 

had  been.     Taylor  v.  Lewis,  135. 
4.  JusoMiENT  BT  A  Ck>VBT  0&  Maoistbatb,  acting  without  jurisdiction,  is  m 

nullity,  and  is  no  bar  to  a  suit  subvequently  instituted  on  the  same 

of  action.     Meadmg  v.  Price,  162. 

6.  Judombnt-Obkditobs  can  not  Prbvail  against  a  prior  equity  of 

persons  attaching  to  land  of  the  debtor.    In  the  McMer  qf  Howe,  39S. 
6b  Pathbnt  on  a  Judomxnt  Dibohabobs  its  Libn  to  that  extent^  and  a 
subsequent  agreement  of  the  parties  can  not  restore  it   DeLa  Vergme  v. 
SverUon,  411. 

7.  AssiONBB  or  A  Judgment  has  no  better  right  against  third  persons  than 

the  assignor.     Id, 
ib  Intbbbst  ok  Judgment. — ^Prior  to  the  act  of  April  13, 1813,  intersst  on  a 
judgment  could  not  be  levied,  unless  it  was  for  a  penalty,  and  the  amounti 
including  interest,  was  within  the  penal  sum.    Jd, 

9.  BxsPEcnvx  Bights  or  Judgment-Cbeditobs. —Where  land  is  sold  under 

a  mortgage,  and  there  are  several  creditors  having  judgments  subeequMit 
to  the  mortgage,  the  oldest  judgment  ia,  as  respects  the  others,  no  furtlisr 
a  lien  upon  the  surplus  moneys  than  it  was  upon  the  equity  of  redemp* 
tioxL  Hence,  if  the  judgment-creditors  are  equitably  entitled  to  intereiA^ 
but  could  not  have  levied  it  on  the  land,  the  money  must  first  be  applied 
to  the  principal  of  the  judgments,  according  to  priority,  and  the  reBidne« 
if  any,  ratably  applied  to  the  interest  on  said  judgments.    Id, 

10.  Pubohaseb  undbb  a  Judgment  acquires  all  the  right  of  the  judgment- 
debtor  in  the  premises,  and  no  equity  can  be  set  up  against  him  on  ao> 
count  of  notice  which  did  not  exist  against  the  debtor.  Sweet  ▼.  Oreen^ 
442. 

II.  PBBSON  not  a  PaBTT  18  NOT  BoUND  B7  THE  JUDGMENT  OV  A  FOBEimi 

Coukt  merely  because  he  is  a  subject  of  the  government  under  which 
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the  ooart  wm  organiied.    Per  Walworth,  Oh.    Ocean  /jm.  Oik  t.  jPVoh- 

12.  JuBGMSNT  or  A  CouBT  OT  CoMFKnofT  JuBiSDionov  »  oonoliirive  upon 
the  parties,  and  can  not  be  qneationed  collaterally  in  the  oonrta  of  the 
■ame  country.    Per  Walworth,  Ch.    Id, 

13.   8INTSNCB  OV  C0in>BMKATI0N  OV  AN  InSTANGB  CoUBT  OF  APMTBALTT  ifl 

oonclaaive  to  change  the  property,  and  the  forf eitnre  can  not  be  ques- 
tioned ooUaterally  in  any  other  court  of  the  same  country.  Per  Wal- 
worth, Ch.    Id. 

14.  Goudemnation  or  a  Vessil  as  Lawful  Pbizb  under  the  law  of  na- 
tiona,  by  an  admiralty  court,  is  conclusive  to  change  the  property  in 
eyery  collateral  inquiry  in  other  courts  of  the  same  country.  Per  Wal- 
worth, Ch.    M 

Ifi.  Such  Cokdxmkation  is  Hbld  Conclusiys  against  all  ths  Wobld, 
in  the  courts  of  England  and  the  United  Sjiates,  and  in  some  of  the  states, 
not  only  to  change  the  property,  but  to  preclude  direct  or  collateral  in- 
quiry into  the  facts  upon  which  it  is  founded  in  the  courts  of  the  same 
or  any  other  country.     Per  Walworth,  Ch.    Jd. 

It,  Lr  Nbw  Tobk,  ths  Sentbncb  or  a  Fobeion  Coubt  of  Adxibaltt  con- 
demning property  as  lawful  prize  under  the  law  of  nations,  though  con* 
elusive  to  change  the  property,  is  only  prima/aeie  evidence  of  the  facta 
upon  which  it  is  founded,  and  may  be  rebutted  by  proof  in  a  collateral 
action.    Id, 

17.    SXNTENCB  OF  ▲  FOBXION  AdMIBALTT   CoXTBT   ACTINO    AS  ▲  MUNICIPAL 

Coubt,  and  not  as  a  prise  court,  condemning  a  vessel  for  a  violation  of 
navigation  laws,  is  not  even  prkna/aeie  evidence  of  a  breach  of  warranty 
not  to  engage  in  illicit  trade  contained  in  a  policy  of  insurance  on  such 
vessel,  without  proof  of  the  law  alleged  to  have  been  violated.  Id, 
18l  To  Makx  a  Dsgbbb  Evidkncb  of  thb  OBOU2n)S  upon  which  it  is  baaed, 
it  must  appear:  I.  That  the  court  had  jurisdiction;  2.  What  the  grounds 
of  the  decree  were.    Per  Spencer,  Senator.    Id, 

19.  Dbgbxb,  Whxn  Insufiiciknt  as  Evidxno&— A  decree  pronouncing  a 
▼easel  "to  be  forfeited  and  lost  for  a  breach  of  some  or  one  of  the  laws 
relating  to  trade  and  navigation  "  is  not  sufficiently  precise  to  be  entitled 
to  credit  as  a  judicial  proceeding,  and  will  not  be  aided  by  the  libeL  Per 
Spencer,  Senator.    Id, 

20.  Violation  of  somb  Pbbcisb  Law  must  be  established  by  a  decree  of 
condemnation  of  a  foreign  court  of  admiralty,  relied  upon  by  an  insurer, 
to  prove  that  a  vessel  was  engaged  in  illicit  trade.  Per  Spencer,  Sen- 
ator.   Id, 

81.  JuDOMXNT  in  Replevin  Obtained  by  Pabtt  not  thb  Ownbb  of  thb 
Pbopbbtt. — ^Where,  in  a  suit  in  replevin  between  two  parties,  neither  of 
whom  owned  the  property,  judgment  was  rendered  in  favor  of  one  of 
them,  equity  will  compel  an  assignment  of  such  judgment  to  the  use  of 
the  real  owner  of  the  property.    Steele  v.  Lotory,  681. 

22.  Bbuxf  fbom  Judgment  at  Law. — The  fact  that  a  plaintiff  has  prose- 
cuted a  groundless  action  at  law,  which  involved  him  in  a  heavy  respon- 
sibility, furnishes  no  ground  for  relief  in  equity.    Lowe  v.  Lawry,  685. 

23.  Dbgbxe  of  Coubt  of  ([Competent  Jubisdiction  can  not  be  impeached 
collaterally.    Bigehw  v.  Bigelow,  691. 
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if  jutioe  nqnin  thak  it  ihoiild  still 


1&  JwwMBrrCKgpnoas  lay,  in  cqmty,  ^m—  ■««■  *fc«  anmtaMa  — faA^  atf  I 


«h«r  debtor,  in  nal  flrtate»  in  the  order  of  Ike  data  of 
the  ddeet  liATiiig  prioiitf .     HalqfB  t.  IflBiMeu^  74X 
9k  Iv  Egnrr,  Juiwumto  abs  Losa  oa  the  wUe  of  Ike 
eUeertate;  end  the  whole  is  fint  to  be  applied  to  Ike 
then  the  whole  of  the  leridue  to  the  jnnior  jndgBont^    AL 

See  AsTEAiM,  1*  2;  4;  Equrt,  1,  2;  SoxsmBip,  A^  C 

JUDICIAL  SAUK 
See  Ghamfbot* 

JUBISDICnOK. 

Tks  Sufmam  Coma^  as  a  Cbosr  of  CHAacso;  haew 

settle  sn  eiecntor^s  eeeomit.    An  in jnrad  poftj%  nnedy  is  bj  sfpoali 
or  if  the  peooeedingi  in  the  probetecooit  are  void  &r  frand,  the  < 
should  be  cited  to  aoooont  in  the  probate  oooHl    Ja 
258. 

JUBY. 

JuBT  MAT  IBOM  VHEtR  KMOfWUDWB  of  iho  biwinii  of  sooie^and  the 

of  labor,  in  iswrnpiii  for  woik  and  labor,  find  a  Terdiet  &r  the  ptioo 
ol  the  wofk  done  notwtthstsndiqg  there  ia  no  evidsnoe  ol  the 
labor  at  the  time  and  piaoe  the  work  waa  perfotmed.    (hmi§  t. 

tot. 

SeeVBBsicr.     . 

LAKDLOBD  AND  TEHAHX 
See  T.»**^ 

LABCENT. 
See  AmiALS  VmtLM  Kasuba 

LEASX& 

L  A  BaiEBTAXiov  or  a  Ijease  of  a  brick-kiln  and  yaidp  ghiog  to  the  leoMr 
the  option  to  take  brioks  from  time  to  time  at  a  &ir  maricet-price^  In 
lien  of  the  rent,  does  not  vest  property  in  the  bricks  in  the  lessor  ontil 
he  makes  his  election.     WaU,  Appellant,  262. 

2.  Idsm — Iv  THB  LissEB  Diss,  and  his  administrator  enters  in  his  inventory 
the  nomber  of  bricks  on  hand  as  a  part  of  the  estate  tHiieh  provee  in- 
solvent, he  will  be  liable  for  the  valne  of  the  bricks  whid  he  pecmits  the 
lessor  thereafter  to  take  in  lieu  of  rent.    Id, 

See  Ck>-TEKAyGT. 

LEGACIBS. 

!•  Dxvxss  CoNDiTXONio  OK  pATTNO  LBQAcnBS.^Wher^  after  a  devise  to 
another  for  life,  land  is  demised  to  one  in  fee,  provided  that  he  pay  the 
legacies  given  by  the  will,  and  the  legacies  are  directed  to  be  paid  by  the 
deviiee,  his  heirs,  execntors,  etc.,  on  his  or  their  coming  into 
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the  payment  of  the  legacies  is  a  oondltion  of  the  deylie,  and  upon  the 
zefoaal  of  the  devisee  or  his  heirs  to  acoept  the  devise  and  pay  the 
l^^ee,  the  land  descends  to  the  testator's  heirs,  ohargeahle  in  equity, 
however,  with  payment  of  the  legacies.     Birdaall  v.  HewUU^  892. 

2.  Dkvisbb  BacoMBS  PaRao5ALLT  LiABLS  for  the  legadee,  npon  aooepting 
anoh  devise.    Id, 

8*  Such  Lboacixs  Kbmaik  Charoeablb  ok  the  Laitd,  notwithstanding 
the  devisee's  personal  liahility.     Id. 

4.  Lboacies  Chaboxd  on  LAin>  Lafss,  Whev. — ^The  general  role  is  that 
legacies  chargeable  on  land,  and  payable  in  fuiurt^  are  not  vested,  and 
lapse  npon  the  legatee's  death  before  the  day  of  payment.    Id, 

6.  LiOAOT  DOBS  NOT  Lapsb,  WHEN.^Where  land  is  devised  upon  the  ez« 

press  condition  of  the  payment  of  a  legacy,  the  time  of  payment  being 
postponed  for  the  benefit  of  the  estate  without  reference  to  dronm* 
stances  relating  to  the  legatee,  the  legacy  vests  npon  the  testator's  death, 
and  does  not  lapse  npon  the  death  of  the  legatee  before  the  time  of  pay* 
ment.  Id. 
<L  Costs  of  a  Sen  to  Rbootbr  a  Lboaot  charged  on  land  in  the  hands 
of  a  devisee,  where  payment  is  refused,  beoome  also  a  ofaaigson  the  land. 
Id. 

7.  Lboaot  Dbawb  Intbbbst  from  the  time  it  becomes  payable.    /dL 

LIBEL. 

1.  OrpBOBRioim  WoBDS  are  not  libelous.    RdbhiM  v.  Treadway^  152. 

2.  PuBUGATiOK  THAT  Chabgbs  A  JuDOB  with  being  destitute  of  ilie  oapacilj 

and  attainments  necessary  for  his  station,  or  that  he  openly  abandoned 
the  common  principles  of  truth,  or  that  he  sold,  directly  or  indirectly, 
the  i^pointment  of  clerk,  is  libelous.    Id, 

Sb  PVBUGATION  THAT  ChABOBS  A  JlTDOB  WITH  ImPBOFBIBTIBB,  whioh  WOUld 

be  no  cause  of  impeachment  or  address,  is  no  mors  actionsMd  than  if 
mads  sfsinst  a  private  oltisen.    Id, 

LICENSE. 

A  Lkjbnsb  TO  Cot  Tdcbbb  on  the  grantor's  land  is  not  assignablir.  Bmtrmm 
iU,20G. 

UENS. 

L  SrBomo  Lneir  having  been  imposed  on  certain  particular  property,  by 
mortgage  or  otherwise,  by  a  debtor  to  secure  the  payment  of  a  speoifio 
debt,  equity  will  not  permit  such  debtor  to  be  harassed  by  his  creditor's 
creditor  until  such  property  has  been  disposed  of,  and  a  deficieni^  shown. 
Marshall  Y.  Tenant,  126. 

2L  Ownbb  of  Land  has  a  Lien  on  thb  Timber  cut  on  and  removed  from  the 
land,  where  the  contract  under  which  the  cutting  and  removal  were  done 
provides  that  he  shall  retain  the  sole  ownership  of  the  timber  until  he 
receives  the  proportion  thereof  allowed  to  him  for  stumpage,  and  is  paid 
all  moneys  due  to  him  for  advances  made  to  the  other  parties  to  the  con- 
tract; and  where  it  is  provided  that  the  owner  shaU  be  paid  for  his  pro- 
portion of  the  timber  not  cut  by  the  other  contractors  within  the  time 
limited  in  the  contract,  and  all  the  timber  cut  is  pledged  for  such  pay* 
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ment,  he  retetoB  alien  on  aU  fhe  timber  oat  after  as  wall  as  tea*  onft  dn* 
ing  the  time  ao  limited.    Bmer§on  v.  /W^  20d. 

See  GoNVUCT  ov  Laws,  2;  Equitt,  8,  9;  FACXOBfl^  2. 

IIS  PENDENS. 

L  DooxBiNX  ov  Lds  Fkndbnb  ia»  that  whoever  pnrohaeea  the  nibjeot-mattar 
of  a  8mt»  pendente  lUe^  takes  snbjeot  to  the  deoree  or  judgment  to  be  ren* 
dered  therein,  the  pendency  of  the  suit  being  per  m  notioe  to  all  tiio 
world.     Murray  ▼.  Blatd\fard,  S37, 

2.  FxNDSNcnr  or  a  Suit  nr  Chaiicxbt  oommenoee  with  the  eervioe  of  tba 
mbpena.    Id, 

S.  NonoB  or  an  Intkblogutobt  Pbocxedino  does  not  operate  as  fit  pemieme; 
as  where  one  administrator  gives  notioe  to  the  two  others  of  an  intendad 
application  for  the  appointment  of  a  receiver,  on  th^  ground  of  the  inaol- 
vency  and  advanced  age  of  one  of  the  administrators,  and,  notwithstand- 
ing such  notice,  the  other  administrators  have  power  to  oompramisa  or 
release  a  debt  dqe  the  estate.     Id, 

LUNATICS. 

L  Ck>inBAon  of  Luhatiob  A2n>  Infaktb  are  ideatieal  in  tiieir  legal  eflbotik 
and  sndh  acta  of  an  infant  as  are  void  or  voidable^  if  done  by  a  loaatk^ 
would  be  void  or  voidable.    Breekenridgs  v.  Ormdfift  7L 

S.  Coirnuon  ov  Luxtatics  abb  Voidablb^  not  void.    Id, 

MANDAMUtt. 

1.  AjnoAvm  nr  Bbflt  to  a  Rxtubn  to  an  alternative  writ  of  r*r*i^"iTT 

are  inadmissible.     People  v.  Brooklyn,  602, 

2.  MjoxDAXua  Lug  where  a  party  has  a  right  to  have  a  thing  done^  and  na 

other  specific  means  of  enforcing  it.    Id, 
Z,  RiORT  icusT  bb  Complbtb  and  not  inchoate  to  aothoriae  a  mandamna.  Id, 
i.  Whxbx  a  Pabtt  has  an  Abbquatr  Bbmbdt  by  action,  mandamna  does  not 

lie.    Id, 
ft.  Pabtus  having  Aoquzbxd  a  Bight  to  MoNxrspeoifioally  aasossod  in  thsir 

&vor  in  proceeding  for  opening  a  street,  may  recover  it  in  assumpsiti  and 

mandamus  will  not  lie  to  compel  its  paymentb    Id, 

MABBIAGE. 

AOBXSMXNT  TO  Mabbt  FIB  Yebba  db  Pbjensbmti,  foUowod  by  oohabitatioB 
for  several  years,  will  be  deemed  a  valid  marriage,  though  notaolenmiaed 
according  to  the  laws  of  the  place  where  the  contract  is  made.  HetAmy 
V.  Brunswick,  703. 

MABSHALma  OF  ASSSia 
See  AflsiGNXBNT,  1. 

MISTAKE. 

L  MojfBT  VoLinfTABiLr  Paid  thbovqh  MnrcAXi^  to  a  paiton  not  havhig 
anthority  ta  receive  it»  may  be  recovered  baefc.  Feemeier  v.  MaiHAam^ 
131. 
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%  Moinnr  Paid  vr  Mistakb  mat  bi  RiooTnuBD  la  «n  aetion  for  nonflj  liad 

and  raothred.    Ifowaifv.  Fr^A^  6061 
41  Mbtaxb  must  bb  Onb  of  Fact  to  entitle  a  party  to  lelief  in  inoh  a 

4b  MiBTAKB  AT  Law  will  Dot  be  enffioient  in  anoh  a  oaea^  if  thare  ii  no  liand 
ormiatake  of  fact.    Id, 

&  Mbtakb  of  Fact,  What  bl^A  miitake  of  fact  ooouia  when  Mmie  £miI 
which  really  exists  is  nnknown,  or  some  fact  is  supposed  to  exist  which 
really  does  not  exist.    Id, 

6w  MiBTAKB  OF  Law  Oocubs  where  a  party  knows  the  stata  of  the  fMts»  hat 
is  ignorsnt  of  the  consequences.    Id» 

?•  MovBT  Paid  uvbbb  Gokpulsion,  or  where  undue  advantage  ia  taken  of 
the  party's  sitoation,  may  be  recovered,  even  though  there  is  no  mistake 
of  law  or  of  fact.    Id, 

8b  MovBT  VoLUVTARiLT  pAiD  ov  All  nvTOUin>BD  DzMAND,  whorc  the  payee 
made  the  demand  honestly  and  in  good  faith,  and  had  broaght  an  action 
to  enforce  it»  and  where  the  party  paying  supposed  the  facts  to  be  just 
as  they  were,  and  made  the  payment  as  the  cheapest  mode  of  settlement^ 
can  not  be  recovered  back.    Id, 

9L  Lapsb  of  Tuts;  short  of  the  statute  of  limitations,  after  an  alleged  pay- 
ment by  mistake,  may,  it  seems,  be  taken  into  consideration  in  an  action 
to  recover  the  money. 

See  loKORAirnA  Liom;  iNstBAHOB— Fibb* 

MOETGAGES. 

1.  Pathzkt  of  a  MoBTOAaB  Dbbt,  whether  before  or  after  forfeiture,  axtin' 
guishes  the  debt,  and  the  title  vests  in  the  mortgagor  or  his  vendesb 
without  release  or  reconveyance.     Breekenridger,Omuby,  71. 

S.  A  Nbw  Mobtoaob  Givbk  by  a  Vxnbkb  of  Land,  in  lieu  of  a  former  mort* 
gage  by  his  vendor,  and  as  a  part  of  the  consideration  of  the  deed,  and  a 
deed  of  such  vendor  held  in  escrow  by  the  mortgagee's  agent  and  deliv* 
ered  at  the  same  time  as  the  deed,  constitute  one  entire  transaction,  al« 
though  the  deed  was  executed  prior  to  the  execution  of  the  mortgage, 
Dana  v.  Coombs,  194. 

S.  An  AasiONMBNT  of  a  Mobtqaob  may  be  good  without  actual  delivery, 
where  it  is  connected  with  evidence  to  show  that  the  mortgagee  intended 
to  transfer  his  interest.  Principle  applied  to  the  assignment  of  a  mort- 
gage found  among  the  papers  of  the  mortgagee  after  his  death.  Aldridge 
V.  Weema,  260. 

i»  In  Dbgbaboino  a  Mobtgaob,  thb  Heir  is  entitled  to  the  aid  of  the  per« 
sonalty;  but  if  he  dispose  of  the  mortgaged  estate,  without  making  any 
application  for  aid  in  redeeming  it,  he  can  not  afterwards  come  upon  the 
personal  estate  for  assistance.     Havens  v.  Fosterj  363. 

ff.  AflHBBMBNT  FOB  A  MoBTOAQE  ii  in  equity  a  specific  lien  on  land.  In  th4 
Waiter  of  Howe,  Z95. 

6w  MoBTQAOB  Salbs  wiU  be  controlled  by  the  court  so  that  no  injustice  will 
be  done  to  either  party,  and  a  part  or  the  whole  of  the  property  sold  as 
may  best  oonduce  to  that  end.    St^ern  v.  Johnson^  440. 

7*  Wbbbb  only  Pabt  of  thb  Debt  la  Dub,  a  sale  of  the  whole  property  is 
not  a  matter  of  course,  but  if  the  person  in  possession  is  not  responsible 
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for  tlM  dcH  Mid  tbe  Mcoiiftj  M  iiMBfieMi^  Ike  afe  of  tiw 
Bach  M  maj  he  neeetmry  to  pij  tbe  catin  debi  and  eoifei^  vill  bt 
deted,  anlcM  tbe  drfrndent  peje  tiie  mehillmf  iif  dae  or  gnee 
lor  tbe  pejinait  of  tbe  icadne.    ItL 
&  IfdmoAiBD  FMonaxT  oboiild  be  sold 
will  pnidooe  tbe  highwt  earn.    ItL 

See  Oo-<xnuuKT.  ^  &. 

MUNICIPAL  COBFORATIQHSL 

L  A  Bom  ni  ths  Cnrr  CooBcga.  to  Tax  eaj  pertiealar  pviol  ttedfy 
&r  iMmog  tbe  etneti^  anking  weUa.  or  eteetog  puqpi^  **  i^idi  Bey 
lypaer  for  tbe  beaefit  of  eocb  peitieiibur  pert^"  ie  not  *^«-fi'"^^  to  any 
partkaJjir  beaefit^  eocb  ae  tbat  wfaicb  riianlte  fram  paved  ■tiuiie.  Ha 
pTBiervatMMi  of  tbe  health  of  eocb  perticalar  pert  of  tbe  oity  ia  a  bMofit 
within  tbe  meaning  of  tbe  act  conf era^g  tbe  power.     Ifaiimmt  ▼. 

%  Tarn  Ij»alrt  of  eocb  tax  doea  not  depend  upon  tbe  fact  wbetiwt  tbe 
paving  doea  or  doea  not  benefit  tbe  diatriel^  bat  vpon  tbe  object  of  tbe 
oofpontion  in  baving  tbe  paving  done.    Id, 

S.  Am  OMoaAScm  PBoviDnio  iob  eucb.  Patzvo  and  impoaitioB  of  the  tax 
need  not  axpnmlj  atate  that  it  ia  for  the  benefit  of  the  perticalar  di»- 
triot    Id, 

i.  Birr  WBVBi  It  Aptxabs  from  the  ordinance  that  the  tax  impoaad  on  a 
partionlar  diatrict  ia  for  the  general  benefit  of  tbe  city,  it  ia  void.    Id. 

0.  Idbl — ^In  an  ordinance  declaring  that  if  the  health  oommiaioner  aboald 
leportk  in  writing,  "thai  a  noiaanoe  eziata  in  any  atveet^  lane^  or  alky  in 
tte  city  of  Baltimore,  which  will  endanger  tbe  health  thoeot"  the  wind 
''thereof  waa  oonatmed  not  to  refer  to  the  whole  city,  bat  to  a 
lane,  or  alley,  and  the  ordinance  waa  oonaidered  within  tbe  power 
laned  by  the  charter.    Id 

H  A  MuHioiPAL  Ck>BFORATiOH  MUBT  AcT  witfain  the  limita  of  ita  ^irlfg^tnil 
aathority.  Bat  if  ita  ordinancea  admit  of  two  conotnietiona,  thej  ahoald 
receive  the  one  oonaiatent  with  the  power  given,  and  not  that  wbidi  ia 
in  violation  of  it.    Id. 

7.  Tbm  UmoN  OF  Two  Boabm  or  Ck>Mia88iONKR8»  withoat  any  directioa  ra- 
gfcTnling  the  mode  of  performance  of  their  dntiea,  will  diapenae  with  the 
formality  of  the  written  report  which  formerly  one  prepared  before  tbe 
other  coald  act     Id, 

Z,  Whxbb  as  Okdivavce  Bxquibxd  thx  Ck>Mia88ioirKB8  to  form  a  dedaive 
opinion  that  a  naiaance  exiata  which  would  endanger  the  health  of  a  par- 
ticolar  part  of  the  city,  it  is  aafficient  if  thia  opinion  appear  from  the 
certificatea  in  the  wannant.  If  the  warranta  diacloee  an  opinion  that  the 
noiaanoe  might  endanger  the  health  of  the  city,  the  tax  impoaed  can  not 
be  enforced.    Id. 

9.  Iv  thb  Ezistxncs  or  the  NuiaAN ce  ia  required  by  the  ordinance  to  be 

certified  to  in  writing,  the  fact  can  not  be  eatabliahed  by  paroL    Id. 

10.  Ovx  Ck>icPSLLSD  TO  Pat  thk  Debt  or  Another  may  recover  from  that 
other.  OtherwiBe,  with  respect  to  the  voluntary  payment  of  anotber'a 
debt  without  aathority.     Id' 

11.  A  MuHioiPAL  Corporation  can  not  recover  a  tax  in  an  action  for  money 
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paid,  laid  oai,  and  expended,  although  the  eorporation  has  paid  the  ooet 
of  the  improTement  for  which  the  tax  was  imposed.    Id, 

12.  Idsl — ^Nor  can  the  cost  of  the  improvement  be  recovered  by  the  corpo- 
ration in  an  action  for  work  and  labor  done,  etc,  there  being  no  legal 
liability  to  pay  the  tax  therefor,  the  ordinance  not  being  properly  pnr- 
sned.    Id, 

Idw  T&AT  PowxB  IS  Judicial  which  is  vested  in  the  mayor  and  aldermen  of 
the  city  of  Boston,  as  to  laying  out  or  widening  streets,  "whenever  in 
their  opinion  the  safety  or  convenience  of  the  inhabitants  of  said  town 
shall  require  it,**  and  a  certiorari  lies  to  remove  their  proceedings  in  such 
a  case.    Parki  v.  Boiton,  322. 

14.  Whxbb  TBS  Matob  akd  Aldkbmxs  adjudge  necessary  the  widening  of 
a  certain  street,  the  fact  that  a  private  individoal  gave  a  bond  to  con- 
tribute to  the  expense  will  not  vitiate  the  proceedings,  if  such  bond  was 
not  made  the  basis  of  their  adjudication,  and  the  benefit  really  for  the 
individual  and  but  colorably  for  the  city.    Id, 

15.  Yaudttt  ov  Bt-law  on  Subject  Rboulatkd  by  Statutb.^A  municipal 
by-law  imposing  penalties  on  offenses  within  the  jurisdiction  of  the  cor- 
poration is  not  necessarily  invalid  because  there  is  a  statute  imposing 
penslties  for  the  same  offenses.    Id, 

See  Stbbbibl 

KAVIGABLE  WATEBS. 
See  WATHb-couBSia. 

NE  EXEAT. 

L  Wbit  ov  Kb  Bzbat  itas  ORiaiNALLT  never  grsnted  if  the  demand  was 
actionable  at  law,  but  it  was  finally  determined  that  in  prooeediags 
where  courts  of  law  and  equity  have  concurrent  jurisdiction,  if  the  de- 
fendant had  not  been  held  to  bail,  the  writ  would  be  granted  to  aid  and 
render  effectual  the  action  at  law.    Lucas  v.  Hickman,  44. 

SL  Dbkahd  bono  Exclusivxlt  of  an  equitable  nature,  and  the  defendant 
being  about  to  leave  the  state,  the  writ  of  ne  exeai  issues  as  of  oourse. 
Id, 

NEGOTIABLE  INSTRUMENTS. 

L  DnnrnB  las  to  Bbcovxb  a  Notb  evidencing  a  debt  to  which  plaintiff 
has  a  right  of  property  and  the  immediate  right  of  possession,  no  matter 
how  defendant  obtained  possession  thereof.    LewU  v.  Hoover^  120. 

S.  Bbxngino  an  AonoN  against  Onb  or  the  Maxzbs  of  a  joint  and  sev- 
eral note  is  an  election  by  the  plaintiff  to  treat  it  as  a  several  contract; 
and  judgment  against  one  does  not  enable  the  plaintiff  to  treat  it  as  a 
Joint  contract  as  to  the  others.     Bangw  Bank  v.  Treat,  210. 

S.  Oxn  Who  WBiiBti  hib  Namb  on  thb  Back  or  a  Note,  at  the  time  it 
was  made,  may  be  declared  against  as  an  original  promisor.  Baker  v. 
Brigge,  311. 

4.  Indobszno  on  a  Note,  "I  guarantee  the  payment  of  the  within  note,** 
makes  the  party  a  guarantor  and  not  a  surety.  Os^ard  Bank  v.  ffaynet^ 
334. 

&  OiviNO  A  Negotiable  Note  is  not  a  Payment  of  Monet  between  the 
maker  and  payee  so  as  to  support  an  action  for  money  had  and  received 
on  failure  of  the  consideration.     Heed  v.  Van  Ostrand,  529. 


SOO  Ihdkx. 


«.  UvuM  ▲  Kan  n  Bmbtid  ah  Patmbiit  m  diidiMyf  »  InMitycf 
tbe  pwty  aought  to  be  chaiged,  the  giTiiig  of  ndi  note  is  fai  ■•  cms 
•qaivalioi  to  a  paynMot  of  moooy.    /dL 

7.  Oirara  (hats  Van,  in  dischMgo  o(  a  ihiid  panoa'i  debt  to  tho  p^fB%  k 
eqidvalent  to  a  payment  of  money  to  the  use  of  aaeb  tbnd  penon.    ML 

See  lynBSR;  1;  Pabjivsmkif,  4;  SHnraa,  L 


NEW  TBIAK 

Ksw  TkiAL  Qbabtbd^  owna  io  MnoomNFCT  of  Amauvx^s 

n  a  elient^s  righia  bave  been  wantonly  or  inadfertantij  jeopavftnid  bj 

bis  ooimaslg  the  ooort  may  alEoid  lalief  by  pukHag  a 

T.ronng^dS. 

See  A»KALi^  6;  BQum;  8* 

KUISAKC& 

Wtm  Iimjsr  io  Lan^  however  inoonsidenble^  when  oeossioned  bj  a 
ssnes^  aotMn  on  the  ease  will  lieu    Alanmder  ▼.  Kerr,  61flL 

See  McnnoiFAL  CoBFOiRAnon^  8^  9l 

OFFICE  AND  OFFICEEBw 

1.  Dn  Faoio  Coubt  or  Aprals  can  not  exist  onder  a  nililan 

wbioh  ordains  one  snpreme  coortk  and  defines  the  dnties  and  qnalifaap 
tions  of  its  Jodges.    HUdreth  ▼.  Mcfntire,  61. 

t.  Offioa  DB  Facto  can  not  exist  nnder  a  written  oonstitntion.    /d. 

8.  QovBBifMBWT  DB  Facto,  Whbv  YAUDL^The  entire  revrfntionimtion  of 
a  goTomaient)  the  nsoxpation  of  all  its  departments  by  force,  and  the 
transfer  of  all  its  attribates  of  sovereignty  from  those  who  have  been 
legally  invested  with  them  to  others,  who,  sostained  by  a  power  above 
the  forms  of  law,  claim  to  act  and  do  act,  will,  from  political  necessity, 
render  the  same  a  valid  de  facto  government.    Jd, 

i»  Thb  OmoiAL  Bond  or  an  Oiticbb  holding  daring  the  pleasare  of  the 
oonrt,  which  is  directed  by  statate  to  take  a  new  bond  every  three  yeai% 
will  bind  the  soreties  for  the  miscondoct  of  the  officer  even  after  the 
three  years,  there  being  no  new  bond  given.     CopUn  v.  McCallep,  748- 

8w  Fob  Clbbk's  Tickbtb,  delivered  after  the  first  of  June,  in  any  year,  the 
sheriff  is  not  bound  to  aoconnt  nntil  the  first  of  November  of  the  next 
year.    Id. 

8.  A  Claim  Abisibo  out  or  OriiciAif  NsaiiBor  of  a  derk  of  a  oonrt,  resi- 
dent out  of  the  state  at  the  time  the  daim  is  asserted,  is  not  a  debt  te 
which  a  foreign  atttschment  in  chancery  lies.    DmUop  v.  Kekh^  755. 

7^  Nob  is  Such  Nok-bibidbnt  OmcBB  Aicbnablb  to  the  juiisdietion  of  tts 
oonrt  of  chancery  as  an  absent  defendant.    /dL 

SeeTBSSPABa,  1. 

OBPHANS*  COUBT. 
Sao  BiEAXBi  or  Dbobasbd  Pxbbobb;  Ejlboutobb  abp 

PARDON. 
See  Cbdunal  Law,  2. 
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PABENT  AND  CHILD. 
8m  Ovardiav  akd  Wabi^  0^  0. 

PABTNEBSEOP. 

1.  SxTKRABcm  OF  TBS  LEABixjTr  ov  Pabtnxbs  for  their  joint  debts  is  not 

produced  by  sn  assignment  nnder  seal  of  the  firm  property  to  pay  the 
debts  on  condition  that  the  creditors  will  look  to  the  partners  individnally 
for  their  proportion  of  the  balance  of  the  debts  remaining  unpaid,  after 
dividing  the  property  as  assigned,  unless  the  creditors  accept  the  condi- 
tion, and  the  partners  individually  covenant  to  pay  their  respeetiw 
shares.    Le  Pag^  v.  MeCrea,  469. 

8l  Mxboeb. — ^Where  a  partnership  is  indebted,  and  the  partners  severally 
covenant  to  pay,  each  his  proportion  of  the  debts,  and  the  creditor  there* 
upon  releases  the  partners  from  their  joint  liability,  the  original  contract 
or  debt  is  merged.    Id, 

8.  Payment  bt  a  Pabtnxb,  ukdsb  a  Compbomibb,  of  a  specific  sum  in 
satisfaction  of  a  partnership  debt,  discharges  it,  and  it  can  not  be  kept 
alive  by  an  agreement  between  the  creditor  and  the  paying  partner  to 
enable  the  latter  to  collect  it  from  his  copartner.    Id, 

i.  IjXabilitt  ov  Mbboamtilb  Pabtvxbship  ok  Notb  Madb  nr  Ftbm  Namb. — 
A  mercantile  partnership  is  liable  on  a  promissory  note  signed  by  one  of 
its  members,  in  the  firm  name,  without  the  knowledge  or  consent  of  his 
copartners;  although  the  note  was  given  for  the  debt  of  a  third  person 
unconnected  with  the  partnership  business,     ffavfes  v.  DufUon,  663. 

6i  Cbxditobs  or  thb  Fibm  havb  no  Pbbfbbbnob,  in  Vermont,  over  cred- 
itors of  individual  partners  in  attaching  the  property  of  the  firm.  Re^d 
V.  Shepardion,  697. 

0.  To  Atiaoh  thb  Pabtkbb's  Intebbbt  in  thb  Fibm  Good8»  they  must 
be  taken  into  possession.     Id, 

7.  Offigeb  Taxjsq  Fibm  Ooods  into  Posbessiov  under  an  attachment 

against  an  individual  partner  is  not  liable  as  a  trespasser,  thongjh  the 
firm  be  insolvent.    Id, 

PAUPEBS. 

Obdxb  vob  thb  Bbmoval  of  a  Paupbb,  his  family  and  effsots,  from  one 
town  to  another,  is  valid  as  to  the  pauper  only.  Newbury  y.  Brwuwiekt 
703. 

PAYMENT. 

See  AOOOBD  An>  SATIBFAOnON;  NbQOTIABLB  iNSTBUMBBIi^  fi^  6^  7. 

PEBSONAL  PBOPEBTY. 
See  AooBsnov;  Statdtb  of  Ldotatiobb. 

PLEADma  AND  PBACTICK 

L  Pbofbb  Pabtibs  HAViNa  BKEN  Omittbd  from  the  bill  intentioBally  for 
the  purpose  of  giving  the  case  a  more  specious  semblance  of  equity,  the 
bill  will  be  dismissed  without  prejudice.     Rowland  v.  Oarman,  64. 

2.  Plbadinos. — ^Whatever  is  well  set  forth  in  a  plea,  and  not  controverted 

in  the  replication,  is  admitted  to  be  true.     Philip*  v.  Harrisa^  166. 

8.  Whbbb  tub  Facts  Charged  in  the  Bill  were  admitted  to  be  true^ 

and  no  replication  was  introduced,  but  the  parties  agreed  to  submit  the 
^        Am.  Dso.  Yol.  XIX*-61 
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oanae  <m  the  pleadings,  the  qaeition  to  be  decided  li|  wheHiBr  the  pi^ 
oeedinge  of  the  def eiulant^  be  they  a  plea  or  an  anflwer,  an  niffioient  in 
law  to  bar  the  plaintiffB  chum.     Tieman  y.  Poor^  22S. 

i.  Thb  ThAumn^B  Claim  to  Riuir  in  equity  moat  appear  from  the  plead- 
ings. The  style  and  character  of  pleading  in  equity  are  of  a  more  Hbetal 
oast  than  those  of  other  ooarta.    Id, 

L  Tss  GurxiUL  Issua  Pliadbd  doea  not  admit  the  character  in  which  one 
Buea  who  claims  to  be  the  trostee  of  an  insolvent  debtor.  WuteheaUr  ▼. 
Unkm  Bank,  253. 

6w  Idjdl— On  the  general  isane,  the  plaintiff  moat  prove  everything  fwrmtisl 
to  the  ahowing  himaelf  clothed  with  the  character  and  anthorify  of  a 
tmatee.    Id. 

7.  SupPLBMBNTAL   BiLL  WHBBB  Obiqinal  IS  DsncTivB. — ^Proooedii^gi 

founded  on  an  original  bill,  ao  entirely  defective  that  no  valid  decree  can 
be  made,  can  not  be  auatained  by  a  anpplemental  bill  baaed  on  anfaee- 
quent  facta.    Candler  v.  PeUU,  399. 

8.  Ambndicbmt  of  Dbfbctivb  Bill,  Whbn  Pbofbr. — ^Where  a  bill  is  de- 

fective in  omitting  facta  exiacing  at  the  time^  they  ahould  be  inserted  by 
amendment.    Id, 

9.  Nbw  Bill  Pbopbb  Bbkbdt,  Wsxir.^Where  a  complainant  had  no  ground 

for  proceeding  originally,  but  aubaequently  beoomea  entitled  to  relief  ha 
should  file  a  new  bilL    Id. 

10.  SuppLBMBNTAL  BiLL  IS  pROPEB  whou  the  original  bill  is  sufficient  to 
entitle  the  complainant  to  one  kind  of  relief,  and  facta  afterwards  occur 
giving  him  a  right  to  other  or  more  extensive  relief.    Id. 

11.  Ck)URT  HAViNO  Obtaikbd  Juribdigtion  for  temporary  relief  may  retain 
it  generally.     Id. 

12.  Supplemental  Bill  for  an  Ikjunction  may  be  filed,  founded  on  facta 
subsequently  arising,  where  the  original  bill  was  for  a  ii«  eaoeai  and  an 
injunction,  and  the  injunction  was  disallowed  beoauae  the  party  waa  not 
then  entitled  to  it.     Id. 

13.  NoN-joiKDBR  OF  Partibs  is  matter  for  a  plea  in  abatement.  Le  Page  v. 
McCrea,  469. 

14.  DisooNTiiruANGB  OF  AoTiov  BT  Dblat  Df  Sebvicb. — ^Where  the  statute 
provides  that  in  an  action  in  a  justice's  court,  commenced  by  aummcma, 
if  the  summons  is  not  personally  served,  and  the  defendant  doea  not 
appear  nor  ahow  good  cause  for  not  doing  so,  the  justice  may  issue  an- 
other summons  or  warrant,  at  his  option,  such  subsequent  summons  or 
warrant  must  be  issued  within  a  reasonable  time^  or  the  action  will  be 
discontinued.     Bitaell  v.  Oold,  480. 

15.  Rbasonablb  Timb  in  such  a  case  would  be  the  time  allowed  by  law  tzx 
the  return  of  the  original  summons.    Id, 

16.  Dbfbitdant  haying  a  JasTiFiGATioN  AND  JoiNiNO  IN  A  Plba  with  a 
co-defendant  who  can  not  justify,  loses  his  defense;  but  the  plaintifl 
must  show  a  cause  of  action  against  him  on  the  general  issue  before  he 
is  called  on  to  justify.    Id. 

17.  Uncontradiotbd  and  Rbsponsivb  Answer  to  a  bill  charging  fraud, 
denying  such  fraud,  will  be  taken  as  true.    Murray  v.  Blaidrford^  ISSCt, 

See  Amendments;  Coffm 
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POOBLAW& 
8m  Paupuu. 

PBBSCBIFnOK. 
See  Kwoyp«i»  1. 

FRINOIPAL  AND  AQEMT. 
See  AoiNOT. 

FBINdPAL  AND  SUBSTY. 
See  SuBimmp. 

FBIVIBS. 

u  PBmm  nr  Blood  avd  nr  BinuniNTATiov  may  avoid  the  roidable  deede 
of  infanti  and  limatioe,  bat  privies  in  eetate  een  not  Brtekinrklge  ▼• 
Ormkby^  71. 

2.  Pbiyiis  in  Estats,  diaonaeed,  explained,  and  held  not  to  inolnde  a  pnr- 
ohaeer  from  the  penon  under  disability  after  eaoh  diiability  haa  been  re- 
moved, and  that  snoh  pnrohaeer  might  avoid  a  deed  whioh  hia  vendor 
eonld  have  avoided.    I<L 

PBOBATB  COUBT& 
See  Obfhahs*  Gonan. 

QUANTUM  MEBUrr. 

L  Wbeeb  Ovi  HIS  Bmtibid  into  a  Spbgial  GoFnuoT  to  perform  wore  for 
another,  and  to  famieh  materials,  and  the  work  ia  done,  and  the  mate- 
ijals  are  fomiahed,  but  not  in  the  manner  atipnlated,  ao  that  he  oan  not 
recover  on  the  oontraot»  yet  if  the  work  and  materiale  are  of  any  benefit 
to  the  other  party,  a  reoovery  may  be  had  on  a  quantum  meruU  for  the 
work,  and  a  gtioiilicm  vaUbtuU  for  the  materials.  Hayward  v.  Leonard, 
268. 

SL  FuNdFLK  Applzid  TO  A  Ck>NTBACr  foft  BuiLDiNO  A  Housi,  and  the  meaa- 
nre  of  damages  fixed  at  the  contraot  price,  deducting  therefrom  so  much 
as  the  honse  was  worth  less  on  aooonnt  of  the  departore  from  the  con- 
tract.   Id, 

BEAL  ESTATK 

1.  OoMFLnv  LiOAL  Trrui  is  the  right  and  the  possession  united.     Fitzkugh 

V.  Cfroghan,  129. 

2.  FoBCiBLB  OiTBTEiL — A  pcrson  who  ii  in  possession  of  property  of  the  United 

States  can  not  be  forcibly  ousted  therefrom  by  order  of  a  surveyor  of 
customs.  Bailey  v.  Taylor,  175. 
Z,  Lots  of  Land  in  Each  Range  or  a  New  Township,  numbered  in  regular 
arithmetical  series,  are  presumed  to  have  been  located  contiguous  to  each 
other;  the  lot  numbered  eight  in  such  a  series  is  presumed  to  include  all 
the  land  lying  between  those  numbered  seven  and  nine,  and  a  party 
claiming  a  different  location  must  repel  this  presumption  by  positive 
proof.     Warren  v.  Pierce,  189. 
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4.  PossBsazoif  AS  Eyidknce  of  Title. — Po—earion  of  land  for  tw«nfy-tiro 
yean  is  anfficient  evidence  of  ownership  to  enaUe  one  to  recover  in 
ejectment  against  a  defendant  who  can  not  show  a  better  title.  Variek 
V.  Jackwn,  571. 

RECOBDma. 

DnD  KU8T  BB  Beoobdxd  IN  THE  CouNTT  where  the  land  lieaat  the  date  of 
recordation.    Qarriaon  v.  Haydon,  70l 

REMAINBEBa 

A  DsviSB  TO  A.  DUBINO  HIS  NATURAL  LiVB,  and  after  his  deoeaas^  leaving 
lawful  issue  to  his  heirs,  as  tenants  in  common  and  their  respective  heirs 
and  assigns  forever,  but  in  case  of  A.'s  death  without  lawful  issuer  then 
to  B.  to  his  heirs  and  assigns  forever,  gives  to  A.  a  life  estate;  and  his 
issue,  as  tenants  in  common,  and  B.  respectively  take  contingent  remain- 
ders, only  one  of  which  could  ever  become  veated,  and  thai  only  on  A.*s 
death.    Stump  v.  Findlayt  632. 

REPLEVIN. 

1.  Replsyik  Ln&B  wherever  Trespass  de  bonis  atporiatU  would  liei    Mar- 

•hail  V.  DavU^  403. 

2.  Wrongful  Taking  from  the  actual  or  constructive  possession  of  the  plaint 

iff  is  necessary  to  support  trespass  or  replevin  in  the  eepiL    Id. 

3.  Wrongful  Detainer  after  a  Lawful  Takino  is  not  equivalent  to  a 

wrongful  original  taking.    Id. 

4.  Dbuyert  bt  a  Bailee  without  Authoritt  to  one  who  is  ignorant  of  the 

owner's  rights  does  not  constitute  such  a  wrongful  taking  of  a  chattel  by 
the  p^y  so  receiving  it  as  to  support  replevin.    Id, 
&  Wife  of  thb  Bailbe  is  a  Ck>]CPETBNT  Wimissin  such  a  caae^  becanaathe 
bailee'a  interest  is  balanced,  he  being  liable  in  any  event    Id, 

See  Bailments,  3;  Ezboution8»  2. 

RESaSSION  OF  CONTRACTS. 

Rescission,  When  I>bobeed. — A  purchaser  haa  no  right  to  reaoind  »  ooptract 
for  the  purchaae  of  land,  because  it  was  not  reduced  to  writing,  if  the 
vendor  has  complied  with  his  contract,  or  is  willing  to  do  sa  Bowiaad 
V.  Qamuin^  54 

SALES. 

1.  Slight  Evidence  OF  A  Delivert  is  Sufficient  to  aopport  a  6o»a>Sil0aBle 

for  value.  Obtaining  possession  by  the  vendee,  with  the  vendor^s  con- 
sent, before  any  attachment  or  second  sale,  completes  the  tranafer,  with- 
out formal  delivery.  Principle  applied  to  furniture  sold  in  a  building 
leased  to  the  vendee,  of  which  he  takes  possession  together  with  the 
vendor.     iShumway  v.  RuUer^  340. 

2.  It  was  NOT  A  Delivert  of  Pew  Panels,  contracted  to  be  made  and  de- 

livered at  a  meeting-house  in  process  of  construction,  and  to  be  paid  for 
in  cash  on  delivery,  to  leave  them  at  the  meeting-houae  in  the  absence 
of  the  vendee  from  the  town,  and  they  could  not  be  attaobed  as  the 
property  of  the  latter.     Woodbury  v.  Loug^  34& 
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SL  Aanas  vob  Sbludto  on  Artioue  for  Akoibmb  will  not  Ua,  except 
where  there  is  fraad  or  a  warranty.     Welsh  ▼.  Carier,  473. 

4.  (lAiiB  ov  A  SruBious  AND  WORTHLESS  Abtiolb,  fraudulently  made  to 
resemble  a  valuable  commodity  for  which  it  is  sold,  will  not  authorize  an 
action  by  the  vendee  against  his  vendor,  who  is  ignorant  of  the  fraud, 
and  has  given  no  warranty.     Id. 

ft.  Bulb  or  Caveat  Emptor  requires  that  the  vendee  shaU  guard  against 
latent  defects,  by  demanding  a  warranty,  or  bear  the  loss  himselfi     Id, 

6.  The  Fact  that  the  Vendor  has  a  Bemedt  over  against  the  person 

from  whom  or  through  whom  he  obtained  an  article,  does  not  make 
him  liable  to  his  vendee  for  defects  therein,  in  the  absence  of  fraud  or 
warranty.     Id, 

7.  False  Bepresentations  bt  a  Vendor,  which  are  not  shown  to  have  in^ 

duced  the  purchase,  and  the  falsity  of  which  the  vendee  might  have- 
discovered  with  diligence,  do  not  constitute  a  fraud  avoiding  a  promis- 
sory note  given  for  the  purchase-price.    WlUiams  v.  Hiekt,  693. 

8.  A  Sale  or  Sheep  on  the  Land  or  a  Third  Person  whom  the  vendee 

asks  to  select  the  sheep  from  a  larger  number  pasturing  on  the  land,  and 
who  does  make  such  selection,  and  marks  those  selected  with  the  initials. 
of  the  vendee,  will  constitute  a  good  delivery  as  against  creditors  of  the 
vendor,  although  the  sheep  remain  on  the  land  of  the  third  person,  the 
same  as  before  the  sale.     Barney  v.  Broum,  720. 

See  Fraudulent  Ck)NVEYANOBS,  2;  Warramtt. 

SEAIJS. 
See  Contraots,  84;  Deeds,  21. 

SEISIK. 
See  Ck)yENANTS;  Deeds,  1. 

SET-OFF. 

1.  Equitable  SET-orr  not  ArrECTED  by  Appointino  BEOEivER.^The  ap-^ 

pointment  of  a  receiver  of  a  bank  does  not  affect  the  right  of  its  debtors 
to  set  off  demands  held  by  them  against  the  bank  when  it  stopped  pay- 
ment.   In  re  Middle  District  Bank,  452. 

2.  Debt  which  Becomes  Due  after  the  stoppage  of  payment  may  be  set  off. 

Id. 
8.  Indorsee  has  the  Same  Bight  or  Ssr-orr  in  such  a  case  as  the  prin- 

cipal  debtor,  if  he  is  unindemnified  and  is  compelled  to  pay  because  the 

principal  can  not;  but  not  otherwise.     Id, 
4.  Overdrawing  is  a  debt  due  the  bank,  and  biUs  held  banaJUU  when  the 

bank  stopped  payment  by  the  person  so  overdrawing  may  be  set  o£[ 

against  such  debt.     Id, 
6.  Bills  Obtained  bt  a  Debtor  after  the  stoppage  of  payment  of  a  bank 

can  not  be  set  off  against  debts  due  it.    Id. 

SHEBIFFS. 

L  Dkputt  Smomrr  has  Power  to  make  oonveyanoes  of  lands  sold  undei 
execution.    Scunes  v.  Lindsey,  586. 
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2.  Wabbabt  AFFOornHO  DiPirrr  Shxrov,  if  filed  vifli  the  okrik,  kva^ 

althoogh  not  indoraed  by  him.    Id, 
3l  FARMnro  ths  Oiucb  or  Ssibiit  to  a  deputy,  who  it  to  ducherge  ell  the 

dntiee  of  the  offioe  and  leoeiye  all  the  emolnmente,  in  ooosidenitioo  of  a 

f;roee  som  paid  to  the  eherifl^  is  not  prohibited  in  Virginia.    SaUmg  v. 

MeKihney.  722. 
i.  Salx  or  AN  OmcB,  Weat  is. — If  an  officer  appoints  a  depotj  who  agrees 

to  pay  the  principal  a  specific  sum,  and  perform  the  dntiee  of  the  oflke^ 

this  is  a  sale  of  the  office;  and  a  bond  for  the  performance  of  inch  an 

sgreement  is  void.    Per  Garr,  J.    Id. 

See  ATTAGHiaDiT;  STATuna^  9^  4. 

SHIPPINO. 

1.  LuBiuxT  ov  Jonrr  Owifsss  or  Ybsbl  iob  SmruB.— A  negotiable 

note  giren  for  supplies  for  a  vessel  given  by  one  of  two  joint  owners,  who 
was  also  the  master,  jointly  in  his  own  and  the  other  owner^s  name^  bat 
without  authority  of  the  latter,  is  void  as  to  him;  but  both  owners  are 
liable  to  the  promisee  on  the  general  counts.     Wilkm$  v.  Reed^  211. 

2.  Chanoiko  ths  Votaox. — ^The  owner  of  the  ship  and  cargo  has  the  nncon- 

trolled  power  of  breaking  up  or  changing  the  voyage.    Patoeoa  ▼.  Dom- 

8b  iDXiL^The  efiect  of  the  exercise  of  such  power  upon  the  contract  between 
the  owner,  and  master  or  superoaigo,  must  be  governed  by  theee  prind- 
pies,  in  the  abaence  of  all  commercial  usage  on  the  subjecl  If  special 
injury  be  done  thereby  to  the  captain  or  supercargo^  the  ship  owner  must 
bear  the  loss.  If  the  captain  or  supercargo  be  thereby  neoeesaiily  dia> 
charged  from  the  performance  of  all  the  duties,  for  which  a  remnneia- 
tion  has  been  stipulated,  the  claim  to  such  remuneration  becomes  extin- 
tinguished.  If  part  of  the  duties  have  been  performed,  such  proportion 
of  the  remuneration  should  be  allowed  as  appears  just  on  *MFmparing  the 
services  rendered,  under  the  voyage  originally  contemplated,  with  those 
remaining  unperformed.    Id, 

4.  louc — ^The  parties  should  be  placed,  as  nearly  as  may  be^  in  the  same 
condition  in  which  they  would  have  stood  had  a  previous  contract  lor  the 
voyage  as  changed  have  been  entered  into  between  them.    Id.  . 

ft.  Tex  Captain's  Pbivixjbgb  sgreed  to  be  allowed  from  a  certain  port  ooo- 
templated  by  the  original  voyage  necessarily  expires  when  that  port 
cesses  to  be  one  of  the  termini  of  the  voyage^  by  reason  of  a  change  of  in* 
structions  given  by  the  owner.    Id. 

ft.  MiBOONDUCi  or  THS  CAPTAIN  producing  neither  injury  nor  inconveoienoe 
to  the  owner,  is  no  defense  to  an  action  for  the  payment  of  wagea.     Id. 

7.  Tux  CoNBiONXxs  SxLBCTXD  BT  THX  SmPMABrxB,  OT  superosigo,  in  a  for- 
eign port,  according  to  ussge,  and  banajidet  are  so  far  the  agents  of  the 
owner  of  the  ship  and  cargo  that  upon  the  death  of  the  captain  or  saper- 
cargo,  his  representatives  are  not  responsible  for  the  acti  of  saoh  con- 
signees after  his  death,  not  imputable  to  instructions  given  during  his 
life-time.    Id. 

%.  A  Shipmxnt  or  Psohibitxd  Mxbcbandxsx  by  the  snperoargo  on  the 
owner's  account,  but  without  his  knowledge  or  oonsent^  is  at  the  saper* 
cargo's  risk.     Id. 
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fll  Idol — The  aooeptaaoe  hy  the  owner  of  the  letters  and  invoioee  aent  to  him 
lyy  the  oonngnees  in  a  foreign  port  is  not  such  a  ratifioation  of  their  acta 
as  wonld  throw  on  him  the  loss  arising  from  the  seisore  of  prohibited 
articlss  exported  by  them  on  his  aooonnt.    Id. 

8PECIFIG  PERFOBMANCE. 

1.  CovESASTEM  HAViNO  Elxctxd  TO  Sux  AT  Law  for  damages  for  breach 
of  contract,  equity  will  not  compel  him  to  giro  np  his  judgment,  and 
accept  specific  performance,  unless  the  judgment  has  been  procured  un- 
fairly, or  he  has  been  guilty  of  fraud  or  negligence.  Craig  ▼.  Martin, 
157. 

5.  Vendex  being  in  PossssnoK,  equity  will,  upon  the  vendor's  applioation, 

decree  a  specific  performance,  although  the  time  fixed  in  the  contract 
for  conveying  has  elapsed,  if  the  vendor  is  not  in  faulty  but  the  delay 
has  been  caused  by  the  state  of  the  title.     Id. 
3l  Tncx  IS  NOT  THE  Essence  of  such  a  contract*  and  if  a  good  title  can  be 
made  in  a  reasonaUe  time,  it  is  8u£Scient.    Id, 

4.  Sfecivio  ExxounoK  ov  a  Contbact  in  writing  for  the  transfer  of  prop- 

erty will  be  decreed  in  equity  as  between  the  parties,  although  some 
circumstances  to  give  it  legal  validity  are  omitted,  provided  it  contain 
proper  and  apt  terms  whereby  the  intention  of  the  parties  can  be  clearly 
ascertained.     Tieman  v.  Poor,  225. 

6.  Pabt  Performance  or  a  Parol  Agreement  respecting  land,  to  war^ 

rant  a  specific  enforcement  of  the  contract,  must  be  in  consequence  of 

the  contract.    Squire  v.  Harder,  446. 
6.  Spbgifio  Periormancb  or  a  Parol  Agreement  will  be  decreed  against 

defendants  who  set  it  up  and  join  in  a  prayer  for  its  specific  execution. 

Id. 
?•  Husband  can  not  Make  an  Aorxbment  affecting  the  wife's  rights 

without  her  consent,  and  such  an  agreement^  she  not  being  a  party,  will 

not  be  enforced  in  equity.    Id. 

STATUTEa 

1.  Penal  Statotes  should  be  strictly  construed.    Oatu  v  MeZkaUd,  49. 
SL  Construction  ov  Statutes. — ^The  intent  of  the  legislature  ought  not  to 

be  sought  for  outside  of  the  statute,  unless  the  words  are  doubtful  and 

uncertain.     Per  Carr,  J.    Sailing  v.  MeKinney,  722. 

5.  The  Oeficb  ov  a  Proviso  is  not  to  repeal,  but  to  modify  the  enacting 

clause  of  a  statue.  Per  Carr,  J.  Office  of  sheriff,  history  of  in  Virginia, 
and  of  the  deputation  and  sale  thereof.  Per  Carr,  J.  Id. 
4l  a  Proviso  in  a  statute  is  not  to  enlarge  the  operation  of  the  enacting 
clauses.  Per  Oreen,  J.,  Coalter  and  Cabell,  JJ.,  concurring.  Farming 
the  office  of  sheri£^  history  of  in  Virginia.  Per  Green,  J.,  Coalter  and 
Cabell,  JJ.,  concurring.   .Id. 

See  AuMONT. 

STATUTE  OP  FRAUDS. 

i.  Payment  or  a  Part  or  the  Whole  of  the  purchase-price,  is  insufficient 
to  take  a  contract  out  of  the  statute  of' frauds.    Allen  v.  Booker.  33. 
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%  AmiMFiir  voft  MomrHAH  ahb  RMWifgp  Kei  tor  ittumj  |wM  m* 
ttaot  Toid  by  tbe  ttatate  of  £imiiii&    /dL 

8TATUTB  OF  UHITATIOlia 

SuxBsirDSB  ov  PoflaaeaoH  ov  Pkbsofal  Pikofkbtt  Aoqoibbd  sr. — ^Aput/ 
who,  after  aoqniriiig  title  to  penonel  property  by  tbe  etiitate  of  limit*- 
tiou,  eiirrenden  the  poeaeidon  of  ii»  npon  a  oompromiee  vitii  the 
origiiial  owner,  oan  not  afterwarde  aet  up  title  nnder  the  atatate, 
althoogh  at  the  time  of  the  aoirender  he  expiwied  hia  iliiliiminitMMi 
to  pnraoe  his  right.    Meek  v.  Atkmeom,  $53. 

See  CoTENAVCT,  2;  MjgTAXM,  9;  Tbustb  ahd  TEimnn^  la 

STOFPAQB  IN  TRANSITU. 

1.  OooDsSHiPFKDABBiir  TRAifsrra  until  taken  poaMnon  of  on  beiialf  of  the 

oonaigee.    Naylor  v.  Ifemue,  319L 

2.  Bight  or  Stofpaob  in  Trancotu  ia  not  defeated  by  the  attachment  of  the 

gooda  on  board  the  venel  aa  the  property  of  the  oonaignee.     ItL 
t,  BiQHT  OF  Stoffaob  iv  TBANSFTir  it  advoTBe  to  the  onnaignoe,  yet  ia  not 
defeated  by  a  relinqnishment  by  him  of  the  oonaignmeot.    /cL 

STBEEia 

1.  FttooKiDiNOSiNLATiNOOirrSTBBKn-— I>iaooiiiiin7A]roB.«-AfteraTerdiot 

of  a  jury  and  the  judgment  of  the  proper  officer  thereon,  a  party  haa  a 
▼eated  right  in  damages  awarded  him  in  coneeqnenoe  of  laying  out  a 
street,  and  the  trustees  of  the  town  can  not  defeat  that  right  by  diaoon- 
tinning  the  proceedings.  HawkUu  ▼.  Rochester,  462. 
8l  Fowxb  to  DiBOOirrnruB  Prookkdinos  iob  OpKirnro  Sibbrb. — ^The  trus- 
tees of  a  municipal  corporation  have  no  power  to  discontinue  proceedings 
for  opening  a  street  after  rights  have  become  vested  under  such  proceed- 
ings.    People  V.  Brooklyn,  503. 

8.   No  POWBB  TO  DlSCONnNUB  ATTSB  CoiOaBSIONKBS'  RePOBT  GOHVIBICBD. — 

After  the  trustees,  in  such  a  case,  have  confirmed  the  report  of  tiie  com- 
missioners of  appraisement,  they  are/tmeti  officio,  and  can  not  diaoontinue 
the  proceedings,  the  rights  of  partiea  having  beoome  vested  theramder: 
but,  until  then,  they  have  a  discretion  in  the  matter.    Id, 

8UBEXYSHIP. 

L  A  SuBBTT  ELis  THB  SAMB  Dbfbksbs  AT  Law,  in  Massachnaetts,  when  sued 
alone,  as  he  would  have  in  equity.     Baker  v.  Briggs,  311. 

2.  A  Crsditob  Holdhto  Pbopbrtt  of  the  principal  debtor  as  security  for 

his  demand,  will  lose  his  remedy  against  the  surety  to  the  value  of  the 
property,  should  the  same  be  released  without  the  surety's  consent. 
Id. 

&  l7  THB  Surxtt  is  Told  bt  THB  Cbeditor  that  the  debt  ia  paid,  and 
thereby  loses  an  opportunity  of  securing  himself  he  is  discharged,  al- 
though the  debt  was  not  paid  and  the  creditor  acted  under  a  mistake. 
Id. 

i.  Whbrb  a  Crbditob  Rbgeivbd  THB  NoTB  of  a  third  person  from  the  prin- 
cipal debtor,  and  gave  a  receipt  thatit  was  received  *'in  security  for  all 
notes  signed  by  "  the  debtor,  in  an  action  against  the  surety,  parol  evi* 
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denoe  WM  admitted  to  show  that  the  note  was  reoeived  in  payment,  with 

the  tntant  to  diaoharyte  the  debtor  and  his  aorety.    /d. 
ft.  As  BJi'Wjtfw  A  SuBJBTT  Who  HAS  Paid  A  JuDOMXKT  agauiBt  his  principal^ 

and  a  anbaeqnent  jndgment-ereditor  of  the  principal^  the  former  haa  pra- 

ferenoe.     Fleming  v.  Beaver,  629. 
d.  A  QuMMTT  Patdto  a  JiTSOMXirr  against  his  principal  ia  rabstitiited  hj  of- 

dation  of  law  to  the  rights  of  the  creditor.    I<L 

8UKVEYS. 
See  Bjul  Ebtati^  8w 

TAXATION. 
SaaMmnaDiiA  OoBPOBAnomi  1,  S;  1^  4^  0^  ll^  U» 

THEFT. 
See  LABooarr. 

TTTLEL 
See  KiATi  Eeteaxi^L 

TBB8PAS& 

1.  Ih  Tubpasb,  tbb  TymrMSDAST  kat  Show  as  a  Jnstiiloation  that  he  acted 

under  the  command  of  an  officer  in  the  ezecntion  of  proceai^  aUhoagh 
the  process  may  not  be  regular  and  valid;  but  if  he  acted  officioosly,  he 
mnst  show  a  vatid  process.    Heed  v.  i?tce,  122. 

2.  A  MoBTOAOU  or  Pxbsokaltt  mat  Maintain  Tbxspass  against  one  who 

takes  it  from  the  possession  of  the  mortgagor,  although  at  the  time  the 
debt  is  not  due.     Woodn^f  ▼ .  Haleey,  329. 

5.  A  MoBTOAOU  ov  A  BuiLDiNO  ON  A  Thibd  Pxbson's  Lanb  may  maintain 

trespass  against  a  stranger  who  tears  it  down,  and  carries  the  materials 
away,  it  being  nnoccnpied,  and  not  in  the  actual  possession  of  the  mort- 
gagee at  the  time.    Id. 

4.  Tbxspass  Libs  against  Onb  who  Cabbibs  awat  the  materials  of  a  build- 
ing, although  he  did  not  assist  in  the  pulling  down.    Id, 

ft.  PossBSSiON  TO  Maintain  Tbispass,— The  right  to  reduce  a  chattel  into 
actual  possession  is  sufficient  to  maintain  trespass  for  taking  it.    Btiek  v. 

6.  PossnsioN  or  a  pabt  ov  a  Tbact  or  Land  without  title  can  not  be  ex- 

tended by  construction  to  the  part  not  in  actual  possession  of  the  party 
so  as  to  enable  him  to  reclaim  timber  cut  thereon.     Id, 

7.  Pubchaskb's  Right  as  to  Tbbbs  Cut  bbtobb  Pubchasb.— The  purchaeer 

of  a  lot  can  not  reclaim  trees  cut  and  removed  therefrom  before  his  pur- 
chase.    Id. 

8.  Pbopkbtt  in  a  Stbangbb  is  ko  Dbibnsb  nr  Tbbspass  de  bonie  aeporiaUe, 

though  it  is  otherwise  in  trover.     Id, 
9l  For  Joint  Injubt  Donb  bt  Doos  owned  by  separate  owners,  an  action  of 
trespass  against  such  owners  will  not  lie.    Adams  v.  Hall,  690. 
See  Abbbst,  1;  Attaghmbnt,  1.  2;  Evidbncb,  10;  Intanot,  7,  10^  12. 
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TROVER. 

L  A  TasaamoB  Taxow  ov  Ajtoihib's  CaATtwi,  k  a  oonv— iIoil     ITooAvf 

T.  Laitg^  MS. 
S.  Phoot  Of  DntAWD  Ain>  RanjaAiiintrovwii  notnnowMiry  wfaw  thaw  hii 

been  an  aotnal  oonvenion.    Newmtm  ▼.  jVaoiiiiiiy  7S8l 
8w  Wmmm  ▲  Nakio  TBUsm  or  ▲  Ohattil  oan  reoorer  foil  dnnuiget  in 

trover,  qwBrt,    Id. 

See  AiTAGHimrT,  4;  Bziodtobs  and  ADxansTKiLTOBflp  81,  82j  Tburs  avd 

Tbustbes,  G. 

TRUSTS  AND  TRUSTEES. 

L  A  Tbwtbi's  PuBOHAn  at  a  Sale  of  the  tnut  property  li  not  Toid;  it 
will  bind  the  eUhU  gue  tnui  if  he  aoqaieaoe;  if  he  dxHent  in  %  TCMonnfale 
time,  the  trustee  will  be  oonaidered  is  holding  for  him.  Jtmumm  t. 
Hapgood,  258. 

2.  RxsuLTuro  Trust  to  a  Gsahtor,  contraiy  to  the  ezpnee  terms  of  his 
oonveyance,  oan  not  be  raised.    Squbre  ▼.  Harder^  440. 

8.  ComrxTAif  ci  nr  Fn,  wttb  Wabbamtt,  Estops  the  grantor  from  alleging 
an  interest  in  the  pnrohase-money  which  will  raise  a  resolting  trust  to 
him.    Id. 

4.  DsLimtT  ov  Trust  Dbrd. — ^Where  the  grantee  in  a  deed  of  tmst  agreed 
to  accept  the  tmst,  and  the  deed  was  pat  on  record  porsoant  to  the  di- 
rections of  the  grantor,  the  deliveiy  was  soffiment    8Udt  r,  Lowrif^ 

681. 
Ai  Profkbtt  Covtitxd  to  Trustbr  for  the  benefit  of  the  issoe  of  a  eonteas* 

plated  marriage,  and  to  be  sold  ou  the  direction  of  the  grantor,  innres  tc 

the  benafit  of  saoh  issue,  although  the  grantor  die  without  directing  the 

sale.     Id. 
6b  Trusth  mat  BiAinTADr  Tbotxb  against  his  eeital  9M  inui  for  a  oonver- 

sion  of  the  trust  property.    OuphiU  v.  I^beU,  675. 

7.  Ck>UBT  ov  Equtft  alohb  oaw  Gomfil  Trosxu  to  execute  or  sumnder  his 

trust*    Id. 

8.  RnuLTivo  Teust. — ^Where  one  person  purchases  a  chattel  with  the  funds, 

and  for  the  use,  of  another,  but  takes  the  bill  of  sale  in  his  own  name^  a 
resulting  tmst  arises  in  favor  of  the  owner  of  the  fund,  and  he  may  elect 
to  take  the  chattel  or  the  fund;  but  the  purchaser  holds  the  l^gal  title 
to  the  chattel    Id. 

flL  EviDBNCS  Establxbhiko  BzisnENOi  ov  Trust  doee  not  justify  a  presamp- 
tion  that  the  tmst  has  been  surrendered;  nor  does  delivery  of  the  prop- 
erty to  one  not  authorised  to  discharge  the  trustee^  amount  to  asurrender 
of  the  trust.    Id. 

IQl  Statuti  or  Ldoiatiohb  pROTBun  tub  Possksiov  of  a  party  olaiming 
under  the  trustee,  and  adverse  to  theceatej  9M  tnui^  after  the  surrandei 
of  the  trust    Id. 

TRUSTEE  PROCBSa 
See  GABNiBRiiaTi 

USAQEL 
SeeETIDBNOl^  6. 
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usb  akd  (xx^upatiok. 

AnuxpnT  voB  Uo  aub  Oooupaxzov  will  vot  Ln*  after  a  nQowyineJeot- 
mnt^  to  raooTvr  rsnta  and  profiti,  aooraing  after  the  date  of  the  demiae 
in  the  declaration.    SuUer  ▼.  Oowle9,  61S. 

See  y ERDOB  AKD  V XVDB*  2L 

U8UBY. 

1.  Equixablk  Bslibv  fbom  Usvbious  Comtbaot.— a  part7  eeeking  equitable 

relief  from  an  nanrioiia  contraot  will  not  be  entitled  to  an  injunction 
against  prooeedinge  at  law,  or  to  an  answer,  nntil  he  paya  or  tenders  the 
amount  aotoally  borrowed.    Morgan  ▼.  fkhemerhom^  449. 

2.  Injunction  already  Orakted  will  not  be  dissolved  in  rach  a  ease,  if  an 

answer  is  pat  in  withont  objection,  if  usury  appears,  and  the  oomplain- 
ant  is  still  willing  to  pay  what  is  really^  due.    Id. 
8w  Etadino  thb  Statutb  aoainbt  Usubt.— Oovering  up  an  usorions  loan  by 
a  sale  of  land  at  an  extravagant  price  is  a  devise  to  evade  the  statute, 
which  will  not  be  permitted  to  avail  the  lender  in  equity.    Id. 

VENDOB  AND  VENDEE. 

L  Vbndib  or  Pobbbsion,  disaffirming  the  oontrsot,  and  reoovering  damages 
for  non-oonveyance,  is  liable  for  rents,  subject  to  the  value  of  improve- 
ments placed  by  him  on  the  land.    Craig  v.  ATaiila,  157. 

SL  Onb  in  Possbssion  undbb  a  Contbaot  for  the  purchase  of  lend  is  not 
liable  to  pay  rent  on  the  implied  contract  for  the  use  and  occupation,  if 
the  owner  fail  to  execute  a  conveyance.    lAUU  v.  Pearson,  280. 

See  LiBRB,  2;  Sfbgifio  Pbbiobicabcb. 

VERDICT. 

L  SBimro  Aama  Vbbdiot  iob  IxrRoraB  Ck>Ni>iTCT  of  Jubob.— Where  the 
prevailing  party  to  an  action,  during  the  term  of  court*  but  previous  to 
the  trial,  took  one  of  the  jurors  in  his  sleigh  several  miles  to  the  house  of 
a  friend,  where  he  was  hospitably  entertained,  the  verdict  was  for  this 
cause  set  asidei     CaUU  v.  CoUU^  200. 

t.  A  Vbbdiot  will  not  bb  Sbt  asidb  as  against  evidence,  where  there  is 
evidence  on  both  sides,  unless  where  it  is  manifest  that  the  Jury  have 
mistaken  or  abused  their  trust.    Baker  v.  Briggs,  311. 

See  Ambndmbmtb,  4;  Atfbals,  4;  Evzdbng%  5. 

WAGERa 

L  Waobbs  at  tbb  Commov  Law  were  legal,  and  might  be  enforced,  unless 
they  were  against  public  policy,  or  of  an  immoral  tendency,  which  af- 
fected the  feelings,  interests,  or  character  of  a  third  party,  or  tended  to 
disturb  the  peace  of  society.    Stoddard  v.  MarUny  643. 

%  Waobbs  upon  tbb  Rbsult  ov  an  Elbotion  give  to  one  party  a  pecuniary 
interest  in  the  election  of  a  person  to  office^  and  to  another  the  same  in- 
terest in  such  person's  defeat;  consequently,  such  wagers  are  against 
public  poller,  and  therefore  invalid,    /d. 

WARRANTY. 
Ikplibd  Wabbantt. — ^The  principle  of  implied  warranties  is  directed  only 
affainst  those  secret  defects  aoainst  whu  h  ib€  TPoet  skillful  can  not  al- 
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way*  guard;  and  whm  the  seller  was  not  guilty  of  any  fraud,  deoeil^ 
miarepreeentatioii,  or  concealment,  and  the  buyer  had  opportunity,  by 
the  ezerciae  of  ordinary  diligence,  to  acquire  a  knowledge  of  any  fact 
necessary  to  enable  him  to  form  a  correct  estimate  of  the  valne  of  the 
thing  he  is  about  to  purchase,  the  law  will  not  raise  an  implied  warranty 
that  the  thing  should  answer  the  purpose  for  which  it  was  bonghtb  Car^ 
mochan  v.  Oculd^  668. 

See  Covenants,  2,  7;  Dixaobb. 

WATEBrCOUBSES. 

1.  Land  unbme  Watkb  Passes  bt  a  Oonvxtahoi  by  metes  and  bounds^ 

if  inoluded  within  the  specified  boundaries.    Rogen  ▼.  JomtM^  493. 

2.  Land  CoyxaxD  bt  Akxs  or  thb  Sba  ob  bt  Navioablb  Bivxbs,  so  fat 

as  the  tide  ebbs  and  flows,  belongs  to  the  king  at  oonmion  law,  who  maj 
grant  the  same  to  a  subject     Id. 

Z,  Fbivilbob  of  Fishzno  in  Navioabub  Hitbbs  and  arms  of  the  sea  bo- 
longs,  pnma/a^oA,  to  the  king,  and  is  public,  but  an  individual  may,  by 
grant  or  prescription,  acquire  an  exclusive  right  of  fishing  therein.  Nor 
is  there  any  prohibition  of  such  grants  in  Magna  Charta,    I<L 

i.  Patent  to  Inhabitants  or  the  Town  or  Otbtbe  Bat  from  Sir  Ednumd 
Andross,  in  1677,  conveyed  an  exclusive  right  of  fishing  in  the  waters  in- 
cluded within  the  grant,  and  such  right  being  the  common  property  ol 
the  inhabitants,  may  be  governed  and  regulated  by  rules  adopted  in  town 
meeting.    IcL 

6,  liKOiBLATiVB  GoNTBOL  ovsB  PuBUO  Stbbams  and  rights  of  fishery  there- 
in, so  far  as  may  be  necessary  to  protect  navigation  and  preserve  thm 
fish  from  destruction,  is  not  prejudiced  by  a  grant  to  individuals  of  ihm 
■oil  xmder  such  streams,  or  of  an  exduaive  privilege  of  fishing  in  them. 
Id. 

WAYa 

See  Kabements,  1,  8w 

WILLS. 

1.  Testambntabt  Oapaoitt.-^To  make  a  valid  wiU,  the  testator  must  be  ol 

sound  and  disposing  mind  and  memory,  capable  of  disposing  of  his  prop- 
erty with  sense  and  judgment  with  respect  to  the  oonditioQ  and  value  ol 
the  property  and  the  relative  claims  of  the  objects  of  his  bounty,  dark 
V.  Fisher,  402. 

2.  Opinions  or  Witnesses  are  never  received  as  evidence  where  all  the  facts 

on  which  they  are  founded  can  be  ascertained  and  made  intelligible  to 
the  court  or  jury.    Id, 

8.  Weight  or  Opinions  or  Witnesses  as  Evidence,  when  necessarily  re- 
ceived, depends  not  so  much  on  the  number  of  the  witnesses  as  upon 
their  capacity  and  opportunities  for  information,  the  unprejudiced  state 
of  their  minds,  and  the  nature  of  the  facts.    Id, 

4.  Burden  or  Psoor  ArrEB  Geneeal  Debanoement  Established. — When 
general  derangement  or  loss  of  the  mental  powers  of  a  testator,  before 
the  making  of  his  will,  is  established,  the  burden  of  proof  is  upon  the 
proponents  of  the  will  to  ahow  that  the  incapacity  had  ceased  at  its 
ention.    Id- 
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6,  UirBZASOKABLKNiss  or  THS  WiLL  IB  ptopeT  dTidenoe  with  respeot  to  the 
state  of  the  teetator's  mind.    Id. 

6.  Will  Induced  bt  Fraud,  iMPosinoir,  or  nndne  inflaenoe,  which  makes 

a  different  disposition  £rom  that  which  the  testator  would  otherwise  have 
made,  will  be  set  aside  in  a  court  of  equity.     Id. 

7.  SuBROOATE*s  JuRisDiOTiQN  AS  TO  Fbaud  AND  UiTDUB  Intluxngb. — Surro- 

gates having  ezclusiye  jurisdiction  of  the  proof  of  wills  of  personalty  must 
necessarily  determine  all  questions  of  fraud,  imposition,  undue  influence^ 
«ind  testamentary  capacity,  in  the  case  of  such  a  wilL     Id, 

8.  MiSTAKB  IN  Will. — Parol  evidence  is  admissible  to  show  who  was  in* 

tended  by  a  bequest  made  to  one  by  a  wrong  Christian  name.  Connolly 
▼.  Pardon,  433. 

It  Proof  or  a  Will  bt  Onx  ov  thb  Attxstino  WirNsasBi  is  sufficient, 
if  he  can  testify  to  a  compliance  with  all  the  requirements  of  the  statute 
as  to  the  execution,  acknowledgment,  and  attestation.  Jaekaon  v.  Vick- 
ory,  622. 

IOl  If  thb  Witness  can  TEsmnr  only  to  His  Own  Part  in  the  transac- 
tion  in  such  a  case,  the  other  witnesses  must  be  produced,  if  living  and 
within  the  jurisdiction  of  the  court,  and  if  dead,  or  beyond  the  jurisdic- 
tion, their  handwriting  and  that  of  the  testator  should  be  proved.    Id, 

11.  Proof  by  One  Wttnbbs  Insufficient,  When. — ^When  the  witness  whc 
is  produced  can  not  remember  whether  or  not  the  other  witnesses  sub- 
scribed their  names  in  the  presence  of  the  testator,  but  presumes  that 
they  did  so,  as  he  would  not  have  subscribed  as  a  witness  if  the  law  had 
not  been  complied  with,  and  the  other  witnesses  are  living  and  within 
the  state,  the  proof  is  insufficient  because  it  presents  secondary  evi- 
dence of  a  fact  of  which  better  evidence  is  within  the  party's  roach. 
Id. 

12.  Testator  Possessed  of  Capacity  to  Transact  Ordinary  Business 
OF  LiFB,  may  make  a  will,  however  inferior  his  capacity  or  weak  his  un- 
derstanding, either  from  natural  or  adventitious  causes.  Tomkina  v. 
Tomkhu^  656. 

18.  The  Reasonableness  of  a  Will  is  a  circumstance  in  favor  of  the  tes- 
tator's capacity,  where  there  is  doubt  as  to  such  capacity.     Id, 

14.  Abilfty  to  Becollect  lONUTSLY  Instruchons  Given  the  Day  bb- 
VOKT  is  wholly  inconsistent  with  the  imbecility  and  alienation  of  mind 
that  incapacitates  from  making  a  wilL     Id. 

15«  PPXMF  OF  Instructions  for,  or  thb  Reading  of,  the  Wili^  is  neces- 
fwiy  where  the  capacity  of  the  testator  is  in  any  degree  of  doubt.     Id, 

WITNESSES. 
See  EFiDnrcE,  4,  8^  16,  21;  Replevin,  5;  Wills,  2,  8,  9,  10,  11. 

WORDS. 
See  Deeds,  18. 

WRITS  OF  ERROR. 
See  Appeals. 
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